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§  797  (797).    Attendance  of  Witnesses  —  Subpoena.— In 

the  previous  voltimes  the  law  relating  to  evidence  in  civil 
cases  in  all  its  phases  has  been  discussed.  This  and  the 
following  chapter  are  devoted  to  considering  how  such 
evidence  shall  be  made  available  to  the  parties  interested. 
It  is  obvious  that  the  mer6  knowledge  of  the  party  of  the 
strength  of  the  case  he  is  to  present  to  the  tribunal  of  jus- 
tice would  avail  him  little,  if  the  law  did  not  provide  ade- 
quate means  for  its  rendition  in  open  court.  The  law  has 
provided  the  means,  and  the  trend  of  legislation  has  been 
toward  facilitating  the  conveyance  to  the  court  of  the  tes- 
timony of  intended  witnesses  both  as  to  its  limitation  in 
form,  which  is  the  regard  observed  for  the  time  of  the  par- 
ties concerned,  and  as  to  the  mode  in  which  the  convenience 
of  the  witness  may  be  achieved,  always,  however,  subject 
to  the  compulsion  to  attend  if  physically  capable  and  if 
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witHin  the  jurisdiction.  This  compulsory  rule  and  its  few 
exceptions  are  reserved  for  our  present  discussion.  The 
accepted  definition  of  a  witness  is  that  he  or  she  is  a  person 
whose  declaration  under  oath  is  received  as  evidence  for 
any  purpose,  whether  such  declaration  be  made  on  oral  ex- 
amination or  by  deposition  or  affidavit.^  Since  the  incom- 
petency of  parties  as  witnesses  has  been  removed,  the 
word  "witness,"  in  the  absence  of  any  specific  statutory 
differentiation,  may  be  taken  to  include  parties.^  The  duty 
of  citizens  to  appear  and  testify  to  such  facts,  within  their 
knowledge,  as  may  be,  necessary  to  the  due  administration 
of  justice,  is  one  which  has  been  recognized  and  enforced 
by  the  common  law  from  an  early  period.^  The  process 
by  which  this  writ  is  enforced  is  the  subpoena  ad  testifi- 
candum, commonly  called  a  subpoena,  which  commands  the 
witness  to  appear  at  the  trial  to  give  his  testimony.  It  is 
a  writ  or  order  directed  to  a  person  and  requiring  his  at- 
tendance at  a  particular  time  and  place  to  testify  as  a  wit- 
ness. It  may  also  require  him  to  bring  with  him  any  books, 
documents  or  other  things  under  his  control  which  he  is 
bound  by  law  to  produce  in  evidence.*  It  derived  its  name 
from  the  insertion  in  it  of  a  penalty  under  which  the  wit- 
ness would  be  if  he  disobeyed  it--hence  the  term  "sub 

1  Cal.     Code     Civ.     Proc, .   §1878.  138,  32  S.  W.  545;  Board  of  Lieensle 

Pnder   the    Penal    Code   of   some    of  Oomnirs.  v.  O'Connor,  17  E.  1.  40,  19 

the    states   an ,  interpreter   is    a   wit-  Atl.   108O. 

ness :    People   v.   Lem  Deo,   132   Cal.  2  Murphy  v.  Sullivan,  77  N.  T.  Supp. 

199,   64   Pae.   265.     Other   definitions  950;  Bigelow  v.  Mallory,  17  How.  Pr. 

are  contained   in   Curtis   v.    Bradley,  (N.  Y.)   427.     An  earlier  decision  to 

65  Conn.  99,  48  Am.  St.  Bep.  177,  28  the   contrary,   Fairbanks   v.    Tregent, 

L.  E.  A.  148,  31  Atl.  591;  Barker  v.  17  How.  Pr.  258,  is  dissented  fronj, 

Colt,  1  Eoot   (Conn.),  224;   State  v.  3  Amey  v.  Long,  9  East,  473,  103 

Parrington,  90  Iowa,  673,  57  N.  W.  Eng.  Eeprint,  653. 

606 ;  State  v.  Desforges,  47  La.  Ann.  4  Cal.  Code  Civ.  Proc.,  §  1985.     The 

1167,  17  South.  811;  Bliss  v.  Shuman,  mode  of  issue  and  the  particular  of- 

47  Me.  248;  State  v.  Millain,  3  Nev.  fieer  to  issue  subpoenas  are  provided 

409;  In  re  Losee's  Will,  13  Misc.  Eep.  for  in  the  statutes:  See  Cal.  Code  Civ. 

298,  34  N.  Y.  Supp.   1120;   MeChes-  Proc,  §  1986,  for  a  type  of  the  pro- 

ney   v.   Lan^ng,   18   Johns.    (N.   Y.)  visions.,,,,    ., 
388;    Seals    v.    State,    35     Tex.    Cr. 


§  797  (797)       THE  LAW  OF  EVIDENCE  IN  CIVIL  CASES.  4 

poena,"  since  used  in  the  one  word.  Under  the  old  prac- 
tice, the  subpoena  named  the  penalty  imposed  by  law  for 
failing  to  appear.^  The  right  to  compel  the  attendance  of 
witnesses  was  an  incident  to  the  jurisdiction  of  the  common- 
law  courts;  and  statutes  quite  generally  exist  extending 
this  power  to  other  officers,  such  as  referees,  arbitrators 
and  the  like;  and  the  same  power  is  sometimes  conferred 
upon  municipal  corporations."  Formerly  the  subpoena 
was  served  upon  the  witness  by  leaving  with  him  a  copy, 
or  a  notice  or  ticket  containing  the  substance  of  the  writ 
itself,''  but  modern  statutes  frequently  provide  that  the 
service  may  be  made  by  leaving  a-copy  with  the  witness,  or 
by  reading  the  subpoena  to  him,  or  by  leaving  a  copy  at 
the  place  of  his  abode.*  In  most  of  the  code  states,  the 
service  of  a  subpoena  is  made  by  showing  the  original  and 
delivering  a  copy,  or  a  ticket  containing  its  substance,  to 
the  witness,  personally,  giving  or  offering  to  him  at  the 
same  time,  if  demanded  by  him,  the  fees  to  which  he  is 
entitled  for  travel  to  and  from  the  place  designated,  and 
one  day's  attendance  there.  The  service  must  be  made 
so  as  to  allow  the  witness  a  reasonable  time  for  prepara- 
tion and  travel  to  the  place  of  attendance.  Such  service 
may  be  made  by  any  person.^  In  the  federal  courts,  sub- 
poenas for  witnesses  in  any  district  may  run  into  any  dis- 

6  PMll.     Ev.,     3d     ed.,     370.     For  »  Cal.  Code  Civ.  Proc,  §  1987.     The 

further  discussion,  see  24  Am.  &  Eng.  following  section  provides  that  if  a 

Ency.  of  Law,  tit.,  "Subpoena."  witness  is  concealed  in  a  biiilding  or 

6  See  statutes  of  the  jurisdiction.  vessel,  so  as  to  prevent  the  service  of 
As  to  the  power  of  Congress  and  legis-  a  subpoena  upon  him,  any  court  or 
lative  bodies  to  compel  the  attendance  judge,  or  any  officer  issuing  the  sub- 
of  witnesses,  see  Kilbourn  v.  Thomp-  poena  may,  upon  proof  by  affidavit  of 
son,  103  XJ.  S.  168,  26  L.  E'd.  377;  the  concealment,  and  of  the  material- 
Burnham  v.  MorrisSey,  14  Gray,  226,  ity  of  the  witness,  make  an  order  that 
74  Am.  Dec.  676;  Ehinehart  v.  State,  the  sheriff  of  the  county  serve  the 
121  Tenn.  420,  17  Ann.  Cas.  254,  117  subpoena;  and  the  sheriff  must  serve 
S.  W.  508.  it  accordingly,  and  for  that  purpose 

7  PhUl.  Ev.,  3d  ed.,  373;  Cowen  &  may  break  into  the  building  or  vessel 
Hill's  notes  to  2  Phill.  Ev.,  note  312.  where  the  witness  is  concealed. 

8  The   statutes   of   the  jurisdiction 
should  be  consulted. 
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trict,  provided  tiiat,  in  civil  cases,  the  witnesses  living  out 
of  the  district  in  which  the  court  is  held  do  not  live  at  a 
greater  distance  than  one  hundred  miles  from  the  place  of 
holding  the  same.^"  In  the  state  courts,  although  the  stat- 
utes generally  allow  the  taking  of  depositions  of  witnesses 
residing  beyond  some  prescribed  distance,  the  subpoena 
runs  to  the  boundaries  of  the  state;  and  witnesses  resid- 
ing, within  the  state  may  be  compelled  to  attend.  But 
statutes  frequently  limit  the  distance  which  witnesses  may 
be  compelled  to  travel  to  attend  as  witnesses  both  in  courts 
of  record  and  in  justice  courts,^  ^  and  some  of  the  statutes 
require  a  special  order  of  court  if  the  witness  is  to  be  sub- 


10  U.  S.  Eev.  Stats.,  §  876  (U.  S. 
Comp.  Stats.  1901,  p.  667;  7  Ted. 
Stats.  Ann.  1121)  ;  Meyer  v.  Consol- 
idated Ice  Co.,  163  Fed.  400;  Smith 
V.  Chicago  etc.  R.  Co.,  38  Fed.  322. 
Process  can  only  be-  served'  by  the 
marshal  or  his  assistants:  U.  S.  Eev, 
Stats.,  §§  787,  788  (TJ.  S.  Comp. 
Stats.  1901,  p.  608;  4  Fed.  Stats. 
Ann.  159,  161)  ;  Shepard  v.  Adams, 
168  U.  S.  618,  42  L.  Ed.  602,  18 
Sup.  Ct.  Eep.  214.  As  to  deposi- 
tions, see  §  638,  ante.  The  distance 
is  to  be  estimated  by  the  usual  routes 
of  travel:  Ex  parte  Beebees,  2  Wall. 
Jr..(U..  S.)  127,  Fed.  Gas.  No.  1220. 
If  the  witness  lives  without  the  dis- 
trict, travel  fees  can  be  collected  for 
no  more  than  the  one  hundred  miles : 
Anonymous,  5  Blatchf.  fU.  S.)  134, 
Fed.  Cas.  No.  432;  The  Leo,  5  Ben. 
(U.  S.)  486,  Fed.  Cas.  No.  8252; 
The  Syracuse,  36  Fed.  830.  But  the 
rule  is  otherwise  if  he  resides  within 
the  district:  Sims  v.  Schult,  40  Fed. 
143;  In  re  Williams,  37  Fed.  325.  As 
to  compelling  witness  to  travel  to 
place  of  taking  deposition,  see  Lowrey 
V.  Kusworm,  66  Fed.  539;  Davis  v. 
Davis,  90  Fed.  791.  As  to  officer  ap- 
pointed in  another  circuit,  see  In  re 
Steward,  29  Fed.  813.     As  to  power 


of  district  court  to  subpoena  witness 
to  appear  before  special  examiner,  see 
In  re  McLean,  37  Fed.  648.  See,  also, 
the  late  cases  of  Friddle  v.  Braun 
(Ala.  App.),  61  South.  57. 

11  See  the  statutes  of  the  jurisdic- 
tion. Travel  fees  cannot  be  charged 
for  distances  beyond  the  line  of  the 
state:  Kingfleld  v.  PuUen,  54  Me. 
398 ;  Crawford  v.  Abraham,  2  Or.  163. 
In  Duteher  v.  Justices,  38  Ga.  214, 
however,  a  witness  resident  in  another 
state,  served  with  a  subpoena,  in  a 
criminal  case  while  in  Georgia,  who 
had  returned  to  his  home  in  Missouri, 
was  held  entitled  as  a  matter  of 
public  policy  to  his  full  mileage,  he 
having  attended  in  pursuance  of  the 
subpoena.  Service  out  of  the  state  is 
bad:  State  v.  Huff,  161  Mo.  459,  61 
S.  W.  900,  1104.  But  service  in  the 
state,  though  out  of  the  county,  is 
good  under  a  statute  which  provides 
for  subpoenas  "requiring  the  attend- 
ance of  a  person  found  in  the  state 
of  New  York" :  Downey  v.  Fenn,  124 
N.  Y.  Supp.  876  (N.  Y.  Code  Civ. 
Proc,  §7).  As  to  refusal  of  sub- 
poena for  witness  out  of  state  who 
has  made  deposition,  see  the  late  ease 
of  Carter  v.  Tennessee  etc.  By.  Co. 
(Ala.),  61  South.  65. 
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poenaed  to  travel  more  than  the  limited  distance.  In  Cali- 
fornia a  witness  is  not  obliged  to  attend  as  a  witness  before 
any  court,  judge,  justice  or  any  other  officer,  out  of  the 
county  in  which  he  resides,  unless  the  distance  be  less  than 
thirty  miles  from  the  place  of  residence  to  the  place  of 
trial.^^  Either  party  to  a  suit  has  the  right  to  a  process 
of  court  to  secure  the  attendance -of  witnesses  to  testify 
in  his  behalf  in  any  judicial  proceeding.  It  is  reversible 
error  to  limit  the  number  of  subpoenas  to  which  a  party  is 
entitled,  when  on  trial  for  such  an  offense  as  murder.^' 
According  to  the  practice  of  the  common-law  courts,  and 
now  by  statute  in  most  jurisdictions,  a  person  present  in 
court  or  before  a  judicial  officer  may  be  required  to  testify 
in  the  same  manner  as  if  he  were  in  attendance  upon  a 
subpoena  issued  by  such  court  or  officer.  Some  states  pro- 
vide that  once  a  witness  is  subpoenaed  he  shall  attend  from 
time  to  time  and  from  term  to  term  until  the  case  is  dis- 
posed of.^*  In  other  jurisdictions,  and  the  variations  are 
too  numerous  to  permit  comparison  beyond  a  few  illustra- 
tions, the  attendance  of  a  nonresident  witness  is  not  com- 
pulsory after  the  term  for  which  his  subpoena  was  issued.^® 
The  right  of  calling  witnesses  is  not  limited  to  the  parties 
to  the  cause.  The  judge  has  a  discretionary  right  to  call 
witnesses  on  his  own  initiative  where  the  exercise  of  such 
right  will  tend  to  elicit  the  truth  of  the  matter  in  con- 
troversy.** 

12  Cal.  Code  Civ.  Proc,  §1989.  15  See     statutes     of     jurisdiction; 

13  State  V.  Gideon,  119  Mo.  94,  41       Sapp  v.  King,  66  Tex.  570,  1  S.  W. 
Am.    St.    Kep.    634,    24    S.    W.    748;        466. 

Aikin  v.  State,  58  Ark.  544,  25  S.  W.  16  Lycan   v.   People,   107   111.   423 ; 

840.  Clark  v.  Commonwealth,  90  Va.   360, 

li  Brady  v.  State,  120  Ga.  181,  47  18    S.    E.    440.     See,    also.    Hall    v. 

S.  E.  535;  State  v.  Olds,  217  Mo.  305,  Buffalo,    Newb.    Adm.    115,    11    Fed. 

116  S.  W.  1080;  Mattocks  v.  Wheaton,  Gas.  No.  5927;  Selph  v.  State,  22  Pla. 

10  Vt.  493.     A  nonsuit  is  a  "disposal"  537;  Townsend  v.  City  of  Joplin    139 

of   the   cause:    Cochran   v.   Brown,   1  Mo.  App.  394,  123  S.  W.  474-  O'Con- 

Humph.   (Tenn.)   329.     On  the  power  nor  v.  National  Ice  Co.,  56  Super.  Ct. 

of  the  court  to  call  and  examine  -wit-  410,    4    N.    Y.    Supp.    637-    affirmed 

nesses,   see   note   to   South   Covington  121  N.  Y.  662,  24  N.  E.  1092.    See  the 

etc.  R.  Co.  V.  Stroh,  57  L.  B.  A.  878.  late  ease  of  People  v.  Eardin,  255  111. 
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§  798  (798).  Fees  of  Witnesses.— While  the  subject  of 
the  compensation  of  witnesses  is  one  that  cannot  be  dealt 
with  in  detail  and  the  statutes  of  the  various  states  must 
be  in  all  cases  consulted,  they  are  all  apparently  founded 
on  the  same  principle  of  reasonable  recoupment  for  the  loss 
entailed  by  the  witness'  attendance  and  his  maintenance 
while  in  such  attendance,  and  the  cost  of  his  coming  to 
and  going  back  from  the  place  where  his  testimony  is  called 
for.  There  are  very  few,  if  any,  jurisdictions  which  do 
not  allow  him  these  fees,  but  it  has  been  held  that  where 
the  statute  does  not  provide  for  them,  the  witness  is  not 
entitled  to  any.^'^  By  an  early  English  statute,  witnesses 
were  entitled  to  their  "reasonable  costs  and  charges. "^^ 
In  this  country,  the  subject  is  generally  regulated  by  stat- 
utes which  prescribe  the  rate  of  compensation  for  each 
day's  attendance  and  the  rate  of  mileage.^®  These  statutes 
very  generally  provide  that  witnesses  are  not  compelled' 
to  attend  or  to  testify  in  civil  cases,  unless  their  fees  are 
paid  or  tendered  in  advance,^"  although,  of  course,  such 

9,  Ann.   Caa.   1913D,   282,   99   N.   E.  N.     C.     194;     Morin     v.    Multnomah 

59.     In    England    it    has    been    held  County,  18  Or.  163,  22  Pac.  490. 

recently  that  neither  a  judge  nor  an  18  5  Eliz.,  c.  9. 

umpire  has  any  right  to  call  a,  witness  19  See  the  statutes  of  the  jurisdie- 

in  a  civil  action  without  the  consent  tion.     See    the   late    cases:    Engel   v. 

of    the    parties:    In    re    Enoch    and  Ehret    (Cal.   App.),   130   Pac.    1197; 

Zaretzky    (1910),    1    K.    B.    327,    18  Otoe   County  v.   Brown    (Neb.),    140 

Ann.  Cas.  159,  to  which  is  appended  N.  W.  268. 

a  useful  note  on  the  subject  of  deal-  20  Chamberlain's      Case,      4     Cow. 

ing   with    the    power    of   judges,    ar-  (N.    Y.)    49;    Ogden    v.    Gibbons,    5 

bitrators  and  referees  in  that  behalf.  N.   J.   L.   518;    Atwood  v.   Scott,   99 

In  South  Covington  etc.  St.  R.  Co.  v.  Mass.  177,  96  Am.  Dec.  728;  Beaulieu 

Stroh,  23  Ky.  Law  Eep.  1807,  57  L.  v.    Parsons,    2    Minn.    37    (Gil.    26); 

B.   A.   875,   66  S.  W.   177,  the  court  Mattock-  v.    Wheaton,    10    Vt.    493; 

held  that  it  was  error  for  the  trial  Bliss    v.'  Brainard,    42    N.    H.    255- 

judge  to  call  as  witnesses .  physicians  Kipp    v.    Dawson,    59    Minn.    82,    60 

appointed  by  the  court  on  motion  of  N.  W.  845,  where  the  witness  was  in 

the  defendant  to   make   an  examina-  court,  but  had  not  been  subpoenaed, 

tion   of   the   plaintiff,   where   the   de-  The    rule    is    otherwise    in    criminal 

fendant    had    withdrawn    his    motion  cases:     Chamberlain's    Case,    4    Cow. 

before  the  examination  was  made.  (N.   Y.)    49;    West  v.   State    1  Wis. 

17  Shawnee  County  v.  Ballinger,  20  209.     See,    also,   Rozek   v.   Bedzinski, 

Kan.  590;  Lewis  v.  Wake  County,  74  87  Wis.  525,  58  N.  W.  262,  where  a 
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payment  or  tender  may  be  waived  by  the  words  or  conduct 
of  the  person  subpoenaed.^^  If  the  witness  is  not  paid 
at  the  time  of  service,  he  can,  of  course,  recover  his  fees 
later  on.  The  noninsistence  is  not  a  waiver.^^  But  to 
entitle  him  to  such  fees  he  must  attend  in  pursuance  of 
his  subpoena.  A  witness,  to  be  entitled  to  his  fees,  must 
obey  the  precept  and,  if  not  actually  present  in  court  dur- 
ing its  session,  he  must  at  his  own  risk  keep  himself  suffi- 
ciently informed  of  the  state  of  the  business  to  be  able  to 
be  actually  present,  when  his  services  are  required.^*  In 
the  case  of  nonresident  witnesses,  there  is  a  conflict,  but 
the  weight  of  authority  is  in  favor  of  allowing  the  full  fees. 
Where  in  a  civil  action  it  is  understood,  both  by  the  wit- 
ness and  the  party  in  whose  behalf  he  is  summoned,  that 
it  is  desired  in  good  faith  that  he  shall  attend  and  testify, 
and  the  witness  does  attend  and  testify  in  obedience  to  a 
subpoena,  the  law  will  imply  a  promise  on  the  part  of  the 
party  in  whose  behalf  he  is  summoned  to  compensate  him 
and  pay  the  ordinary  mileage  fees.  Thus,  where  one  is 
subpoenaed  while  temporarily  living  in  the  state  and  later 
moves  to  another  state,  although  he  could  not  be  compelled 
to  obey  the  summons,  yet  the  understanding  that  it  is  de- 
sired that  he  shall  be  present  as  a  witness,  which  is  evi- 
denced by  the  subpoena,  will  justify  the  jury  in  finding 
that  there  was  an  implied  obligation  to  pay  the  mileage 
fee  for  the  full  distance.^*     The  right  to  have  the  mileage 

party  was  compelled  to  testify  with-  22  Young   v.    Merchants'    Ins.    Co., 

out  the  payment  of  his  fees.     As  to  29  Fed.  273. 

fees    of    witness    under    detention    or  23  Kennedy  v.  Wright,  34  Me.  351. 

recognizance,  see  note  to  Eobinson  v.  24  Gunnison  v.  Gunnison,  41  N.  H. 

Chambers,  20  L.  R.  A.  57  et  seq.  121,    77    Am.    Dec.    764.     See,    also, 

21  Goff   V.  Mills,  2  Dowl.  &  L.  23,  Perry  v.  Howe  Co-operative  Creamery 

13  L.  J.  Q.  B.  227,  8  Jur.  TBS;  Kurd  Co.,  125  Iowa,  415,  101   N.  W.   150; 

V.  Swan,  4  Denio  (N.  Y.),  75;  New-  Westfall  v.  Madison  County,  62  Iowa, 

ton  V.  Harland,  1  Man.  &  G.  956,  133  427,    17   N.   W.   614;    Climie   v.    Ap- 

Eng.   Reprint,   619;    Betteley   v.   Me-  panoose   County,   125   Iowa,   292,   101 

Leod,   3   Bing.   N.   0.   405,   132   Eng.  N.   W.    98;    Butcher   v.    Justices,    38 

Reprint,  466;  Kozek  v.  Redzinsld,  87  Ga.   214;    State  v.   Stewart,   1   L.   R 

Wis.  525,  58  N.  W.  262.  (4  N.  0.  138)    534. 
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of  a  nonresident  witness  taxed  as  costs  has  been  held  to 
exist,  by  some  courts,  without  disputing  the  right  of  the 
witness  to  receive  the  fee.  Thus,  it  has  been  held  that  the 
mileage  of  a  witness  coming  from  Canada  should  be  taxed 
at  the  ordinary  rate.^^  Or  if  the  witness  is  necessary  in 
making  out  the  case  of  one  of  the  parties,  his  traveling 
expense  will  be  allowed  as  costs,  whether  he  is  a  resident 
or  a  nonresident.^®  Even  though  it  is  found  that  the 
foreign  witness  cannot  be  used  as  a  witness  on  the  par- 
ticular point  for  which  he  is  sent,  yet  if  he  becomes  "a  valu- 
able witness  on  some  other  points,  his  traveling  expense 
should  be  taxed.^'^  But  a  party  bringing  a  witness  from 
a  foreign  country  in  order  to  judge  from  his  testimony 
whether  to  institute  proceedings  cannot  have  the  expense 
of  the  trip  taxed  as  costs  when  the  action  is  subsequently 
brought.^^  Nor  is  a  foreign  witness  domiciled  in  the  do- 
mestic forum  entitled  to  the  expense  of  returning  home  as 
an  item  of  costs.^^  A  minority  of  the  courts  take  the  view 
that  a  witness  residing  outside  the  state  cannot  recover 
the  mileage  fee  for  a  distance  greater  than  to  the  state 
line.'"     In  Missouri  the  fees  appear  to  be  payable  in  crimi- 

25  Derby  v.  Salem,  30  Vt.  722.,  County  v.  Chase,  24  Kan.  774;  King- 
All  that  is  required  is  that  there  field  v.  PuUen,  54  Me.  398;  Melvin 
shall  be  no  rashness  in  sending  for  the  v.  Whiting,  13  Pick.  (Mass.)  184; 
■witnesses:  Lonergan  v.  Eoyal  Exch.  White  v.  Judd,  1  Met.  (Mass.)  293; 
Assur.  Co.,  7  Bing.  725,  20  Eng.  Com.  Howland  v.  Lenox,  4  Johns.  (N.  Y.) 
L.  306,  131  Eng.  Reprint,  280.  See,  311;  Elliott  v.  Lewis,  3  Edw.  Ch. 
also,  Tremain  v.  Barrett,  6  Taunt.  (N.  Y.)  40;  Crawford  v.  Abraham,  2 
88,  1  Eng.  Com.  L.  317,  1  Marsh.  Or.  163;  Commonwealth  v.  Boyer,  7 
463,  128  Eng.  Reprint,  966.  Pa.  Dist.  175;  Leeds  v.  Loud,  2  Miles 

26  Oasley  v.  Mitchell,  121  Iowa,  96,  (Pa.),  189.  See,  also,  Anderson  v. 
96  N.  W.  725.  Ferguson-Bach  Sheep   Co.,   12   Idaho, 

27  Seymour  v.  Saunders,  20  W.  R.  418,  10  Ann.  Cas.  395,  86  Pac. 
(Eng.)   832.  41;   Cox  v.   Charleston  F.  &  M.   Ins. 

28  Schimmel  v.  Lousada,  4  Taunt.  Co.,  3  Rich.  (S.  C.)  331,  45  Am.  Deo. 
695,  128  Eng.  Reprint,  504.  771;  Speigner  v.  Cooner,  9  Rich.   (S. 

29  Lopes  V.  De  Tastet,  3  Brod.  &  B.  C.)  120 ;  Carlson  Bros.  &  Co.  v.  Van 
292,  7  Eng.  Com.  L.  441,  7  Moo.  C.  De  Vanter,  19  Wash.  32,  52  Pae. 
P.    120.  323;    Whitehead    v.    Breckenridge,    5 

30  Doppelt  V.  Columbia  Paper  Ind.  Ter.  133,  82  S.  W.  698;  Den  v. 
Stock  Co.,  99  111.  App.  207;  Fish  v.  Johnson,  13  N.  J.  L.  156;  Stern  v. 
Parwell,    33    ill.    App.    242;    Lyon  Herren,  101  N.  0.  516,  8  S.  E.  221. 
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nal,^!  but  not  in  civil,  cases.^^  ^g  Iq  residents  of  another 
county,  there  is  a  similar  conflict,  and  again  the  weight  of 
authority  is  in  favor  of  allowing  the  witness  his  full  fees. 
Under  the  provisions  of  the  Idaho  statute,  a  witness  who 
resides  in  an  adjoining  county  and  more  than  thirty  miles 
from  the  placfe  of  trial  is  not  obliged  to  attend  in  response 
to  a  subpoena,  but  the  privilege  of  disobeying  the  subpoena 
is  personal  to  the  witness,  and  if  he  sees  fit  to  waive  the 
privilege  and  attend  and  testify,  he  is  entitled  to  his  mile- 
age for  actual  and  necessary  travel  within  the  state,  thc- 
same  as  any  other  witness  who  has  attended  under  com- 
pulsory process. ^^  Where  the  parties  agree  to  try  the  case 
at  a  distant  place,  the  witnesses  were  held  entitled  to  their 
fees.^*  On  the  other  hand,  it  is  held  that,  inasmuch  as  a 
witness  is  not  compelled  to  obey  a  subpoena  issued  from 
a  county  other  than  that  in  which  he  resides,  if  he  does 
attend  court  in  obedience  to  a  subpoena  issued  to  a  county 
other  than  that  in  which  the  trial  is  held,  he  is  a  voluntary 


31  State  V.  Seibert,  130  Mo.  202, 
32  S.  W.  670;  Hutchins  v.  State,  8 
Mo.  288. 

32  Buekman  v.  Missouri  etc.  E.  Co., 
121  Mo.  App.  299,  98  S.  W.  820; 
State  V.  Wilder,  196  Mo.  418,  7  Ann. 
Cas.  158,  95  S.  W.  396,  to  which  is 
appended  a  useful  subject  note  from 
which  we  have  extracted  much  valu- 
able matter  relating  to  fees  of  non- 
resident witnesses.  The  note  also 
contains  a  carefully  compiled  list  of 
conflicting  decisions  in  the  circuit 
courts. 

33  Anderson  v.  Ferguson-Bach 
Sheep  Co.,  12  Idaho,  418,  10  Ann. 
Cas.  395,  86  Pae.  41,  to  which  is  ap- 
pended an  excellent  note  from  which 
we  have  made  by  permission  valuable 
extracts.  See,  also,  Alabama  Mid- 
land R.  Co.  V.  Kushing,  103  Ala.  542, 
15  South.  853;  Angell  v.  Union 
County,  8  111.  App.  244;  Alexander 
V.  Harrison,  2  Ind.  App.  47,  28  N.  E. 


119;  Parsons  Band  Cutter  etc.  Co.  v. 
Sciseoe,  129  Iowa,  631,  6  Ann.  Cas. 
1015,  106  N.  W.  164;  Briggs  v.  M. 
Eumely  Co.,  96  Iowa,  202,  64  N.  W. 
784;  Thurman  v.  Virgin,  18  B.  Men. 
(Ky.)  786;  Smith  v.  Smith,  146  Mich. 
689,  110  N.  W.  59;  111  N.  W.  342; 
Perkins  v.  Delta  Pine  Land  Co.,  66 
Miss.  378,  6  South.  210;  Wilson  v. 
St.  Louis  etc.  B.  Co.,  53  Mo.  App. 
342;  Great  Falls  Meat  Co.  v.  Jenkins, 
33  Mont.  417,  84  Pac.  74;  MoGlauflin 
V.  Wormser,  28  Mont.  177,  72  Pac. 
428;  Henry  v.  Walton,  52  N.  J.  L. 
370,  19  Atl.  791.  In  Oregon  there  is 
special  provision  for  subpoenas  out 
of  the  country:  See  Burrows  v.  Bal 
four,  39  Or.  488,  65  Pac.  1062  (double 
mileage)  ;  Luokey  a  .  Lincoln  County, 
42  Or.  331,  70  Pac.  509;  Spencer  v. 
Peterson,  41  Or.  257,  68  Pae.  519, 
1108  (single  mileage). 

3*  Eaft    River    Land    etc     Co     v 
Langford,  6  Idaho,  33,  51  Pac.  lotl. 
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witness  and  is  entitled  neither  to  mileage  nor  per  diem.^^ 
The  state  is  not  required  to  tender  fees  of  witnesses  for 
the  prosecution,  and  in  some  jurisdictions  the  accused  is 
not  required  to  pay  his  witnesses  in  advance.  Statutes 
sometimes  provide  that  the  defendant  in  criminal  cases 
may,  under  certain  conditions,  apply  to  the  court  for  an 
order  requiring  his  witnesses  to  be  subpoenaed  and  in  case 
the  order  is  made  they  are  paid  by  the  state.^^  At  the  close 
of  each  day,  if  the  fees  of  the  witness  for  the  next  day  are 
not  paid,  he  has  the  right  to  return  home,^'^  but,  if  the  case 
is  not  terminated,  he  should  first  give  notice  of  such  inten- 
tion to  the  party  who  subpoenaed  him  or  to  his  attomey.^^ 
If  the  person  has  attended  as  a  witness  in  good  faith,  he 
is  entitled  to  his  fees,  although  not  subpoenaed.^^  So  one 
who  is  required  to  attend  as  a  witness  is  entitled  to  his  fees, 
although  not  examined,^"  or  although  found  to  be  incompe- 


35  Hereford  v.  O'Connor,  5  Ariz. 
258,  52  Pao.  471;  Mylius  v.  St.  Louis 
etc.  E.  Co.,  31  Kan.  232,  1  Pac.  619 ; 
Sapp  V.  King,  66  Tex.  570,  1  S.  W. 
466.  See,  also,  Whitehead  v.  Breeken- 
ridge,  5  Ind.  Ter.  133,  82  S.  W.  698; 
Matter  of  Hnghljanks,  44  K^n.  105, 
24  Pac.  75;  Smith  v.  Bartlett,  78 
Neb.  359,  110  N.  W.  991.  In  Texas, 
this  has  been  modified  to  the  extent 
of  allowing  the  witness  his  per  diem 
when  he  did  not  claim  mileage  as 
well:  Secord  v.  Eller  (Tex.  Civ. 
App.),  63  S.  W.  933. 

38  -See  statutes  of  the  state :  Pitt- 
man  V.  State,  51  Fla.  94,  8  L.  R.  A., 
N.  S.,  509,  and  note,  41  South.  385. 
On  the  duty  of  state  to  advance  fees 
of  witnesses  summoned  on  its  behalf, 
see  note  to  Kansas  v.  Kaemmerling, 
31  L.  E.  A.,  N.  S.,  781. 

37  Atwood  V.  Scott,  99  Mass.  177, 
96  Am.  Dee.  728;  Courtney  v.  Baker, 
3  Denio  (N.  Y.),  27.  Where  the  ad- 
journment is  over  Sunday,  he  must 
be  paid  in  advance  for  Sunday  as  well 


as    Monday:    Muscott   v.    Runge,    27 
How.  Pr.  (N.  Y.)  85. 

38  Bliss  V.  Brainard,  42  N.  H.  255. 
See,'  also,  oases  last  cited. 

39  United  States  v.  Williams,  1 
Cranch  C.  C.  178,  Fed.  Cas.  No. 
16,709;  Dennis  v.  Eddy,  12  Blatchf. 
195,  Fed.  Cas.  No.  3,793;  Prouty  v. 
Draper,  2  Story,  199,  Fed.  Cas.  TSTo. 
11,446;  Price  v.  McGee,  1  Brev.  (S. 
C.)  455;  Yence  v.  Speir,  18  How. 
Pr.  (N.  Y.)  168;  Pinson  v.  Atchison 
Ry.  Co.,  54  Fed.  464;  Burrow  v. 
Kansas  City  Ry.  Co.,  54  Fed.  278. 
But  see  Hopkins  v.  Waterhouse,  2 
Yerg.  (Tenn.)  230;  Sapp  v.  King,  66 
Tex.  570,  1  S.  W.  466.  As  to  wit- 
ness attending  in  federal  court  with- 
out subpoena,  see  the  late  case  of 
Marks  v.  Merrill  Paper  Co.,  203  Fed. 
16.  As  to  necessity  for  subpoena  as 
condition  precedent  to  obtaining  fees 
from  opposite  party,  see  Yazoo  etc. 
E.  Co.  V.  Richardson  (Miss.),  61 
South.  649. 

40  Leigh  V.  Hodges,  4  111.  (3 
Seam.)     15;    Hutchins    v.    Eden,    3 
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tent  to  testify,*^  or  althougli  his  deposition  is  taken.*^  If 
a  person  is  subpoenaed  as  a  witness  in  several  causes  at 
the  same  time  and  place,  he  is  entitled  to  compensation  In 
each  case.*^  But,  at  least  in  the  federal  courts,  if  the  causes 
are  between  the  same  parties,  a  different  rule  prevails,  and 
only  one  travel  fee  and  one  per  diem  compensation  is 
allowed.**  If  a  party  is  called  by  his  opponent  as  a  wit- 
ness, he  is  entitled  to  his  fees.*^  But  a  party  testifjdng  in 
his  own  behalf  or  that  of  a  coparty  is  not  entitled  to  wit- 
ness fees  or  mileage.**     It  would  seem  that  an  agent  or 


Han.  &  MeH.  (Md.)  101;  De  Ben- 
neville  v.  De  Benneville,  1  Binn.  (Pa.) 
46.  And  if  the  witness  has  attended 
and  the  cause  is  postponed,  he  is  still 
entitled  to  his  fees:  Pish  v.  Farwell, 
33  111.  App.  242;  or  when  the  post- 
ponement was  arranged  before  his  ar- 
rival: Anonymous,  3  Hill  (N.  Y.), 
4.57;  but  he  cannot  make  any  charge 
for  attendance  after  such  postpone- 
ment: Robinson  v.  Banks,  17  Ga.  211. 
See  note  on  taxation  as  costs  of  fees, 
mileage,  etc.,  of  witness  subpoenaed 
but  not  called,  on  to  testify,  to  Par- 
sons Baud  Cutter  etc.  v.  Sciscoe,  6 
Ann.  Cas.  1017.  See  the  late  case  of 
Independent  Packing  Co.  v.  Burns, 
168  111.  App.-  482,  which  also  deals 
with  the  question  of  mileage  for  daily 
travel. 

*i  Gray  v.  Alexander,  7  Humph. 
(Tenn.)    16. 

42  Anderson  v.  Moe,  1  Abb.  (U. 
S.)  299,  Fed.  Cas.  No.  359. 

«  Flores  v.  Thorn,  8  Tex.  377; 
House  V.  Barber,  10  Vt.  158;  Robin- 
son V.  Banks,  17  Ga.  211 ;  Findley  v. 
Wyser,  1  Stew.  (Ala.)  23;  O'Kane  v. 
People,  46  111.  App.  225. 

44  U.  S.  Rev.  Stats.,  §  848  (TJ.  S. 
Comp.  Stats.  1901,  p.  654;  7  Fed. 
Stats.  Ann.  1124).  In  Hicks  v. 
Brennan,  10  Abb.  Pr.  (N;  Y.)  304, 
and    Vcnce    v.    Speir,    18    How.    Pr. 


(N.  Y.)  168,  both  were  allowed. 
Where  the  witness  is  subpoenaed  by 
both  parties  he  is  entitled  to  fees 
from  both :  Peace  v.  Person,  1  Murph. 
.  (N.  C.)  188.  In  Renfro  v,  Kelly,  10 
Ala.  338,  the  more  reasonable  attitude 
is  taken  that  he  is  only  entitled  to 
one  set.  of  fees. 

45  Reader  v.  Smith,  88  Ind.  440; 
George  v.  Starrett,  40  N.  H.  135; 
Penny  v.  Brink,  75  N.  C.  68.  In 
Texas  it  is  the  rule  that  parties  to 
an  action,  or  those  vitally  interested 
in  the  decision  of  a  ease,  shall  not 
be  permitted  to  charge  for  their  at- 
tendance: Altgelt  V.  CallagTian  (Tex. 
Civ.  App.),  144  S.  W.  1166;  Gause 
V.  Edminston,  35  Tex.  69.  And  in 
California  it  has  been  held  that  a 
party  in  whose  favor  judgment  is 
rendered,  who  voluntarily  attends  the 
trial  without  being  subpoenaed  by 
the  opposite  party,  and  while  there  is 
called  as  a  witness  by  the  latter,  is 
not  entitled  to  witness  fees  or  mile- 
age: Beal  V.  Stevens,  72  Cal.  451,  14 
Pac.  186. 

46  Goodwin  v.  Smith,  68  Ind.  301; 
Stratton  ,.  Upton,  36  N.  H.  581; 
Corle  V.  Monkhouse,  61  N.  J.  L.  535, 
43  Atl.  100;  Grub  v.  Simpson,  6 
Heisk.  (Tenn.)  92;  Texas  etc.  R.  Co. 
V.  Parker,  28  Tex.  Civ.  App.  116,  66 
S.   W.   583;    Hale  v.   Merrill,   27   Vt. 
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other  representative  of  a  party  should  be  precluded  from 
obtaining  bis  fees  upon  the  same- principle.  In  Michigan, 
the  successful  party  in  a  divorce  suit  was  allowed  both  mile- 
age and  per  diem.*''  The  officers  of  a  private  corporation 
are  not  allowed  their  fees  in  cases  where  the  corporation 
is  a  party.**  But  where  by  their  attendance  they  are  per- 
forming a  public  duty,  they  are  entitled  to  them.*®  The 
subpoena  should  be  served  in  such  manner  that  the  witness 
may  have  a  reasonable  time  in  which  to  prepare  to  attend 
court ;  and  he  is  entitled  to  use  the  ordinary  modes  of  con- 
veyance.^" The  question  has  often  arisen  whether  experts 
are  entitled  to  more  compensation  than  that  allowed  to 
ordinary  witnesses.  In  a  few  .states  statutes  exist  ailthor- 
izing  the  court  to  allow  professional  witnesses  extra  com- 
pensation and  a  few  decisions  have  held  this  permissible.®^ 

able  time,  see  Barber  v.  Wood,  2  Moo. 
&  E.  172. 

51  Ex  parte  Roelker,  1  Sprague, 
276,  20  Fed.  Gas.  No.  11,995; 
Ordronaux,  Med.  Jur.  (ed.  1869), 
138;  1  Greenl.  Ev.,  13th  ed.,  §  310; 
1  Taylor,  Med.  Jur.  19;  People  v. 
Montgomery,  13  Abb.  Pr.  (N.  Y.),N. 
S.,  207;  Buchman  v.  State,  59  Ind.  1, 
26  Am.  Eep.  75.  Most  of  these  seem 
to  result  from  a  custom  amongst  the 
English  courts  to  treat  physicians  and 
lawyers  as  exempt  from  coerced  at- 
tendance on  the  same  terms  as  other 
witnesses,  a  custom  often  criticised, 
but  which  had  some  justification  in 
an  early  statute  (5  Eliz.,  c.  9),  which 
provided  for  the  tender  to  a  witness 
"according  to  countenance  or  calling 
his  reasonable  charges":  Webb  v. 
Page,  1  Car.  &  K.  23,  47  Eng.  Com. 
L.  23;  Lonergan  v.  Royal  Exoh. 
AssuT.  Co.,  7  Bing.  725,  20  Bug.  Com. 
L.  306,  131  Eng.  Reprint,  280;  Col- 
lins y.  Godefroy,  1  Barn.  :&  Ad.  950, 
20  Eng.  Com.  L.  514,  109  Eng,  Re- 
print, 1040;  Parkinson  v.  Atkinson, 
31  Xi.  J.  C.  P.  199.     On  compensation 


738 ;  Grinnel  v.  Denison,  12  Wis.  402 ; 
The  Philadelphia,  163  Ped.  438; 
Elizabeth  &  Helen,  4  Ben.  101,  Fed. 
Cas.  No.  4354;  Nichols  t.  Brunswick, 
3  Clife.  88,  Fed.  Cas.  No.  10,239. 
In  New  York  there  is  a  conflict,  in 
which  Case  v.  Price,  17  How.  Pr. 
(N.  Y.)  348,  supports  the  text,  and 
Rogers  v.  Chamberlain,  7  Abb.  Pr. 
452,  opposes  it.  As  to  coparties,  see 
Barry  V.  McGrade,  14  Minn.  286  (Gil. 
214),  which  limits  the  right  to  fees 
to  cases  where  the  witness  attended 
only  in  that  capacity. 

47  Smith  -v.  Smith,.  146  Mich.  686, 
110  N.  W.  59,  111  N.  W.  342. 

48  American  Diamond  Drill  Co.  v. 
Sullivan  Machine  Co.,  23  Blatehf.  144, 
32  Fed.  552,  but  in  Chickasaw  etc. 
Ins.  Co.  V.  WeUer,  98  Iowa,  731,  68 
N.  W.  443,  it  was  held  that  they  were 
not  parties  to  the  action  and  were 
therefore  entitled  to  their  fees. 

49  Taylor  v.  Trustees  of  Poor,  1 
Penne.  (Del.)  247,  40  Atl.  116. 

50  Hammond  v.  Stuart,  1  Strange, 
509;  Wilkie  v.  Chadwiek,  13  Wend. 
(N.  Y.)   49..    As  to  what  is  reason- 
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But  the  recognized  rule  is  that  the  expert,  be  he  mechanic, 
physician,  engineer,  or  chemist,  must  obey  the  subpoena  of 
the  court,  and  must  testify  to  such  facts  as  are  within  his 
knowledge,  whether  these  facts  may  have  required  pro- 
fessional learning,  study,  or  skill  to  ascertain  them  or  not. 
If,  when  placed  on  the  witness-stand,  he  has  such  knowl- 
edge, he  must  testify  to  it.^^  The  cases  substantially  all 
recognize,  however,  that  the  subpoena  does  not  compel  the 
expert  or  other  witness  to  equip  himself  by  labor  with 
ability  to  testify  either  to  an  opinion  or  to  any  other  fact 
which  might  be  ascertained  by  special  services,  and  hence 
that^from  the  mere  subpoena  and  compulsion  to  testify  as 
a  witness  results  no  implied  contract  upon  anyone  to  pay 
the  expert  anything  in  excess  of  the  statutory  fees,  recog- 
nizing, however,  that,  if  he  does  perform  work  in  prepara- 
tion and  qualification  to  enable  him  to  testify  at  the  request 
of  any  person,  an  implied  contract  for  reasonable  compen- 
sation may  arise,  or  an  express  contract  will  be  valid.'^ 


of  expert  witnesses,  see  note  to  Gor- 
don V.  Conley,  33  L.  R.  A'.,  JST.  8., 
336. 

62  Philler  v.  Waukesha  County,  139 
Wis.  211,  131  Am.  St.  Rep.  1055, 
17  Ann.  Gas.  712,  and  note,  25  L. 
E.  A.,  N.  S.,  1040,  120  N.  W.  829. 
See,  also,  Ex  parte  Dement,  53  Ala. 
389,  25  Am.  Rep.  611;  Flinn  v. 
Prairie  County,  60  Ark.  204,  46  Am. 
St.  Rep.  168,  27  L.  E.  A.  669,  29  S. 
W.  459;  Board  of  Commrs.  of 
Larimer  County  v.  Lee,  3  Colo.  App. 
177,  32  Pac.  841;  FaircMld  y.  Ada  Co., 
6  Idaho,  340,  55  Pae.  654;  Dixon  v. 
People,  168  111.  179,  39  L.  E.  A.  116, 
48  N.  B.  108;  Barrus  v.  Phaneuf, 
166  Mass.  123,  32  L.  R.  A.  619,  44 
N.  E.  141;  State  v.  Teipner,  36  Minn. 
535,  32  N.  W.  678;  State  v.  Bell,  212 
Mo.  Ill,  127,  111  8.  W.  24;  Burnett 
V.  Freeman,  125  Mo.  App.  683,  103 
S.  W.  121;  Main  v.  Sherman  County, 
74  Neb.  155,  103  N.  W.  1038;  Sum- 


mers V.  State,  5  Tex.  App.  365,  374, 
32  Am.  Rep.  573.  Taxation  as  costs 
of  special  services  paid  expert  not  al- 
lowed: Faulkner  v.  Hendy,  77  Gal. 
265,  21  Pac.  754.  Not  allowed  to  de- 
fendant in  criminal  case :  In  re  Clark, 
Petitioner^  104  Mass.  537.  See  the 
late  cases  of  Suthon  v.  Laws,  132  La. 
207,  61  South.  204;  Dixon  v.  State 
(Ga.  App.),  76  8.  E.  794. 

53  Barrus  v.  Phaneuf,  166  Mass. 
123,  32  L.  E.  A.  619,  44  N.  E.  141; 
Tiffany  v.  Kellogg  Iron  Works,  59 
Misc.  Rep.  113,  109  N.  Y.  Supp.  754; 
Anderson  v.  Minneapolis  etc.  R.  Co., 
103  Minn.  184,  114  N.  W.  744; 
Schofield  V.  Little,  2  Ga.  App.  286, 
58  S.  E.  666;  Flinn  v.  Prairie  Co., 
60  Ark.  204,  46  Am.  St.  Eep.  168,  27 
L.  R.  A.  669,  29  S.  W.  459;  Northern 
P.  R.  Co.  V.  Keyes,  91  Fed.  47.  In 
Chicago  etc.  Electric  E.  Co.  v.  Judge, 
135  m.  App.  377,  it  was  held  that  a 
person  who  had  attended  a  trial  as 
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An  expert  witness  may  contract  with  a  litigant  for  extra 
compensation  for  preparing  himself  to  testify  in  a  par- 
ticular case.**  But  a  contract  for  extra  compensation  for 
attending  as  a  witness  is  against  public  policy  and  void.®' 
Public  officers  when  attending  as  witnesses  not  in  the  dis- 
charge of  their  public  duties  are  entitled  to  the  same  fees 
as  any  private  individual.*®  When  in  the  performance  of 
their  official  duty  they  appear  as  witnesses  they  are  not 
entitled  to  them.*''  The  federal  courts  are  regulated  by 
the  statute  by  which  ' '  when  any  clerk  or  other  officer  of  the 
United  States  is  sent  away  from  his  place  of  business  as 
a  witness  for  the  government,  his  necessary  expenses, 
stated  in  items  and  sworn  to,  in  going,  returning,  and  at- 
tendance on  the  court,  shall  be  audited  and  paid;  but  no 


an  expert  witness  was  not  entitled  to 
recover  on  a  quantum  meruit  for  Ms 
services,  as  the  statute  fixed  the 
amount  of  the  fees  of  a  witness,  which 
amount  was  controlling  in  the  ab- 
sence of  a  special  contract. 

54  Burnett  v.  Freeman,  supra;  Tif- 
fany V.  Kellogg  Iron  Works,  supra. 

55  Burnett  v.  Freeman,  supra.  In 
Anderson  v.  Minneapolis  etc.  E.  Co., 
103  Minn.  184,  114  N.  W.  744,  an 
appeal  was  taken  from  a  ruling  of  the 
trial  court  allowing  certain  physicians 
the  extra  fees  to  which  expert  wit- 
nesses   are    entitled   under    the    Min- 

"nesota  statute.  It  appeared  that  the 
physicians  had  been  employed  to  ex- 
amine and  treat  an  injured  man  for 
the  purpose  of  making  preparation  to 
testify  as  experts.  It  was  held  (dis- 
tinguishing Le  Mere  v.  McHale,  30 
Minn.  410,  15  N.  W.  682)  that  they 
were  not  disqualified  as  experts  be- 
cause of  the  fact  that  they  had  also 
treated  the  injured  man  profession- 
ally, and  the  ruling  was  affirmed. 
(From  the  note  in  17  Ann.  Gas.  715 
to  Philler  v.  Waukesha  County, 
supra.) 


56  Ellison  v.  Stevenson,  6  T.  B. 
Mon.  (Ky.)  271;  Healy  v.  Hills- 
borough County,  70  N.  H.  588,  49 
Atl.  89;  People  v.  Hull,  23-  Misc.  Eep. 
63,  50  N.  Y.  Supp.  463;  Common- 
wealth V.  Philadelphia  County,  6  Binn. 
(Pa.)  -897;  Commonwealth  v.  Mc- 
Ardle,  3  Pa.  Dist.  Ct.  258,  State  v. 
Saillard,  22  Wash.  267,  60  Pac.  651. 

5T  Starmont  v.  Cummins,  120  Mich. 
629,  79  N.  W.  897;  Healy  v.  Hills- 
borough County,  70  N.  H.  588^  49  Atl. 
89 ;  Commonwealth  v.  Philadelphia 
County,  6  Binn.  (Pa.)  397;  Cody  v. 
Clelam,  1  Pa.  Co.  Ct.  8.  And  see 
SacJ^ett  V.  Sanborn,  205  Mass.  110, 
91  N.  E.  133.  See,  also,  for  the 
statutory  provisions  in  their  respective 
jurisdictions:  Taylor  v.  Trustees  of 
Poor,  1  Penne.  (Del.)  247,  40  Atl. 
116;  Claflin  v.  Board  of  Commrs.,  81 
Kan.  57,  19  Ann.  Cas.  168,  and  note, 
105  Pac.  19;  Sackett  v.  Sanborn,  205 
Mass.  110,  91  N.  B.  133;  State  v. 
Giflford,  70  Mo.  App.  522;  Temple- 
ton  V.  Williams,  39  Pa.  Super.  Ct. 
272.  See,  also,  the  Canadian  decision, 
In  re  Nelson,  2  Ch.  Chamb.  252 
(Ontario). 
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mileage  or  other  compensation  in  addition  to  Ms  salary 
shall  in  any  case  be  allowed."^* 

§  799  (799).  Mode  of  CompfcUing  Attendance.— The  fact 
of  serving  the  subpoena  and  an  intimation  of  the  conse- 
quences of  disobedience  to  it  would  be  of  little  use  if  the 
courts  did  not  possess  the  power  to  enforce  their  writ  or 
order.  It  is  needless  to  say  that  no  one  is  exempt  from 
attending  on  his  subpoena  except  by  statute,  the  law  of 
nations  or  treaty,  as  in  the  case  of  ambassadors  or  con- 
suls.^" It  is  indispensable  to  the  due  administration  of  jus- 
'  tice  that  the  court  should  have  the  power  of  summarily 
compelling  the  attendance  of  witnesses;  and  "every  court, 
having  power  definitely  to  hear  and  determine  any  suit, 
has,  by  the  common  law,  inherent  power  to  call  for  all 
adequate  proofs  of  the  facts  in  controversy,  and,  to  that 
end,  to  summon  and  cbihipel  the  attendance  of  witnesses 
before  it."*"*  The  mode  of  compelling  attendance  of  a 
witness,  who  willfully  neglects  to  attend,  is  by  attachment 
for  contempt  of  court.®*     "The  process  of  attachment,  for 

68  U.   S.  Rev.  Stats.,   §850;   TJ.   S.  105  Ala.  231,  16  South.  926;  Augusta 

Comp!    Stats.    1901,    p.    655;    7    Fed.  &  S.  E.  Co.  v.  Eandall,  85  Ga.  297, 
Stats.   Ann.  "1127;    In  re  Waller,   49    •  11   S.   E.   706.     As   to   witnesses   for 

Fed.  271;  Ex  parte  Bui'dell,  32  Fed.  party  in  contempt:  See  the  late  case  of 

681;    United    States   v.    Sanborn,    28  Nichols  v.  State,  8  Okl.  Cr.  App.  550, 

Fed.    299;    Wintermute   v.    Smith,    1  129  Pac.  673. 

Bond,    210,    Fed.    Cas.    No.    17,897;  61  Woodward    v.    Purdy,    20    Ala. 

Duval  V.  United  States,  23  Ct.  of  CI.  379;    Welsh    v.   Lloyd,    5    Ark.    367-; 

102.     See    useful    note    to    Claflin    v.  Ex    parte    McCarthy,    29    Cal.    395 ; 

Board  of  Commrs.,  19  Ann.  CaS.  168,  Noyes     v.     Byxbee,    45     Conn.     38-  • 

on   the  subject  to  which   we   are   in-  Green   v.    State,   17   Fla.    669-    Plun- 

debted.  '  kett   v.   Hamilton,   136   Ga.   72,   Ann. 

59  United  States  v.  Burr,  Fed.  Cas.   ■    Cas.  1912B,  1259,  35  L.  E.  A.    N.  S. 

No.  14,692d;  United  States  v.  Trum-  583,  70  S.  E.  781;  Chicago  R.  Co.  v. 

bull,  48  Fed.  94.  Dunning,  18  111.  494;  Wilson  v.  State, 

80  Greenl.    Bv.,    §  309.     See   article  57  Ind.  71;  Burnham  v.  Morrisscy.  14 

on  "Attendance  of  Witnesses  at  Com-  Gray  (Mass.),  226,  74  Am.  Dec.  676- 

mon  Law,"  1  Law  Eev.  284.     In  a  few  Huckins  v.  State,  61  Neb.  871    86  N. 

states  statutes  exist  exempting  women  W.  485 ;   Burnham  v.  Stevens,'  33   n! 
from  attendance  and  permitting  them     .  H.  247;.  State  v.,  Trumbull,  4  N.  J   L 

to  give  depositions:  Ex  parte  Branch,  139,    (157);   Stephens   v.'people,"  19 
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these  and  the  like  contempts,  must  necessarily  be  as  ancient 
as  the  laws  themselves.  For  laws  without  a  competent 
authority  to  secure  their  administration  from  disobedience 
and  contempt  would  be  vain  and  nugatory.  A  power, 
therefore,  in  the  supreme  courts  of  justice  to  suppress  such 
contempts,  by  an  immediate  attachment  of  the  offender, 
results  from  the  first  principles  of  judicial  establishments, 
and  must  be  an  inseparable  attendant  upon  every  superior 
tribunal.  Accordingly,  we  find  it  actually  exercised  as 
early  as  the  annals  of  our  law  extend. ' '  "^  Where  the  wit- 
ness who  has  been  subpoenaed  shows  no  disposition  to 
treat  the  process  of  the  court  with  contempt,  the  issuing 
of  an  attachment  is  always  a  matter  of  discretion  with  the 
court.  ®^  But  before  such  proceedings  can  be  had,  it  must 
be  shown  to  the  court  that  the  subpoena  has  been  properly 
and  seasonably  served ;^^  and,  in  civil  cases,  that  the  fees 
of  the  witness  have  been  paid  or  tendered,^^  or  that  such 


N.  Y.  549;  People  ex  rel.  Baldwin  v. 
Miller,  9  Misc.  Bep.  1,  29  N.  Y.  Supp. 
305;  Icehour  v.  Martin,  44  N.  C. 
(Busb.  L.)  478;  Respubliea  v.  Duane, 
4  Yeates  (Pa.),  347;  Morris  v.  Creel, 
1  Va.  Gas.  333;  Stuart  v.  Allen,  45 
Wis.  158;  Ex  parte  Humphrey,  2 
Blatchf.  228,  Fed.  Gas.  No.  6867; 
Ex  parte  Beebees,  2  Wall.  Jr.  127, 
Fed.  Gas.  No.  1220 ;  Woods  v.  Young, 
I  Craneh  C.  C.  346,  30  Fed.  Gas.  No. 
17,994;  Eeg.  v.  Russell,  7  Dowl.  693, 
3  Jur.   604. 

«2  4  Black.  286.  See,  also.  Ex 
parte  Hardy,  68  Ala.  303;  Ex  parte 
Thurmond,  1  Bail.  (S.  G.)  605;  Bur- 
bach  V.  Milwaukee  etc.  Light  Co.,  119 
Wis.  384,  96  N.  W.  829. 

63  Ex  parte  Beebees,  2  Wall.  Jr. 
127,  Fed.  Gas.  1220;  People  v.  Mar- 
seiler,  70  Gal.  98,  11  Pae.  503;  Wal- 
lace V.  North  Alabama  Traction  Co., 
145  Ala.  682,  40  South,  89. 

64  St.  Louis  &  S.  F.  E.  Co.  v.  Kil- 
patrick,  67   Ark.   47,  54  S.  W.  971; 

Evidence  V — 2 


White  V.  Morgan  &  Co.,  119  Ind. 
338,  21  N.  E.  968;  State  v.  Huff,  161 
Mo.  459,  61  S.  W.  900,  1104;  Hucklns 
V.  State,  61  Neb.  871,  86  N.  W.  485; 
State  V.  Trumbull,  4  N.  J.  L.  13'9; 
Haynes  v.  Hatch,  62  Hun,  620,  16 
N.  Y.  Supp.  685;  Ex  parte  Peck,  3 
Blatchf.  113,  19  Fed.  Gas.  No.  10,885; 
Scholes  V.  Hilton,  10  Mees.  &  W.  15, 
11  L.  J.  Ex.  332;  Hill  v.  Dolt,  7  De 
Gex,  M.  &  G.  397,  44  Eng.  Reprint, 
155. 

66  Bonner  v.  People,  40  111.  App. 
628;  Thurman  v.  Virgin,  18  B.  Mon. 
(Ky.)  785;  Atwood  v.  Scott,  99  Mass. 
177,  96  Am.  Dee.  728;  Beaulieu  v. 
Parsons,  2  Minn.  37  (Gil.  26)  ;  Bliss 
T.  Brainard,  42  N.  H.  255;  Ogden  v. 
Gibbons,  5  N.  J.  L.  518;  Hewlett  v. 
Brown,  1  Bosw.  (N.'  Y.)  655;  Bet- 
teley  v.  McLeod,  3  Bing.  N.  0.  405, 
132  Eng.  Reprint,  466;  Cullers  v. 
Birge  (Tex.  Civ.  App.),  34  S.  W. 
986;  Mattocks  v.  Wheaton,  10  Vt. 
493;   In  re  Thomas,  1  Dill.   (U.  S.) 
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payment  has  been  ■waived.^®  It  must  also  appear  that  the 
testimony  proposed  is  material  to  the  case  and  that  the 
witness  has  not  attended."''^  The  application  for  an  attach- 
ment should  be  made  without,  delay.®^  The  duty  of  attend- 
ing as  a  witness  is  paramount  to  the  ordinary  business 
engagements  or  affairs  of  life,  or  to  the  commands  of  a 
master.®^  Hence,  the  process  of  subpoena  demands,  on  the 
part  of  the  witness,  extraordinary  efforts  to  obey.  Mere 
insolvency  or  poverty  is  no  excuse,  since  the  law  provides 
for  the  payment  of  fees  in  advance.'^*  Although  serious 
sickness  of  the  witness  or  in  his  family,  such  as  would  pre- 
vent a  prudent  person  from  leaving  home  on  important 


420,  Fed.  Cas.  No.  13,889;  Broeas  v. 
Lloyd,  23  Beav.  129,  53  Eng.  Eeprint, 
51;  Newton  v.  BaTland,  1  Man.  & 
G.  956,  1  Scott  N.  &.  502,  4  Jur.  992. 

66  Goff  V.  Mills,  2  Dowl.  &  L.  23, 
13  L.  J.  Q.  B.  227,  8  Jur.  758. 

67  St.  Louis  ete.  E.  Co.  v.  Kil- 
patrick,  67  Ark.  47,  54  8.  W.  971; 
City  of  Dallas  v.  Lentz  (Tex.  Civ. 
App.),  81  S.  W.  55;  Chapman  v. 
Davie,  3  Man.  &  G.  609,  4  Seott  N. 
R.  319.  See  next  section.  The  fol- 
lowing code  provisions  are  typical  of 
those  in  use  in  the  code  states:  Cali- 
fornia Code  of  Civil  Procedure,  sec- 
tion 1991,  provides  that  disobedience 
to  a  subpoena,  or  a  refusal  to  be 
sworn  or  to  answer  as  a  witness,  or 
to  subscribe  an  affidavit  or  deposi- 
tion when  required,  may  he  punished 
as  a  contempt  by  the  court  issuing 
the  subpoena.  When  the  subpoena, 
in  any  such  case,  requires  the  attend- 
ance of  the  witness  before  an  officer 
or  commissioner  out  of  court,  it  is 
the  duty  of  such  officer  or  commis- 
sioner to  report  any  such  disobedience 
or  refusal  to  the  court  issuing  the 
subpoena;  and  the  witness  must  not 
be  punished  for  any  refusal  to  answer 
a  question  or  to  subscribe  an  affidavit 
or  deposition,  unless,  after  a  hearing 


upon  notice,  the  court  orders  him  to 
so  answer  or  subscribe,  and  then  only 
for  disobedience  to  such  order.  It 
also  provides  for  reporting  disobedi- 
ence in  certain  other  cases  to  the  su- 
perior court  of  the  county  in  which 
the  attendance  is  required.  Section 
1992  provides  for  a  forfeiture  of  one 
hundred  dollars  and  such  damages  as 
may  be  sustained  by  the  witness  fail- 
ing to  attend.  Section  1993  provides 
for  the  issue  of  a  warrant  to  the 
sheriff  to  arrest  the  witness  and  bring 
him  before  the  court  where  his  at- 
tendance is  required.  Section  1996 
provides  that  the  order  can  only  be 
made  on  the  motion  of  a  party  upon 
affidavit  showing  the  nature  of  the  ac- 
tion or  proceeding,  the  testimony 
expected  from  the  witness,  and  its 
materiality.  Provision  is  also  made 
for  the  testimony  of  those  who  are 
imprisoned,  filling  the  office  of  the  old 
writ  of  habeas  corpiis  ad  testifican- 
(Jwm.     See  §  803,  post. 

68  State  V.  Hatfield,  72  Mo.  518 ; 
Beaulieu  v.  Parsons,  2  Gil.  (Minn.) 
26;  Stephens  v.  People,  19  N.  Y.  549. 

69.  Goff  V.  Mills,  2  Dowl.  &  L.  23, 
13  L.  J.  Q.  B.  227,  8  Jur.  758. 

TO  People  V.  Davis,  15  Wend.  (N. 
Y.)  603. 
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business,  may  save  him  from  the  imputation  of  contempt, 
yet  such  sickness  must  be  clearly  shown,  when  urged  as  an 
•excuse  in  a  proceeding  for  contempt/^  While  witnesses 
are  not  bound  to  endanger  life  in  attending  court,^^  yet  the 
fact  that  such  attendance  would  cause  great  personal  in- 
■convenience,''^  or  would  compel  the  witness  to  travel  a 
greater  distance  per  day  than  is  usual  or  convenient,'^* 
"would  not  afford  an  excuse.  Although  a  willful  disregard 
of  the  command  of  the  subpoena  is  necessary  to  constitute 
■contempt,  this  may  be  inferred  from  the  failure  to  obey  it, 
"when  no  satisfactory  excuse  is  shown.''^  It  is  no  such  ex- 
•cuse  that  the  witness  deems  his  testimony  immaterial  to 
"the  issue,  as  it  would  not  be  tolerated  that  a  witness  should 
assume  to  determine  that  question.'^®  Of  course,  if  the  wit- 
ness has  been  excused,  or  given  leave  of  absence  by  the 
party  summoning  him  or  his  attorney,  or  is  led  to  suppose 
that  he  need  not  attend  by  the  person  managing  the  case, 
he  should  not  be  punished  for  contempt.'^''  The  courts  have 
frequently  punished  for  contempt  those  who  have  procured 
the  absence  of  witnesses  or  in  other  ways  prevented  them 

Ti  Terry  v.  State,  120  Ala.  286,  25  compelled  to  travel  on  Sunday :  Wilkie 
South.  176;   Cutler  v.  State,  42.  Ind.  v.  Chadwick,  13  Wend.  (N.  Y.)  49. 
244;  Gardner  v.  United  States,  5  Ind.  ^5  Jackson  v.  Seager,  2  Dowl.  &  L. 
Ter.   150,   82   8.   W.   704;    People   v.  ^g 
Davis,   15  Wend.    (N.   Y.)    603.     Ill- 
ness held  sufficient:  State  v.  Hatfield,  ''*  Chapman  v.  Davis,  3  Man.  &  G. 
72  Mo.   578.     Same  as  to  severe  ill-  ^O^,   4   Scott  N".   R.   319;    Scholes   v. 
ness  in  family:   Foster  v.  McDonald,  Hilton,  10  Mees.  &  W.  16,  11  L.  J. 
13  Heisk.  (Tenn.)  619.  ^^-   ^^^S    Fairfield  v.   United  States, 

72  Jackson  v.  Perkins,  2  Wend.  (N.  1^6  Fed.  508,  76  C.  C.  A.  590.  How- 
T.)  308,  where  the  witness  was  over  ever,  where  the  neglect  was  that  of 
seventy-four  years  of  age,  and  it  ap-  Lord  Brougham  and  Lord  John  Eus- 
peared  from  her  infirmities  she  could  sell,  the  English  courts  regarded  the 
not  endure  the  fatigue  of  a  journey  question  of  immateriality  as  impor- 
from  Albany  to  Ogdensburgh.  tant:  Dieas  v.  Lawson,  1  Oromp.,  M. 

73  Pipher  v.  Lodge,  16  Serg.  &  B.  &  E-  934,  5  Tyr.  235,  4  L.  J.  Ex.  80; 
<Pa.)   214.  -^S-  V-  Enssell,  7  Dowl.  693,  3  Jur. 

74  Wilkie   t.    Chadwick,    13   Wend.  ^04. 

(N.  Y.)   49.     Of  course,  the  witness  77  Farrah  v.  Keat,  6  Dowl.  470,  2 

should  be  allowed  time  to  use  the  Jur.  136;  State  v.  Nixon,  Wright 
visual  modes  of  travel;  nor  can  he  be        (Ohio),  763. 
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from  testifying  at  the  trial  of  the  cause.''*  Assuming  the 
subpoena  to  be  regular,  for  if  the  witness  is  misled  by  care- 
lessness or  error  in  its  drawing,  he  will  not  be  punished,'^* 
the  witness  has  a  common-sense  office  to  perform,  to  obey 
it  or  furnish  legal  reason  for  failure.  It  is  a  contempt  of 
court  for  a  witness,  who  is  duly  served  with  a  subpoena  to 
appear  and  testify,  t'o  treat  the  command  of  the  court  with 
silent  contempt,  and  neither  appear  nor  take  any  means 
of  bringing  to  the  attention  of  the  court  the  existence  of 
facts  which  would  excuse  him  from  attending.  The  service 
of  the  writ  of  subpoena  imposes  upon  a  witness  the  duty 
of  treating  the  process  of  the  court  with  decent  respect, 
and  of  either  attending  the  court  in  person  or  causing  to 
be  brought  to  the  attention  of  the  court  the  facts  which  in 
law  will  excuse  him  from  attending.  If  he  does  not  do 
this,  he  justly  subjects  himself  to  an  attachment  which  is 
not  necessarily  purged  by  simply  showing  that  his  employ- 
ment was  such  as  exempted  him  from  attending  court  as  a 


78  Whitten  v.  State,  36  Ind.  196; 
Montgomery  v.  Palmer,  100  Mich.  436, 
59  N.  W.  148;  People  v.  Andrews, 
197  N.  Y.  53,  18  Ann.  Gas.  317,  90 
N.  W.  347,  and  note  on  tlie  subject; 
In  re  Young,  137  N.  C.  552,  50  S.  B. 
220;  State  v.  Moore,  146  N.  0.  653, 
61  S.  E.  463;  Hale  v.  State,  55  Ohio 
St.  210,  60  Am.  St.  Eep.  691,  36  L. 
E.  A.  254,  45  N.  E.  199;  overruling 
Baldwin  v.  State,  11  Ohio  St.  681; 
McCarthy  v.  State,  89  Tenn.  543,  15 
S.  W.  736;  Scott  v.  State,  109  Tenn. 
390,  71  S.  W.  824;  Bicketts  v.  State, 
111  Tenn.  380,  77  S.  W.  1076;  Com- 
monwealth V.  Feely,  2  Va.  Cas.  1; 
Savin's  Case,  131  U.  S.  267,  33  L. 
Ed.  150,  9  Sup.  Ct.  Rep.  699.  See, 
also,  In  re  Brule,  71  Fed.  943 ;  In 
re  Nickell,  47  Kan.  734,  27  Am.  St. 
Eep.  315,  28  Pae,  1076;  Ex  parte 
Whetstone,  9  Utah,  156,  36  Pac.  633. 
See,  also,  Todd  v.  United  States,  158 
U.  S.   278,   39  L.   Ed.   982,   15   Sup. 


Ct.  Eep.  889,  where  it  is  held  that  a 
preliminary  examination  before  a 
commissioner  does  not  come  within  the 
rule. 

79  State  V.  Butler,  16  Tenn.  83  (8 
yerg.).  See,  also,  Keisker  v.  Ayres, 
46  Cal.  83  (where,  although  the  sub- 
poena was  faulty,  the  witness  was 
not  misled),  and  People  v.  Van  Wyek, 
2  Caines  (N.  Y.),  333  (where  the 
subpoena  omitted  the  city  where  the 
witness  was  required  to  testify,  and 
it  was  held  he,  being  a  counselor  of 
the  court,  was  not  deceived) ;  In  re 
Spencer,  MacArthur  &  Mackie  (D. 
C),  433,  where  the  subpoena  directed 
the  witness  to  appear  on  a  given  date 
but  omitted  to  warn  the  witness  not 
to  depart  without  leave,  and  he,  hav- 
ing attended  on  the  named  date  and 
thereafter  departed  before  being 
called  on  to  testify,  was  hfeld  not 
guilty  of  any  contempt  in  so  doing. 
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witness,  or  that  lie  was  not  subject  to  be  subpoenaed  be- 
cause of  the  distance  he  resided  from  the  place  where  the 
court  was  held.  One  who  ignores  the  personal  service  of 
process  upon  him,  issued  by  a  court  of  competent  juris- 
diction, does  so  at  his  peril.^"  Formerly,  if  the  witness  in 
cases  of  constructive  contempt  denied  on  oath  the  allega- 
tions, he  was  held  entitled  to  his  discharge.  That  pro- 
cedure is  now  abrogated.  The  courts  are  no  longer  pre- 
cluded from  questioning  the  truth  of  the  answer  made  in 
a  proceeding  for  contempt  and  may  take  testimony  to  prove 
it  untrue.  ^^  A  statute  providing  for  a  subpoena  to  a  wit- 
ness to  attend  in  another  state  has  been  held  unconstitu- 
tional. "This  statute  was  not  passed  for  any  public 
purpose  affecting  any  interest  of  the  people  of  this  state 
or  of  any  of  the  citizens  thereof.  It  would  deprive  the 
proposed  witness  of  his  liberty  without  due  process  of  law. 
Its  effect  would  be  to  banish  him  from  his  own  state. ' '  ^^ 

§  800  (800).  Refusal  to  testify.— Contempt  of  court  in- 
volves two  ideas — disregard  of  the  power  of  the  court  and 
disregard  of  its  authority.     "Disregard  of  power,  in  that 

80  Carman  v.  Emerson,  71  Fed.  264,  81  O'Flynn  v.  State,  89  Miss.  850, 
18  C.  C.  A.  38.  The  court  added:  119  Am.  St.  Eep.  727,  11  Ann.  Caa. 
"The  disclosure  of  these  facts  after  532,  9  L.  E.  A.,  N.  S.,  1119,  43  South. 
he  has  been  attached  is  not  a  bar  to  82,  to  which  is  appended  a  note  on 
Ms  punishment  for  contempt,  though  proof  in  prosecution  for  constructive 
they  may  serve  to  mitigate  it;  and  contempt.  See,  also.  United  States  v. 
the  court,  on  account  of  them,  may,  in  Shipp,  203  U.  S.  563,  51  L.  EU.  319, 
its  discretion,  condone  the  offense  al-  27  Sup.  Ct.  Eep.  165,  8  Ann.  Cas. 
together.  One  sued  for  a  debt  which  265;  Emery  v.  State,  78  Neb.  547,  9 
he  knows  he  has  paid  niay  have  to  L.  E.  A.,  N.  S.,  1124,  111  N.  W.  374. 
pay  it  a  second  time  if  he  treats  with  See,  also,  the  note  on  same  subject  to 
indifference  a  summons  issued  out  of  Warner  v.  Martin,  4  Ann.  Cas.  183. 
a  court  of  competent  jurisdiction  in  82  In  re  Commonwealth  of  Pennsyl- 
an  action  brought  on  that  same  debt.  vania,  45  Misc.  Eep.  46,  90  N.  Y. 
....  If  he  has  a  good  answer  to  Supp.  808;  N.  Y.  Code  Civ.  Proc, 
the  exigencies  of  the  writ,  he  must  §  618a.  In  Massachusetts  and  Maine 
bring  it  to  the  attention  of  the  court  there  are  similar  -provisions  relating 
in  apt  time  and  manner  on  pain  of  to  witnesses  required  in  criminal  pro- 
being  treated  precisely  as  though  he  ceedings. 
had  no  defense  whatever." 
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lawful  orders  have  not  been  obeyed;  and  disregard  of 
authority,  in  that  its  jurisdiction  to  declare  the  law  and 
ascertain  and  adjudicate  the  rights  of  the  parties  is  hin- 
dered, prevented,  or  set  at  naught.  Such  conduct  is  an 
offense  against  the  court  as  an  organ  of  public  justice,  and 
may  be  rightfully  punished  on  summary  conviction,  whether 
the  act  complained  of  be  punishable  as  a  crime  on  indicia 
ment  or  not.  The  offense  may  be  double ;  so  is  the  remedy 
and  the  punishment."^*  It  is  enough  if  the  witness'  con- 
duct tends  to  bring  the  authority  of  the  law  and  of  the  court 
engaged  in  the  administration  of  the  law  into  disrespect 
or  disregard.  It  has  never  been  doubted  that  a  refusal  ta 
testify  on  the  part  of  a  witness  or  to  give  evidence  on  rele- 
vant questions  is  contempt.**  And  the  matter  is  not 
mended  by  a  refusal  obviously  willful  to  give  intelligent^ 
connected  and  reasonable  answers  to  questions  fairly  call- 
ing for  the  same.*^  The  refusal  of  a  witness  to  be  sworn^ 
except  in  those  cases  where  the  statute  allows  an  affirma- 
tion or  some  other  substitute  for  the  oath,*®  or  his  refusal 
to  testify,  after  being  sworn,  is  such  an  obstruction  of  jus- 
tice as  to  subject  the  wrongdoer  to  punishment  for  con- 
tempt.^'' Although  the  court  will  not  compel  the  witness 
to  answer,  unless  the  question  is  deemed  material  and  rele- 
vant/^ yet  this  is  not  a  question  that  may  be  determined 

83  Yates  V.  Lansing,  9  Johns.  (N.  L.  217;  Stansbury  v.  Marks,  2  DalL 
Y.)  395,  6  Am.  Dee.  290.  (Pa.)   213,  1  L.  Ed.  353;  Phillips  v. 

84  Taylor  on  Evidence,  8th  ed.,  Gratz,  2  Penr.  &  W.  (Pa.)  412,  23; 
1264.  Am.  Dec.  33;  United  States  v.  Cool- 

85  In  re  Pellerman,  149  Fed.  244.  idge,  1  Gall.  488,  Fed.  Cas.  No.  14,858. 

86  Ex  parte  Fernandez,  10  Com.  87  Goodman  v.  People,  90  111.  App. 
B.,  N.  S.,  3,  30  L.  J.  C.  P.  321,  7  533;  Holman  v.  Austin,  34  Tex.  668; 
Jur.,  N.  S.,  571;  Ex  parte  Eoelker,  Eagland  v.  Wickware,  4  J.  J.  Marsh. 
1  Spraguo  (U.  S.),  276,  Fed  Cas.  No.  (Ky.)  530;  United  States  v.  Coolidge, 
11,995;  Ei  parte  Walker,  25  Ala.  2  Gall.  (U.  S.)  364,  Fed.  Cas.  No. 
81;  Ex  parte  Langdon,  25  Vt.  680;  14,858.  See  note  to  In  re  Clayton, 
In  re  Spofford,  62  Fed.  443;  Ex  parte  13  L.  E.  A.  66. 

Stice,  70  Cal.  51,  11  Pac.  459,  where  88  Overend  v.   Superior  Court,   131 

it  was  held  no  excuse  that  the  witness  Cal.  280,  63  Pac.  372-  In  re  Clark   65 

feared    his    evidence    would    subject  Conn.   17,   28  L.   R.   A.   242,   31   Atl. 

him  to  punishment  for  a  felony.     See,  522     (defining  a   proper   question   as 

also,  Williamson  > .  Carroll,  16  N.  J.  one  to  which  an  answer  is  legally  com- 
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by  the  witness;  and  the  witness  must  answer,  if  the  ques- 
tion is  held  to  be  material  and  relevant  by  the  court.  ^* 
Although  the  power  to  punish  for  contempt  is  inherent  in 
courts  and  necessary  to  the  exercise  of  all  other  powers,®" 
there  is  no  such  power,  unless  the  court  has  jurisdiction  of 
the  case.^^  We  have  elsewhere  shown  that  privileged  com- 
munications need  not  be  disclosed,®^  and  the  same  rule 
applies  as  to  self-crimination  by  the  witness.*^  The  wit- 
ness may  not  trifle  with  the  court  by  pretending  nominally 
to  answer,  but  in  reality  to  cloak  a  refusal.  Prevarication 
by  a  witness  has  the  same  effect  upon  the  administration 
of  justice  as  a  refusal  to  answer.  To  the  same  effect  it 
puts  the  witness  in  the  position  of  standing  out  against  the 
authority  of  the  court,  and  thwarts  the  court  in  its  effort 
and  purpose  of  doing  justice  between  the  parties.  It  is 
contumacy.     It  is  direct '  contempt  of  the  authority  of  the 


pellable);  Pledger  v.  State,  77  Ga. 
242,  3  S.  E.  320;  Consol.  Coal  Co.  v. 
Jones  etc.  Co.,  120  HI.  App.  139; 
Harding  v.  American  Glucose  Co.,  182 
111.  551,  74  Am.  St.  Rep.  189,  64 
L.  E.  A.  738,  55  N.  E.  577;  Kagland 
^.  Wickware,  4  J.  J.  Marsli.  (Ky.) 
530;  Bradley  v.  Veavie,  47  Me.  85; 
In  re  Morton,  10  Mich.  208;  Ex  parte 
McKee,  18  Mo.  599;  In  re  McKnight, 
11  Mont.  126,  28  Am.  St.  Eep.  451, 
27  Pac.  336;  Clapp  v.  Latlirop,  23 
How.  Pr.  (N.  Y.)  423;  In  re  Dittmau, 
65  App.  Div.  343,  72  N.  Y.  Supp. 
886;  Clark  v.  Brooks,  26  How.  Pr. 
(N.  Y.)  254;  La  Fontaine  v.  Southern 
Underwriters'  Assn.,  83  N.  C.  132; 
Ex  parte  Seho«pf,  75  Ohio  St.  1, 
6  L.  E.  A.,  N.  S.,  325,  77  N.  E.  276; 
Stuart  V.  Allen,  45  Wis.  158. 

89  People  V.  Cassels,  5  Hill  (N.  Y.), 
165;  Bradley  v.  Veazie,  47  Me.  85; 
Ex  parte  McKee,  18  Mo.  599. 

90  United  States  v.  Hudson,  7 
Craneh  (U.-  S.),  32,  3  L.  Ed.  445; 
United  States  v.  New  Bedford  Bridge, 


1  Wood.  &  M.  (U.  S.)  401,  Fed.  Caa. 
No.  15,867. 

91  Ellison  V.  State,  125  Ind.  492, 
24  N.  E.  739;  Whitcomb's  Case,  120 
Mass.  118,  21  Am.  Eep.  502;  Piper 
V.  Pearson,  2  Gray  (Mass.),  120,  61 
Am.  Dec.  438 ;  In  re  Morton,  10  Mich. 
208;  People  v.  Oassels,  5  Hill  (N.  Y.), 
164;  In  re  Bradner,  87  N.  Y.  171; 
Holman  v.  Austin,  34  Tex.  668; 
Consol.  E«ndering  Co.  v.  Vermont,  207 
U.  S.  541,  52  L.  Ed.  327,  28  Sup.  Ct. 
Rep.  178,  12  Ann.  Oas.  658;  Ex 
parte  Fisk,  113  U.  8.  713,  28  L.  Ed. 
1117,  5  Sup.  Ct.  Eep.  724;  Ex  parte 
Peck,  3  Blatchf.  (U.  S.)  113,  Fed. 
Cas.  No.  10,885.  It  has  been  held 
that  the  witness  cannot  raise  the 
question  of  jurisdiction  in  this  col- 
lateral manner:  In  re  Abeles,  12  Kan. 
451. 

92  §§  711,  762-771,  ante.  See,  also, 
§§  772-795,  as  to  transactions  with 
deceased  or  incompetent  persons. 

93  §  730,  ante;  §  884  ei  seq.,  post. 
See,  also.  Ex  parte  Senior,  37  Pla.  1, 
32  L.  E.  A.  133,  19  South.  652. 
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court."  Before  the  witness  can  be  held  in  contempt,  there 
must  be  a  direction  by  the  court  to  him  to  answer,  except 
he  has  obviated  such  necessity  by  an  open  defiance  in  the 
shape  of  a  declaration  to  that  effect  or  where  his  refusal 
is  by  direction  of  his  attorney.^^  A  witness  cannot  be  com- 
pelled under  his  subpoena  to  make  an  outside  examination 
of  books  and  papers  not  before  the  court.  All  that  a  sub- 
poena requires  is  that  he  should  appear  and  testify  to  such 
facts  as  rest  within  his  memory.^* 

§  801(801).  Production  of  books  and  papers  —  Sub- 
poena duces  tecum. — ^It  very  frequently  happens  that  docu- 
mentary testimony  is  required  and  that  it  is  not  in  the 
control  of  the  party  or  his  opponent.  When  the  oral  testi- 
mony of  their  custodian  alone  is  sought,  the  process  of  sub- 
poena ad  testificandum  dealt  with  in  the  preceding  sections 
is  adopted.  When  it  is  necessary,  not  only  to  secure  the 
oral  testimony  of  the  witness,  but  also  the  production  of 
books  or  writings  in  his  possession,  the  writ  contains,  in 
addition  to  the  ordinary  command  to  appear,  a  require- 
ment that  the  witness  bring  with  him  such  document  or 
documents,  designating  the  same.  Such  a  subpoena  is 
called  a  subpoena  duces  tecum.^'^  In  former  practice,  the 
writ  was  used  only  where  the  papers  were  in  possession  of 
some  third  person;  but  now  the  statutes  are  frequently 
broad  enough  to  embrace  parties  to  the  litigation,  and  to 
compel  them  also  to  produce  papers  in  their  possession."*^ 
This  is  an  ancient  writ  which  has  been  in  use  since  the  time 
of  Charles  II,  as  incidental  to  the  power  of  courts  and  neces- 

94  In  re  Eosenberg,  90  Wis.  581,  tion  of  books  and  papers,  see  §  709 
63  N.  W.  1065,  64  N.  W.  299.  et   seq.,   ante.     See   note   to   State   v. 

95  Clark   V.    Brooks,    26    How.    Pr.  Davis,  32  Am.  St.  Bep.  643-64S. 
(N.  Y.)  254.     See,  also.  In  re  Rosen-  98  See  the  statutes  of  the  jurisdic- 
berg,  supra;  Kendriek  v.  Wandall,  88  tion:  Murray  v.  Elston,  23  N.  J.  Eq. 
Hun,  518,  34  N.  Y.  Supp.  976.  212;    Mitchell's    Case,    12    Abb.    Pr. 

96  In  re  Dittman,  65  App.  Div.  343,  (N.  Y.)   249;   Hauseman  v.  Sterling, 
72  N.  Y.  Supp,  886.  61  Barb.   (N.  Y.)   347;  Smith  v.  Mo- 
st 3  Bl.  Cora.  382.    As  to  inspec-  Donald,  50  How.  Pr.  (N.  Y.)  519. 
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sary  to  the  due  administration  of  justice.**  It  is  a  writ  of 
compulsory  obligation  which  the  witness  must  obey  like 
other  subpoenas.  He  has  no  more  right  to  determine 
whether  the  documents  shall  be  produced  than  whether  he 
shall  appear  as  a  witness.  It  is  his  duty  to  attend  and  to 
bring  with  him  the  documents  according  to  the  exigency 
of  the  writ.^""  It  is  for  the  court  to  determine  whether  the 
documents  are  admissible}  or  whether  they  should  be  pro- 
duced and  exhibited.^  It  has  been  well  defined  as  a  writ 
of  compulsory  obligation,  which  the  court  has  power  to 
issue,  and  which  the  witness  is  bound  to  obey,  and  which 
will  be  enforced  by  proper  process  to  compel  the  produc- 
tion of  the  paper,  when  the  witness  has  no  lawful  or  rea- 
sonabla  excuse  for  withholding  it,  but  of  such  lawful  or 
reasonable  excuse  the  court  at  nisi  prius,  and  not  the  wit- 
ness, is  the  judge.*  Thus,  the  court  will  determine  whether 
the  documents  should  be  withheld  as  evidence  on  the  ground 
that  they  will  deprive  the  witness  of  his  title,*  or  subject 


09  Amey  v.  Long,  9  East,  473 , 
103  E'ng.  Reprint,  653.  See,  also, 
Barnes'  Case,  reviewed  in  5  South. 
Law  Rev.,  N.  S.,  475. 

100  Martin  v.  Williams,  18  Ala. 
190;  Murphy  v.  Russell  &  Co.,  8 
Idaho,  133,  67  Pac.  421;  Carlton  v. 
Litton,  4  Blatchf.  (Ind.)  1;  Duke 
V.  Brown,  18  Ind.  Ill;  Townshend 
T.  Townshend,  7  Gill  (Md.),  10; 
Bull  V.  Loveland,  10  Pick.  (Mass.)  9; 
Murray  v:  Blston,  23  N.  J.  Eq.  212; 
Mitchell's  Case,  12  Abb.  Pr.  (N.  Y.) 
249;  Johnson  Steel  Rail  Co.  v.  North 
Branch  Steel  Co.,  48  Fed.  191;  United 
States  V.  Babcock,  3  Dill.  566,  3  Cent. 
L.  J.  101,  Fed.  Cas.  No.  14,484; 
Doe  V.  Kelly,  4  Dowl.  273;  Reg.  v. 
Russell,  7  Dowl.  693,  3  Jur.  604. 
See,  also,  the  late  cases:  As  to  sub- 
poenaing adverse  party,  Landon  v. 
Morehead,  34  Okl.  701,  126  Pac.  1027. 
As  to  subpoena  in  supplementary  pro- 
ceedings: Gaynor  T.  New  York  Brew- 


eries Co.,  164  App.  Div.  881,  138 
N.  Y.  Supp.  899. 

1  Amey  v.  Long,  9  East,  473,  103 
Eng.  Reprint,  653;  Bull  v.  Loveland, 
10  Pick,  (Mass.)  9;  Holtz  v.  Schmidt, 

2  Jones  &  S.  (N.  Y.)  28;  Chaplain  v. 
Briscoe,  13  Miss.  (Smedes  &  M.)  198; 
Sherman  v.  Barrett,  1  McMiill. 
(S.  C.)  147;  United  States  v.  Term- 
inal Ry.  Assn.,  148  Fed.  486;  John- 
son Steel  Rail  Co.  v.  North  Branch 
Steel  Co.,  48  Fed.  191. 

2  Amey  v.  Long,  9  East,  473,  103 
Eng.    Reprint,    653;    Rex    v.    Dixon, 

3  Burr.  1687,  97  Eng.  Reprint,  1047; 
Bonesteel  v.  Lynde,  8  How.  Pr.  (N. 
Y.)  226;  Johnson  Steel  Street  Rail 
Co.  V.  North  Branch  Steel  Co.,  48 
Fed.  191. 

3  Johnson  Steel  Rail  Co.  v.  North 
Branch  Steel  Co.,  supra. 

■i  Miles  V.  Dawson,  1  Esp.  405; 
Bull  V.  Loveland,  10  Pick.  (Mass.)  9. 


§  801  (801)       THE  LAW  OF  EVIDENCE  IN  CIVIL  CASES.  26 

him  to  a  penalty  or  a  criminal  charge,^  or  whether  the  docu- 
ment is  in  the  nature  of  a  confidential  communication  to  an 
attorney,*  or  whether  his  excuse  for  not  producing  the  same 
is  valid  or  reasonable.^  We  have  already  dealt  with  the 
subject  of  privileged  communications,  and  they  would  form 
a  proper  subject  of  excuse.  The  question  of  the  witness 
having  a  lien  on  the  documents  does  not  often  arise.  In 
such  cases,  the  debtor  cannot  call  on  the  lienee  for  produc- 
tion, though  it  appears  others  could.  In  a  case  where  an 
attorney  claimed  the  protection  of  his  lien,  the  court  said : 
"The  exception  to  the  general  rule  of  production  seems  to 
me  a  reasonable  one.  That  an  attorney's  lien  on  his 
client's  papers  should  not  be  permitted  to  embarrass  a 
third  person  in  no  way  liable  for  the  debt  is  reasonable, 
but,  if  an  attorney's  lien  upon  his  client's  papers  amounts 
to  anything,  I  think  he  may  assert  it  as  against  the  client, 
even  when  summoned  by  him  to  produce  the  papers  by  a 
subpoena  duces  tecum.  The  value  of  the  lien  often  lies 
almost  altogether  in  the  power  to  withhold  the  papers  from 
use  as  evidence,  and  that  the  debtor  client  should  be  allowed 
by  a  subpoena  duces  tecum  to  make  practically  worthless 
his  creditor's  lien  seems  to  me  unjust."*  So  the  court  will 
punish  the  witness  for  his  failure  or  refusal  to  produce 
documents,  if  properly  subpoenaed,  in  case  he  has  no  excuse 
for  such  failure  or  refusal.^     The  writ  should  describe  the 

B  United  States  v.  Reyburn,  6  Pet.  (Mass.)    9;    Chaplain   v.   Briscoe,    13 

352,  8  L.  Ed.  424.     It  is  no  excuse.  Miss.  (5  Sraedes  &  M.)   198;  Lane  v. 

however,   for  nonproduetion   that   the  Cole,  12  Barb.   (N.  Y.)   680. 
documents  would  incriminate  others:  8  Davis    v.    Davis,    90    Fed.     791. 

In  re  Peasley,  44  Fed.  271.     See,  also,  This   is   in  accord   with    the   English 

Ex  parte   Hedden,    29   Nev.   352,    13  practice:   Hope  v.  Liddell,  7  De  Gex, 

Ann.  Cas.  1173,  90  Pac.  737,  to  which  M.  &  G.  331,  44  Eng.  Reprint,  129; 

is  appended  a  discussion  on  the  case  In  re  Cameron's  Coalbrook  etc.  R.  Co. 

and  on  the  privilege  of  a  witness  to  25   Beav.    1,   53    Eng.    Reprint,   535; 

refuse  to  produce  documents  of  which  Brassington    v.    Brassington     1    Sim. 

he  is  not  the  legal  custodian.  &    S.    455,    57    Eng.    Reprint,    182- 

«  Rex  v.  Dixon,  3  Burr.   1687,   97  Kemp  v.  King,  2  Moody  &  R.  437,  1 

Eng.     Reprint,     1047;     Copeland     v.  Car.  &  M.  396. 

Watts,  1  Stark.  95;  Durkee  v.  Leland,  »  Bonesteel  v.   Lynde,   8   How.   Pr. 

*  'V'-  612.  (N.  Y.)  226;  United.  States  Exp.  Co. 

7  Bull     T.     Loveland,      10      Pick.  v.  Henderson,  69  Iowa,  40,  28  N.  W. 
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papers  to  be  produced  with  such  certainty  that  the  witness 
may  know  what  papers  are  called  for;!"  for  example,  a 
■command  to  produce  "all  papers  touching  or  concerning 
the  matters  in  dispute"  has  been  held  insufficient.**  A 
subpoena  duces  tecum  is  only  to  be  employed  to  secure  the 
production  of  books  and  papers  that  are  to  be  introduced 
in  evidence  in  the  trial  of  an  action ;  it  is  not  to  be  used  to 
secure  papers  to  refresh  the  memory  of  a  witness.*^  It  can- 
not be  used  for  the  production  of  things.**    Nor  can  it  be 


426.  See,  also,  the  late  cases:  Foster 
■V.  Wait,  151  App.  Div.  933,  136  N.  Y. 
Supp.  209 ;  Ostendorf  v.  State,  8  Okl. 
€r.  App.  360,  128  Pac.  143.  Books, 
«te.,  oalled  for  by  the  subpoena  must 
■be  material  or  witness  not  punishable 
for  contempt  for  not  producing  them: 
People  V.  Heintz,  167  111.  App.  550. 
As  to  period  of  punishment,  see  Ex 
parte  Creasy,  243  Mo.  679,  41  L.  B.  A., 
ISr.  S.,  478,  148  S.  W.  914. 

10  Ex  parte  Brown,  72  Mo.  83,  37 
Am.  Bep.  426;  Ex  parte  Gould,  60 
Tex.  Cr.  442,  132  S.  W.  364;  United 
States  V.  Babeock,  3  Dill.  (TJ.  S.) 
566,  3  Cent.  L.  J.  101,  Fed.  Cas.  No. 
14,484;  In  re  O'Toole,  -1  Tuck.  (N. 
Y.)  39.  See,  also.  In  re  Storror,  63 
Fed.  564.  See,  also,  American  Car 
«tc.  Co.  V.  Alexandria  Water  Co.,  221 
Pa.  529,  128  Am.  St.  Rep.  749,  15 
Ann.  Cas.  641,  70  Atl.  867,  to  which 
is  appended  a  note  on  the  sufficiency 
■of  description  of  documents  in  this 
subpoena.  On  the  particularity  re- 
■quired  in  description  of  documents  in 
subpoena  duces  tecum,  see  note  to  Ex 
parte  Gould,  31  L.  B.  A.,  N.  S.,  835. 
See,  also,  §  220,  ante,  in  which  partic- 
ularity of  description  in  notices  to 
produce  is  dealt  with. 

11  Ex  parte  Brown,  7  Mo.  App. 
484,  72  Mo.  83,  37  Am.  Bep.  426; 
United  States  v.  Hunter,  15  Fed.  712 ; 
State  V.  Davis,  117  Mo.  614,  23.  8.  W. 
759.     See,  also,  United  States  v.  Bab- 


cock,  3  Dm.  (U.  S.)  566,  Fed.  Cas. 
No.  14,484;  In  re  Dunn,  9  Mo.  App. 
255.  When  books  are  numerous  wit- 
nesses should  have  full  information: 
McDonald  v.  Ideal  Mfg.  Co.,  143 
Mich.  17,  106  N.  W.  279;  Miller  v. 
Mutual  Beserve  Fund  L.  Ins.  Co.,  139 
Fed.  864.  The  sufficiency  of  descrip- 
tion is  dealt  with  in  Be  Storror, 
supra,  with  reference  to  telegrams. 
In  Ex  parte  Jaynes,  70  Cal.  639,  12 
Pac.  117,  the  court  held  that  the  sub- 
poena in  that  case,  commanding  the 
witness  to  search  for  and  produce  all 
messages  from  and  to  a  large  num- 
ber of  persons  therein  named,  between 
specified  dates,  did  not  identify  the 
particular  messages  required,  and 
hence  the  witness  was  not  bound  to 
respond,  and  committed  no  contempt 
in  failing  to  examine  the  papers  under 
his  control  to  ascertain  if  any  such 
messages  had  been  sent  or  received. 
In  other  words,  it  was  "an  evident 
search  after  testimony." 

12  United  States  v.  Tilden,  10  Ben. 
(U.  S.)  566,  570,  Fed.  Cas.  No. 
16,522.  As  to  refreshing  memory,  see 
§  874  et  seq.,  post. 

13  See  §  402,  "Beal  Evidence,"  ante. 
See,  also.  In  re  Shephard,  3  Fed.  12, 
18  Blatchf.  225,  where  the  subpoena 
was  for  patterns  for  a  stove,  and 
Johnson  Steel  Bail  Co.  v.  North 
Branch  Steel  Co.,  48  Fed.  191.  In 
Morrison,  v.  Sturges,  26  How.  Pr.  (N. 
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used  for  the  purpose  of  giving  inspection  to  the  adversary. 
A  party  is  subpoenaed  ' '  to  produce  his  books,  only  so  that 
he  can,  by  reference  to  them,  answer  questions  pertinent  to 
the  inquiry  being  conducted  before  the  court.  It  gives  no 
right  whatever  to  the  inspection  of  the  books  by  the  plain- 
tiff's counsel."^* 

§  802  (802).  Who  may  be  compelled  to  produce  docu- 
ments.— Obviously,  a  witness  cannot  be  compelled  to  pro- 
duce documents  by  the  subpoena  duces  tecum,  unless  such 
documents  are  under  his  control  or  possession.  Thus,  a 
mere  clerk  in  a  bank  is  under  no  obligation  to  produce  its 
books  when  they  are  under  the  control  of  the  cashier." 
But  one  having  the  actual  custody  of  documents  may  be 
compelled  to  produce  them,  although  they  are  owned  by 
others,^^  and  although  they  are  admittedly  private  or  secret 
documents.  Litigants  have  the  right  to  have  private  writ- 
ings, which  are  competent  for  proof  in  their  causes, 
produced  in  evidence.  "To  this  imperative  demand  of  jus- 
tice, all  scruples  as  to  the  confidential  character  of  the  writ- 
ings as  private  property,  except  in  certain  well-ascertained 
exceptions  growing  out  of  professional  employment,  must 
yield  from  consideration  of  public  policy.  "^'^  But  the 
courts  do  not  countenance  mere  fishing  inquiries.  In  a 
Pennsylvania  case  private  diaries  not  shown  to  be  relevant 
were  excluded,  the  court  saying:  "Nor  do  we  think  it  was 
the  duty  of  the  court,  as  contended  by  appellant,  to  require 
the  production  of  the  diaries,  to  have  examined  them,  and, 

Y.)   177,  the  documents' which  it  was  corporations;    Growther    v.    Appleby, 

held  should  be  produced  were  strips  L.  E.  9   C.  P.  27,  so  held  as  to  the 

of    binding    paper,    which    had    been  secretary  and   solicitor   of  a,   railway 

used    to    mark    the    contents    of    the  company,  as  he  was  only  the  employee 

matter  bound.  of  the  directors. 

14  Franklin    v.    Judson,    96    App.  16  Amey  v.  Long,  1   Camp.   17     9 

Div.  607,  88  N.  Y.  Supp.  904.  East,  473,  103  Eng.  Reprint,  653.' 

16  Bank  of  XJtica  v.  Hillard,  5  Cow.  it  United  States  v.  Tilden,  10  Ben. 

(N.  Y.)   154;  United  States  Exp.  Co.  566,  Fed.  Gas.  No.  16,522.     See,  also, 

V.  Henderson,  69  Iowa,  40,  28  N.  W.  Johnson     Steel     etc.     Co.     v.     North 

426,  same  rule  in  the  ease  of  other  Branch  Steel  Co.,  48  Fed.  191, 
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if  found  to  contain  entries  relevant  to  the  issue,  to  then 
admit  them  in  evidence.  This  would  have  been  a  judicial 
fishing  excursion  which  the  court  was  not  required  to  in- 
dulge, as  a  mere  matter  of  discovery  for  the  benefit  of  the 
party  applying  without  such  party  having  first  shown  that 
the  diaries  contained  facts  pertinent  to  the  issue  in- 
volved. "^^  The  fact  that  the  documents  are  in  the  pos- 
session of  a  corporation  does  not  prevent  their  production. 
A  corporation  has  no  right  to  withhold  papers  which  a 
private  individual  would  have  to  produce.^®  It  has  some- 
times been  held  that  the  officers  of  a  corporation  will  not 
be  compelled  by  a  subpoena  duces  tecum  to  produce  in 
court  the  books  of  the  corporation,^"  but  the  better  reason- 
ing sustains  the  view  that  a  corporation  is  under  the  same 
obligation  to  furnish  testimony  relevant  to  the  issue  as  are 
other  persons  ;^^  and,  in  the  state  of  New  York,  where  the 


18  Dorris  v.  Morrisdale  Coal  Co., 
215  Pa.  638,  64  Atl.  855.  In  this 
case  there  was  no  definite  allegation 
tha,t'  the  diaries  contained  evidence  of 
the  facts  sought  to  be  established,  or 
that  appellant  had  any  knowledge  of 
the  contents  of  the  diaries,  nor  were 
any  facts  or  circumstances  shown  to 
the  court  by  afSdavit  or  otherwise  that 
the  diaries  contained  facts  pertinent 
to  the  issue. 

19  United  States  v.  Babcock,  3  Dill. 
.566,  3  Cent.  L.  J.  101,  24  Fed.  Cas. 
No.  14,484;  Kussell  v.  McLellan,  8 
W.  &  M.  157,  Fed.  Cas.  No.  12,158; 
Kirkpatrick  v.  Pope  Mfg.  Co.,  61 
Fed.  46;  Edison  Electric  Light  Co. 
V.  United  States  Electric  Light  Co., 
45  Fed.  56;  United  States  v.  American 
Tobacco  Co.,  146  Fed.  557.  In  Hale 
V.  Henkel,  201  U.  S.  43,  26  Sup.  Ct. 
Eep.  370,  50  L.  Ed.  652,  the  supreme 
court  expressly  held  that  in  the  mat- 
ter of  the  production  of  books  and 
papers  there  is  a  clear  distinction  be- 
tween an  individual  and  a  corpora- 
tion, and  that  the  latter  has  no  right 


to  refuse  to  submit  its  books  and 
papers  for  an  examination  at  the 
suit  of  the  state.  "There  is,''  says  the 
court,  "a  reserved  right  in  the  legis- 
lature to  investigate  its  contracts,  and 
find  out  whether  it  has  exceeded  its 
powers."  See,  also,  State  v.  Standard 
Oil  Co.,  194  Mo.  124,  91  S.  W.  1062; 
In  re  Consolidated  etc.  Co.,  80  Vt.  55, 
11  Ann.  Cas.  1069,  66  Atl.  790.  The 
law  may  be  taken  as  settled  since 
Hale  V.  Henkel,  supra,  though  pre- 
vious to  that  decision  Southern  K.  Co. 
V.  North  Carolina  Corp.  Com.,  104 
Fed.  700,  lent  weight  to  the  opposite 
view. 

20  Le  Farge  v.  Le  Farge  Ins.  Co., 
14  How.  Pr.  (N.  Y.)  26;  Central 
Nat.  Bank  v.  White,  5  Jones  &  S. 
(37  Super.  Ct.)  297;  Morgan  v.  Mor- 
gan, 16  Abb.  Pr.  (N.  Y.),  N.  S.,  291; 
Southern  By.  Co.  v.  North  Carolina 
Corp.  Com.,  104  Fed.  700. 

21  Wedtheim  v.  Continental  By.  & 
T.  Co.,  15  Fed.  716,  21  Blatchf.  246; 
Hale  V.  Henkel,  201  U.  S.  43,  26  Sup. 
Ct.  Bep.  370,  50  L.  Ed.  652;  Nelson  y. 
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courts  declined  to  compel  corporations  to  produce  docu- 
ments in  controversies  between  third  persons  on  a  subpoena 
duces  tecum,  a  statute  was  adopted  changing  the  rule  whick 
the  courts  had  declared.^^  It  should  appear,  however,  that 
the  documents  are  in  the  custody  or  control  of  the  ofidcer 
summoned  to  produce  them.^^  Statutes  quite  generally 
provide  that  duly  certified  copies  of  the  records  of  publia 
corporations  may  be  received  in  evidence.  The  entire  pub- 
lic may  be  said  to  be  interested  in  corporations  of  this 
class ;  and  it  would  lead  to  unnecessary  inconvenience  if 
the  public  officers  were  compelled  to  produce  such  records 
at  all  times  and  places  in  obedience  to  a  subpoena  duces 
tecum.^*  In  the  federal  courts,  the  writ  is  confined  ta 
papers,  written  documents  and  books ;  and  does  not  extend 
to  models  or  patterns,^^  and  it  does  not  issue  as  a  matter 
of  course,  but  on  a  showing  to  the  court  that  the  documents 
are  prima  facie  competent  and  material  evidence  in  the 
case.^®  In  the  case  of  diplomatic  officers,  ambassadors  and 
consuls,  a  subpoena  will  not  be  issued  for  the  production 
of  their  official  papers. ^^  On  the  principle  referred  to  in 
the  previous  sections  dealing  with  persons  present  in  court 

United  States,  201  TJ.  S.  92,  26  Sup.  forbidden   to   be   produced,   the'  sub- 

Ct,  Eep.  358,  50  L.  Ed.  673;  United  poena  must  be  obeyed:  In  re  Hirsch, 

States  V.  Am.  Tobacco  Co.,  146  Fed.  74   Fed.   928;    Randall   v.  Hodges,   3 

557.     See  cases  cited  in  note  15  above.  Bland.   (Md.)   477;  Eiee  v.  Eiee   (N. 

22  N.  Y.  Code,  §  868.  J.  Ch.),  25  Atl.  321. 

23  United  States  v.  Tilden,  10  Ben.  „,  -^  „,  jo-i;iji„t, 

'  26  In   re    Shepard,    3    Fed.    12,    18 

(U.   S.)    566,  Fed.   Cas.  No.   16,522;  „,   ,  ,  „    „„,      f^        ..            ■    , ,  ,,    ^ 

^           '         '                                   '       >  Blatchf.  225,  where  it  was  held  that 

United    States   v.   Am.    Tobacco    Co.,  i.             4.,.                          .       .,,  .      ., 

_                                                        '  stove   patterns    were    not    withm    the 

146  Fed.  557.  .           .    ,,        ^  ^  ^ 

_  meaning    of    the    statute.     See,    also, 

24  Eeg.  V.  Eussell,  7  Bowl.  693,  3  «  „„.     ^  .                          >>       o    ,    aibu,, 

^  '  '8  801,  ante. 

Jur.     604;     Corbett     v.     Gibson,     16 

Blatchf.    (U.  S.)    334,  Fed.   Gas.  No.  ^®  Danoel  v.   Goodyear   Shoe   Mfg. 

3221 ;  Delaney  v.  Eegulators,  1  Yeates  Co.,  128  Fed.  753,  full  discussion  of 

(Pa.)  403;  Gray  v.  Pentland,  2  Serg.  the  subject. 

&  E.  (Pa.)  23;  Morris  v.  Creel,  2  Va,  27  In  re  Dillon  (French  Consul),  T 

Cas.  49 ;  In  re  Lester,  77  Ga.  143,  the  Saw.  561,  Fed.  Cas.  No.  3914.     On  the 

mayor  of  the  city  is  not  required  to  application  for  the  subpoena  in  such 

produce  docket  of  police  court.     See  cases,  it  must  be  made  to  appear  that 

§  514   et  seq.,  ante.     In  the   case   of  the    document   required   is    not    priv- 

ordinary    government    documents    not  lleged. 
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being  liable  to  be  called  as  witnesses,  any  person  in  court 
having  documents  in  Ms  possession  relevant  to  the  issue 
required  for  production  may  be  called  upon  as  a  witness 
to  produce  them,  although  no  subpoena  duces  tecum  has 
been  served.^^  The  subpoena  should  be  served  on  the 
officer  in  custody  of  the  books  or  documents.^^  This  may 
frequently  work  delay  and  injustice,  and  can  be  remedied- 
only  by  statutory  provision  on  the  lines  of  the  New  York 
code  referred  to  that  a  subpoena  duces  tecum  should  be 
served  in  all  cases  on  the  president  or  secretary  of  the  cor- 
poration, and  that  for  the  purpose  of  an  action  he  shall  be 
deemed  to  have  the  custody  of  the  books  and  papers  of  the 
corporation.  When  the  documents  are  produced  in  obedi- 
ence to  a  subpoena  duces  tecum,  the  person  calling  the  wit- 
ness is  under  no  obligation  to  have  the  witness  sworn.^" 
It  has  been  held,  however,  to  be  the  privilege  of  the  person 
who  is  thus  subpoenaed  to  be  sworn  in  relation  to  the  pro- 
duction .of  the  paper;  to  enable  him  to  state  upon  oath  the 
reasons  why  he  should  not  be  compelled  to  produce  it; 
such  as  that  he  holds  the  paper  in  the  character  of  attor- 
ney for  one  of  the  parties  in  the  suit,  or  that  the  produc- 
tion of  the  paper  might  tend  to  criminate  himself,  or  might 
furnish  evidence  against  him  to  subject  him  to  a  penalty, 

28  Kincaide  v.  Cavanagh,  198  Mass.  only  be  called  upon  to  produce  such 
34,  84  N.  E.  307;  Powers  v.  Kussell,  books  and  paper  as  are  in  his  eus- 
26  Mich.  179;  Boynton  y.  Boynton,  25  tody,  and  he  is  not  required  under  it 
How.  Pr.  (N.  Y.)  490.  As  to  excmp-  to  obtain  sueh  as  are  not,  even  though 
tion    of   counsel   conducting    a   cause  heeould  procure  them. 

from  being  called  by  adversary  as  a  30  Perry  v.  Gibson,  1  Ad.  &  E.  48, 

witness,   see  the  late   ease  of  Lipton  110  Eng.  Reprint,  1125;  Summers  v. 

V.  Underwood   (Del.  Super.),  85  Atl.  Moseley,  2  Cromp.  &  M.  477,  4  Tyr. 

965.  158,  3  L.  J.  Ex.  128;  Sherman  v.  Bar- 

29  In  re  Sykcs,  10  Ben.  162,.  Fffd.  rett,  1  MoMull.  (S.  C.)  147;  Martin 
Cas.  No.  13,707,  where  it  was  held  v.  Williams,  18  Ala.  190.  In  Murray  v. 
that  the  secretary  of  the  corporation  Elston,  23  N.  J.  Eq.  212,  the  subpoena 
could  not  be  legally  punished  for  only  directed  the  witness  to  produce  a 
not  producing  books  of  his  corpora-  certain  book  and  omitted  to  call  upon 
tion  which  were  in  the  custody  of  a  co-  him  to  testify,  and  he  was  held  not 
'ordinate  officer  in  another  city.  guilty  of  contempt  in  refusing  to 
Under,  the    statute    the    witness    can  produce  it. 
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or  a  forfeiture.  After  the  witness  has  been  sworn,  and  has 
stated  upon  oath  his  reasons  why  he  ought  not  to  be  re- 
quired to  produce  the  paper,  if  the  court  decides  that  the 
reasons  are  insufficient,  the  witness  must  produce  it.*^ 

§  803  (803).  Practice  where  a  witness  is  confined — ^Writ 
of  habeas  corpus  ad  testificandum. — It  sometimes  happens 
that  one  required  to  testify  is  under  imprisonment,  and 
the  law  has  made  provision  that  a  party  to  a  cause  or  an 
accused  person  in  a  criminal  prosecution  shall  not  suffer 
from  the  loss  of  testimony  which  is  shown  to  be  material. 
If  a  witness,  whose  testimony  is  material,  is  confined  in  a 
prison  or  jail,  his  attendance  is  secured  by  means  of  the 
writ  known  as  habeas  corpus  ad  testificandum.^^  This  is 
a  command  from  the  court  directed  to  the  person  having 
the  prisoner  in  custody  to  bring  the  person  so  detained  be- 
fore the  court  to  testify  in  the  cause  at  a  given  time  and 
place.**  The  application  for  this  writ  is  made,  by  the  party 
desiring  the  testimony,  to  the.  judge  at  chambers  or  in  open 
court  by  an  affidavit  or  petition  showing  that  the  witness 
is  a  material  Avitness,  and  also  the  fact  of  his  detention.*^ 
The  granting  of  the  writ  is  discretionary  with  the  court; 
and  it  will  not  be  issued  if,  in  the  opinion  of  the  court,  the 
application  is  not  in  good  faith.*^  The  writ  will  protect 
the  officer  and  must  be  obeyed,  if  issued,  although  irregular 
in   form,***   or  coUusively   obtained.*'^     The   writ  may  be 

31  Aiken  v.  Martin,   11  Paige  Ch.  83  See  cases  last  cited. 

(N.  Y.)   499.  34  Bex  v.  Eoddam,  2  Cowp.  672,  98 

32  People  V.  Willard,  92  Cal.  482,  28  Eng.  Reprint,  1300.  See,  also,  Cowen 
Pac.  585 ;  Roberts  v.  State,  94  Ga.  66,  &  Hill's  Notes  to  2  Phill.  Ev.,  3d  ed., 
21  S.  E.  132;   State  v.  Kennedy,  20  notes  329-338. 

Iowa,   372;    Hancock  v.   Parker,    100  .35  Rex  v.   Bvirbage,   3   Burr,   1440, 

Ky.    143,    37    S.   W.    594;    Ex   parte  97    Eng.    Reprint,    916;    Roberts    v. 

Marmadnke,    91    Mo.    228,    60    Am.  State,  94  G-a.  66,  21  S.  E.  132.     See, 

Rep.    250,   4   S.   W.   91;    Maxwell   v.  also,   Thelluson  v.  Coppinger,  3  Esp. 

Rives,  11  Nev.  213;  State  v.  Adair,  68  283. 

N.   C.   68;   Rex  v.  Roddam,  2   Cowp.  38  Wattles   v.   Marsh,   5   Cow.    (N. 

672,   98   Eng.    Reprint,   1300;    In   re  Y.)   176;  In  re  Price,  4  East,  5S7. 

Thaw,  166  Fed.  71,.  91  G.  C.  A.  657;  37  Hassam  v.  Griffin,  IS  Johns.  48^ 

3  Bl.  Com.  130.  9  Am.  Dec.  184. 
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allowed  in  favor  of  a  party  himself,  if  he  is  entitled  to  tes- 
tify;** and  it  may  be  used  to  obtain  the  testimony  of  one 
imprisoned  in  a  civil,  as  well  as  in  a  criminal,  case,*^  or  to 
secure  the  attendance  of  one  confined  as  a  lunatic.'''^  Since 
statutes  have  been  enacted  allowing  those  convicted  of 
felonies  to  testify,  the  attendance  of  such  persons  may  be 
procured  by  this  mode;  but  it  was  held  in  Missouri  that 
statutes  prohibiting  the  production,  on  habeas  corpus,  of 
any  person  as  a  witness  who  was  under  sentence  for  felony 
was  constitutional,  although  the  person  was  a  competent 
witness.*^  In  North  Carolina,  in  the  case  of  a  similar 
statute,  the  court  said  that  it  was  within  their  memory  that 
even  in  capital  cases  after  the  conviction  the  court  had  sus- 
pended sentence,  at  the  request  of  the  state,  so  that  the 
convicted  prisoner  might  be  used  as  a  witness.  The  statute 
was  not  intended  to  prevent  the  state  using  such  evidence, 
and  the  refusal  of  a  petition  for  the  writ  was  error.  The 
statute  only  applied  to  civil  cases.*^  To  a  great  extent  the 
application  for  this  writ  has  fallen  into  desuetude,  and  its 
place  has  been  taken  by  an  order  for  production  of  the  wit- 
ness. The  statutes  generally  provide  that  if  the  witness 
be  a  prisoner,  confined  in  a  jail  or  prison  within  the  state, 
an  order  for  his  examination  in  the  prison  upon  deposi- 
tion, or  for  his  temporary  removal  and  production  before 
a  court  or  officer,  for  the  purpose  of  being  orally  examined, 
may  be  made  as  follows :  1.  By  the  court  itself  in  which  the 
action  or  special  pleading  is  pending,  unless  it  be  a  jus- 
tice's court.  2.  By  a  justice  of  the  supreme  court,  or  a 
judge  of  the  superior  court  of  the  county  where  the  action 
or  proceeding  is  pending,  if  pending  before  a  justice's 
court,  or  before  a  judge  or  other  person  out  of  court.     Such 

38  Ex  parte  Cobbett,  4  Jur.  N.  S.  4i  Ex  parte  Marmaduke,  91  Mo. 
145,  3  Hurl.  &  N.  155,  27  L.  J.  Ex.  228,  60  Am.  Eep.  250,.  4  S.  W.  91. 
199.  But  see  State  v.  Adair,  68  N.  C.  68. 

39  Noble  V.  Smith,  5  Johns.  (N.  42  State  v.  Adair,  68  N.  C.  68. 
Y.)    357.  See,  also,   State  v.  Georgia   Co.,   112 

40  FenneU  v.  Tait,  1  Cromp.,  M.  &  N.  C.  38,  19  L.  E.  A.  485,  17  S.  E.  10. 
E.  584,  5  Tyr.  218. 

Evidence  V — 3 
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order  can  only  be  made  on  the  motion  of  a  party,  upon  affi- 
davit showing  the  nature  of  the  action  or  proceeding,  the 
testimony  expected  from  the  witness,  and  its  materiality. 
If  the  witness  be  imprisoned  in  the  county  where  the  action 
or  proceeding  is  pending,  his  production  may  be  required. 
In  all  other  cases  his  examination,  when  allowed,  must  be 
taken  upon  deposition.*^  The  powers  conferred  by  these 
statutes  should  be  exercised  under  the  same  circumstances 
and  with  the  restrictions  under  which  the  common-law 
courts  were  accustomed  to  issue  the  writ  above  referred 
to.  The  order  for  process  to  compel  the  attendance  of  a 
convicted  prisoner  as  a  witness  should  not  be  made,  except 
upon  a  very  strict  showing  of  the  materiality  of  the  testi- 
mony, and  the  necessity  of  securing  the  attendance  of  the 
prisoner  as  a  witness,  and  upon  previous  notice  to  the  state 
of  the  application;  but  when  such  notice  has  been  given, 
and  a  case  of  materiality  of  the  evidence  and  apparent 
necessity  is  made  out,  and  the  good  faith  of  the  applicant 
also  appears,  the  court  ought,  in  the  exercise  of  its  discre- 
tion,  to  make  the  order  for  the  attendance  of  the  prisoner 
as  a  witness.** 

§  804  (804).  Recognizance  by  witnesses. — ^In  criminal 
cases,  witnesses  for  the  government,  whom  the  court  may 
deem  material,  may  be  required  to  give  a  recognizance  for 
their  appearance  to  give  testimony  at  the  trial ;  and  in  de- 
fault of  such  recognizance,  they  may  be  committed.*^  But 
such  committal  cannot  be  ordered  merely  on  ex  parte  affi- 
davits.*"    In  the  discretion  of  the  court,  svreties  may  he 

43  Cal.  Code  Civ.  Proc,  §§1995-  572;  State  v.  Grace,  IS  Minn.  398 
1997.  (Gil.  359)  ;   State  v.  Zellers,  7  N.  J. 

44  People  V.  Willard,  sv.pra.  See,  L.  220;  Means  v.  State,  10  Tex.  App. 
also,  People  v.  Putman,  129  Cal.  258,  16,  38  Am.  Rep.  640;  In  re  Petrie,  1 
61  Pac.  961.  Kan.    App.    IS-t,    40   Pac.    118.     See, 

45  United  States  v.  Butler,  1  Cranch  also,  the  late  case  of  People  v.  Sharp 
C.   0.  422,  Fed.  Cas.  No.  14,698;   Ex  139  N.  Y.  Supp.  995. 

parte   Shaw,   61    Cal.   58;    Biokley   v.  46  In  re  Lewellyn,  104  Mich.  318, 

Commonwealth,  2  J.  J.  Marsh.  (Ky.)        62  N.  W.  554, 
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required  on  such  a  recognizance/''  althougli  it  was  held  at 
common  law  that,  if  sureties  could  not  be  obtained  by  the 
witness,  his  own  recognizance  must  be  taken.*®  Statutes 
sometimes  provide  that,  if  witnesses,  who  are  required  to 
recognize  with  or  without  sureties,  refuse,  they  may  be 
committed  until  they  comply  with  the  order  or  are  dis- 
charged.*^ Such  a  law  does  not  deprive  a  witness  of  his 
liberty  without  due  process  of  law  in  violation  of  the  fed- 
eral constitution.^"  But  a  justice  of  the  peace  does  not 
have  power  to  compel  such  a  recognizance  in  the  absence 
of  statute.^^ 

§  805  (805).  Privileged  from  arrest  and  service  of 
process. — From  the  relations  men  owe  to  society  every  citi- 
zen is  under-  the  duty  to  attend  as  a  witness  and  give  evi- 
dence in  courts  of  justice  when  subpoenaed.^^  As  we  have 
shown  in  the  preceding  sections,  no  one  is  exempt  from 
attendance  under  subpoena,  and  this  includes  the  President 
of  the  United  States.  The  only  exceptions  are  ambas- 
sadors and,  in  certain  cases,  consuls.  Although  courts 
have  always  recognized  this  duty,  they  have  sought  to 
relieve  witnesses  froni  unnecessary  inconvenience,  and 
from  a  very  early  period  the  common  law  has  recognized 
the  privilege  of  parties  and  witnesses  in  judicial  proceed- 
ings to  go  to  the  place  of  trial,  to  remain  so  long  as  neces- 
sary and  to  return  home,  free  from  arrest  on  civil  process. 
This  is  an  immunity  conceded  to  be  a  necessity  in  the 

*■?  See  the  oases  above  cited.  bo  In  re  Petrie,  1  Kan.  App.  184,  40 

48  Bennet  v.  Watson,  3  Maule  &  9.       Pac.  118. 

1,  15  E.  E.  373 ;"  Evans  v.  Eees,  12.  Ad.  61  Clayborn  v.  Thompkius,  141  Ind. 

&   E.   55,    113    Eng.   Eeprint,    732;    2  19,  40  N.  E.  121. 

Hale  P.  C.  282.  52  West     v.     State,     1     Wis.     209. 

49  TJ.  S.  Eev.  Stats.,  §  879  (IT.  S.  Jeremy  Bentham  well  illustrates  the 
Comp.  Stats.  1901,  p.  668;  7  Eed.  rule  in  the  following  statement: 
Stats.  Ann.  1123).  The  statutes  of  "Were  the  Prince  of  Wales,  the  Arch- 
the  jurisdiction  should  be  consulted.  bishop  of  Canterbury,  and  the  Lord 
In  California,  in  such  cases,  the  depo-  High  Chancellor  to  be  passing  by  in 
gition  of  the  witness  may  be  taken:  the  same  coach  while  a  chimney- 
People  V.  Lee,  49  Cal.  37.  sweeper  and  a  barrow-woman  were  in 
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administration  of  justice.^*  The  general  rule  is  that  "a 
witness,  when  in  attendance  on  a  court  of  justice,  is  not 
protected  from  arrest  on  a  criminal  prosecution;  but  from 
arrest  on  civil  process  a  witness  is  protected,  not  only  while 
in  attendance  on  the  court,  but  when  going  to  and  return- 
ing from  it ;  in  other  words,  Eundo,  morando,  et  redeundo. 
And  the  rule  is  the  same  whether  the  witness  attends  volun- 
tarily or  on  compulsion,  and  whether  the  tribunal  he  at- 
tends be  a  court  and  jury,  or  a  commissioner  or  other  officer 
authorized  to  take  testimony."^*  Witnesses  who  attend 
a  trial  in  good  faith,  as  well  as  parties,  are  entitled  to  this 
privilege,  whether  such  attendance  is  voluntary  or  in  obedi- 
ence to  a  subpoena.^^     The  privilege  extends,  not  only  to 

them,  at  least  while  assisting  in  the 
administration  of  justice,  from  every- 
thing like  terror  and  intimidation, 
their  power  is  not  adequate  to  the 
full  discharge  of  the  duties  with 
which  they  are  charged." 

55  Page  V.  Eandall,  6  Cal.  32; 
Bishop  V.  Vose,  27  Conn.  1;  Henegar 
V.  Spangler,  29  Ga.  217;  Thompson's 
Case,  122  Mass.  428,  23  Am.  Eep. 
370;  May  v.  Shumway,  16  Gray,  86, 
77  Am.  Dee.  401;  People  v.  Judge 
Superior  Court,  40  Mieh.  729 ;  State 
V.  Buck,  62  N.  H.  670;  Dungan  v. 
Miller,  37  N.  J.  L.  182;  Norris  v. 
Beach,  2  Johns.  (N.  Y.)  294;  Bal- 
linger  v.  Elliott,  72  N.  C.  596; 
Compton  V.  Wilder,  40  Ohio  St.  130; 
United  States  v.  Edme,  9  Serg.  &  R. 
(Pa.)  147;  Hunter  v.  Cleveland,  1 
Brev.  167;  In  re  Healey,  53  Vt.  694, 
38  Am.  Eep.  713;  Wilson  Sewing 
Machine  Go.  v.  Wilson,  22  Fed.  803; 
Davis  V.  Sherron,  1  Cranch  C.  C.  2S7, 
7  Fed.  Cas.  No.  3652;  Walpole  v. 
Alexander,  3  Doug.  45,  99  Eng.  Ee- 
print,  530;  Arding  v.  Flower,  8  Tenn. 
Rep.  534,  101  Eng.  Eeprint,  1531; 
Spence  v.  Stuart,  3  East,  89,  103  Eng. 
Eeprint,  530;  Ex  parte  Byne,  1  Ves. 
&  B.  316,  35  Eng.  Eeprint,  123. 


dispute  about  a  halfpenny  worth  of 
apples,  and  the  chimney-sweeper  or 
the  barrow-woman  were  to  think 
proper  to  call  upon  them  for  their 
evidence,  could  they  refuse?  No,  most 
certainly" :  Benthan  Works,  Bowring 
ed.,  IV,  320. 

53  Bac.  Abr.,  tit.  "Privileges,"  4, 
17,  55;  Sell.  Prae.  123;  1  Tidd's  Prac. 
195;  Meekins  v.  Smith,  1  H.  Black. 
636,  126  Eng.  Reprint,  363;  Larned 
>.  Griffin,  12  Fed.  590,  and  many 
cases  there  cited;  Andrew  v.  Iiembeek, 
46  Ohio  St.  38,  15  Am.  St.  Rep.  547, 
18  N.  E.  483.  See  notes  to  May  v. 
Shumway,  77  Am.  Dec.  401-405,  and 
Wilson  v.  Donaldson,  3  L.  E.  A.  266. 
On  the  privilege  of  nonresident  wit- 
ness from  suit,  see  note  to  Mullen  v. 
Sanborn,  25  L.  E.  A.  721. 

54  1  Wharton  on  Evidence,  2d  ed., 
§  389;  1  Greenl.  Ev.,  14th  ed.,  §§  316- 
318.  This  privilege  is  extended  to 
witnesses  as  an  inducement  to  insure 
their  attendance,  thereby  securing  the 
more  perfect  administration  of  jus- 
tice. In  this  regard,  the  court,  in 
Jones  V.  Knauss,  31  N.  J.  Eq.  211, 
says:  "Unless  the  courts  can  give  im- 
munity from  arrest  to  those  who  ap- 
pear before  them  to  testify,  and  free 
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fhe  actual  trial  of  the  cause,  but  wherever  attendance  is  a 
duty,  including  all  proceedings  of  a  judicial  nature.^®  A 
party  or  witness  is  privileged  while  waiting  for  the  trial  of 
a  cause  which  is  adjourned  from  day  to  day  because  of  the 
sickness  of  a  party.^''  There  appears  to  be  little  differ- 
ence whether  the  person  is  attending  qua  witness,  or  is  both 
witness  and  party,  or  is  party  only.  Where  a  resident  of 
a  state,  acting  in  good  faith  in  obedience  to  a  subpoena, 
goes  to  a  county  in  the  state  other  than  that  of  his  residence 
to  give  testimony  in  a  case  there  pending,  he  cannot  be 
lawfully  served  with  civil  process  in  an  action  brought  in 
such  county.^^  In  Kentucky  it  has  been  held  the  privi- 
lege does  not  extend  to  an  officer  of  a  corporation,  nor  to 
a  witness  attending  voluntarily.^®  It  is  the  general  rule 
that  one  who  is  in  good  faith  in  attendance  as  a  party  and 
witness  upon  the  trial  of  a  cause  in  a  county  other  than  that 
of  his  residence    is  privileged  from  the  service  of  civil 


56  Thus,  tiis  privilege  has  been 
reeognized  during  attendance  upon 
banJcruptcy  proceedings  in  their  vari- 
ous stages:  Ex  parte  Burt,  2  Mont.  D. 

6  D.  666;  Ex  parte  Helsby,  1  Dea.  & 
C.  16;  Ex  parte  Donlevy,  7  Ves.  317, 
32  Eng.  Eeprint,  129;  Ex  parte  King, 

7  Ves.  312,  32  E'ng  Reprint  127;  Mat- 
thews V.  Tufts,  87  N.  Y.  56S ;  or  dur- 
ing attendance  before  an  arbitrator: 
Moore  v.  Booth,  3  Ves.  350,  30  Eng. 
Eeprint,  1047;  Spenee  v.  Stuart,  3 
East,  89,  103  Eng.  Reprint,  530;  San- 
ford  V.  Chase,  3  Cow.  (N.  Y.)  381; 
or  on  a  reference  before  a  master: 
Vincent  v.  Watson,  1  Rich.  (S.  C.) 
194;  or  during  attendance  upon 
habeas  corpus  proceeding:  R.  v. 
Blake,  2  Nev.  &  M.  312,  4  Barn.  & 
Ad.  355,  110  Eng.  Eeprint,  489;  or 
the  hearing  of  a  motion  in  the  cause : 
Bromley  v.  Holland,  5  Ves.  2,  31 
Eng.  Eeprint,  441;  or  a  hearing  be- 
fore commissioners  to  examine  claims 
against  estate:  Wood  v.  Neale,  5 
Gray,   538;    or   proceedings   in  insol- 


vency: Eichards  v.  Goodson,  2  Va. 
Cas.  381 ;  or  during  attendance  at  a 
criminal  court,  as  a  prosecutor: 
Montague  v.  Harrison,  3  Com.  B., 
N.  S.,  292,  27  L,.  J.  C.  P.  24,  4  Jur., 
N.  S.,  29 ;  or  during  the  giving  of  a 
deposition  under  the  order  of  the 
court:  United  States  v.  Edme,  9 
Serg.  &  E.  (Pa.)  147;  or  before  a 
master  in  chancery:  Dungan  v.  Mil- 
ler, 37  N.  J.  L.  182 ;  First  Nat.  Bank 
V.  Ames,  39  Minn.  179,  39  N.  W.  308. 

BT  Ellis  V.  Degarmo,  17  E.  I.  715, 
19  L.  R.  A.  560,  24  Atl.  579. 

58  Mayer  v.  Nelson,  54  Neb.  434, 
74  N..  W.  841 ;  Underwood  v.  Posha, 
73  Kan.  408,  9  Ann.  Cas.  833,  85 
Pae.  564,  to  which  is  appended  a 
note  to  which  we  are  indebted  for 
useful  references.  See,  also,  Sebring 
V.  Stryker,  10  Misc.  Rep.  289,  30 
N.  Y.  Supp.  1053;  Frisbie  v.  Young, 
11  Hun  (N.  Y.),  474. 

59  Currie  Fertilizer  Co.  v.  Krish, 
24  Ky.  Law  Eep.  2471,  74  S.  W.  268. 
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process.  It  is  held  that  this  privilege  extends  to  such  per- 
son while  he  is  going  to  court  and  returning  therefrom.*" 
When  the  attendance  is  only  as  a  party,  the  privilege  ex- 
tends while  he  is  going  to  court  and  until  he  has  had  a 
reasonable  time  to  return  to  his  residence.*^  It  has  been 
held  in  the  federal  court  that  the  privilege  does  not  extend 
to  parties  on  state  court  business  where  the  action  in  the 
federal  court  for  an  actionable  wrong  is  in  connection  with 
the  same  matter.®^  The  rule  applies  with  especial  force 
when  the  witness  or  party  is  a  resident  of  another  state, 
and  is  in  necessary  attendance  upon  some  judicial  proceed- 
ing. It  is  held  that  a  nonresident  witness  who  is  not  a 
party  to  the  action  in  which  he  is  to  appear  as  a  witness 
is  exempt  from  the  sei^ice  of  civil  process  while  going  to, 
remaining  at,  and  returning  from  the  court  before  which 
he  is  to  testify  and  the  same  rule  applies  whether  he  is  a 


60  Gregg  V.  Sumner,  21  111.  App. 
110 ;  Mitchell  v.  Huron  Circuit  Judge, 
53  Mich.  541,  19  N.  W.  176 ;  Letherby 
V.  Shaver,  73  Mich.  500,  41  N.  W. 
677;  Palmer  v.  Bowan,  21  Neb.  452, 
59  Am.  Rep.  844,  82  N.  W.  210; 
Hicks  V.  Besuehet,  7  N.  D.  429,  66 
Am.  St.  Kep.  665,  75  N.  W.  793; 
Huddeson  v.  Prizer,  9  Phila.  (Pa.) 
65,  29  Leg.  Int.  (Pa.)  188;  Cameron 
V.  Eoberts,  87  Wis.  291,  41  Am.  St. 
Eep.  43,  58  N.  W.  376.  In  McAnarney 
V.  Caughenaur,  34  Kan.  621,  9  Pae. 
476,  where  the  party  witness  com- 
mitted an  assault  while  in  the  visited 
county,  he  was  amenable  to  civil 
process  thereon.  In  Missouri  there 
appears  to  be  a  limitation  of  the 
privilege  to  where  the  party  witness 
is  on  criminal  subpoena  or  has  been 
fraudulently  forced  or  induced  to 
come  within  the  county  as  by  an 
abuse  of  criminal  process:  Christian 
v.  Williams,  111  Mo.  429,  20  S.  W. 
96.  See,  also,  MacKenzie  v.  Mao- 
Kenzie,  238  111.  616,  87  N.  E.  848,  as 


to  necessity  of  making  appear  to  the 
court  the  circumstances  under  which 
privilege  is  claimed. 

61  Parker  v.  Hotchkiss,  1  Wall.  Jr. 
269,  Fed.  Cas.  No.  10,739;  Bolz  v. 
Crone,  64  Kan.  570,  67  Pac.  IIOS; 
People  V.  Inman,  74  Hun  (N.  Y.), 
130,  26  N.  Y.  Supp.  329;  Andrews 
V.  Lembeck,  46  Ohio  St.  38,  15  Am. 
St.  Rep.  547,  18  N.  E.  483;  Hayes 
V.  Shields,  2  Yeates  (Pa.),  222;  Miles. 
V.  McCuUough,  1  Binn.  (Pa.)  77. 
See,  also,  Powers  v.  Arkadelphia  Lum- 
ber Co.,  61  Ark.  504,  54  Am.  St.  Eep. 
276,  33  S.  W.  842  (privileged  while 
taking  depositions  in  visited  county)  ; 
Cassem  v.  Galvin,  158  111.  30,  41  N. 
E.  1087  (not  privileged  for  that  pur- 
pose). 

62  Iron  Dyke  Copper  Min.  Co.  v. 
Iron  Dike  E.  Co.,  132  Fed.  208.  See, 
also,  Mullen  v.  Sanborn,  79  Md.  364, 
47  Am.  St.  Eep.  421,  25  L.  E.  A.  721, 
29  Atl.  522  (maliciously  causing  au 
a.ttachment) . 
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party- witness  or  merely  a  party.^'  That  suitors  as  well  as 
witnesses  should  feel  free  at  all  times  to  attend  judicial 
proceedings  outside  their  own  jurisdiction,  which  neces- 
sarily require  their  presence,  without  being  held  to  answer 
in  some  other  outside  jurisdiction  an  adverse  judicial  pro- 
ceeding against  them,  is  a  rule  of  public  policy  that  has 
been  almost  universally  recognized  wherever  the  common 
law  is  administered.®*  In  the  federal  courts  it  has  been 
held  that  the  general  rule  of  the  exemption  of  a  witness 


63  Chittenden  v.  Garter,  82  Conn. 
585,  18  Ann.  Cas.  125,  74  Atl.  884; 
In  re  Dickenson,  3  Harr.  (Bel.)  517; 
Henegar  v.  Spangler,  29  Ga.  217; 
Fidelity  &  Casualty  Co.  v.  Everett, 
97  Ga.  787,  25  S.  E.  734;  Gregg  v. 
Sumner,  21  Dl.  App.  110;  Bok  v. 
Crone,  64  Kan.  570,  67  Pao.  1108; 
Bolgiano  v.  Gilbert  Lock  Co.,  73  Md. 
132,  25  Am.  St.  Kep.  582,  20  Atl. 
788;  Thompson's  Case,  122  Mass.  428, 
23  Am.  Bep.  370;  Mitchell  v.  Huron 
Circuit  Judge,  53  Mich.  541,  19  N. 
W.  176;  Weale  v.  Clinton  Circuit 
Judge,  158  Mich.  563,  123  N.  W.  31; 
Sherman  v.  Gundlach,  37  Minn.  118, 
33  N.  W.  549;  Palmer  v.  Bowan,  21 
Neb.  452,  59  Am.  Bep.  844,  32  N.  W. 
210;  Martin  v.  Whitney,  74  N.  H. 
505,  69  Atl.  888;  Biehardson  v. 
Smith,  74  N.  J.  L.  Ill,  65  Atl.  162; 
Dungan  v.  Miller,  37  N.  J.  L.  182; 
Netograph  Mfg.  Co.  v.  Scrugham,  197 
N.  y.  377,  134  Am.  St.  Bep.  886,  27 
L.  B.  A.,  N.  S.,  333,  90  N.  E.  962; 
rinucane  v.  Warner,  194  N.  Y.  160, 
86  N.  E.  1118 ;  Goldsmith  t.  Haskell, 
120  App.  Div.  403,  105  N.  Y.  Supp. 
327;  Matthews  v.  Tufta,  87  N.  Y. 
568;  Ballinger  v.  Elliott,  72  N.  C. 
596;  Barber  v.  Knowlea,  77  Ohio  St. 
81,  11  Ann.  Cas.  1144,  14  L.  E.  A., 
N.  S.,  663,  82  N.  E.  1065;  Compton 
V.  Wilder,  40  Ohio  St.  130;  Water- 
man V.  Merritt,  7  E.  I.  345;  Breon 
V.  Miller  Lumber  Co.,  83  S.  C.  221, 


137  Am.  St.  Eep.  803,  24  L.  E.  A., 
N.  S.,  276,  65  S.  E.  214;  Malloy  v. 
Brewer,  7  S.  D.  587,  58  Am.  St.  Eep. 
856,  64  N.  W.  1120;  Sewanee  Coal 
etc.  Co.  V.  Williams  &  Co.,  120  Tenn. 
339,  107  S.  W.  968;  In  re  Healey,  53 
Vt.  694,  38  Am.  Eep.  713 ;  Moletor  v. 
Sinnen,  76  Wis.  308,  120  Am.  St. 
Bep.  71,  7  L.  B.  A.  817,  44  N.  W. 
1099;  United  States  v.  Zavelo,  177 
Fed.  536;  Juneau  Bank  v.  MoSpedau, 
5  Biss.  64,  Fed.  Cas.  No.  7582; 
Plimpton  V.  Wiuslow,  20  Blatehf.  82, 
9  Fed.  365;  Kinne  v.  Lant,  68  Fed. 
436.  See  note  to  Mullen  v.  Sanborn, 
25  L.  B.  A.  731-738.  True  even 
though  he  resides  in  the  other  state 
for  the  express  purpose  of  avoiding 
service  of  process:  Cake  v.  Haight, 
30  Misc.  Eep.  386,  63  N.  Y.  Supp. 
1043.  But  the  rule  does  not  protect 
a  witness  while  traveling  through  an 
intermediate  state  to  attend  the  trial: 
Holyoke  &  S.  Hadley  Falls  Ice  Co. 
V.  Ambden,  55  Fed.  593,  21  L.  B.  A. 
319.  '  Protection  denied:  Mullen  t. 
Sanborn,  79  Md.  364,  47  Am.  St.  Eep. 
421,  25  L.  E.  A.  721,  29  Atl.  522. 

64  Minnich  v.  Packard,  42  Ind. 
App.  371,  85  N.  E.  787.  See,  also, 
Andrews  v.  Lembeck,  46  Ohio  St.  38, 
15  Am.  St.  Bep.  547,  18  N.  E'.  483; 
Murray  v.  Wilcox,  122  Iowa,  188,  101 
Am.  St.  Bep.  263,  64  L.  E.  A.  534, 
97  N.  W.  1087.  In  Finucane  v.  War- 
ner,   supra,    the   person    seeking    the 
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from  service  of  process  while  in  a  foreign  jurisdiction  for 
the  purpose  of  testifying  in  a  civil  action  would  be  recog- 
nized in  federal  jurisdictions  in  the  absence  of  an  un- 
equivocal construction  by  the  supreme  court  of  the  state 
abrogating  or  modifying  the  rule."^  And  that  the  rule  is 
as  applicable  to  a  party  in  a  criminal  case,  who  appears  in 
the  foreign  state  in  pursuance  of  the  stipulations  of  his 
bond  as  to  one  in  a  civil  action."^  "We  cannot  resist  the 
conclusion  that  the  demands  of  public  policy  which  require 
the  invalidation  of  a  service  of  process  where  the  case  is 
a  civil  one  are  not  stronger  nor  more  logical  or  philo- 
sophical than  where  attendance  upon  the  court  is  in  a  crimi- 
nal case.  We  confess  to  the  conviction  that  the  general 
principle  upon  which  both  classes  of  cases  must  turn  is  as 
applicable  to  the  case  of  a  person  who  is  attending  a  crimi- 
nal trial  as  to  the  case  of  a  person  who  is  attending  the 
trial  of  a  civil  action. "*''  In  some  cases  it  has  been  inti- 
mated that  the  rule  will  be  more  liberally  applied  in  the 
case  of  nonresident  witnesses  or  suitors,  and  that  in  their 
case  the  immunity  from  the  service  of  civil  process  is 
absolute.** 

privilege  did  not  mate  it  appear  satis-  Eep.  289,  30  N.  Y.  Supp.  1053.     See, 

factorily  that  he  was  in  the  visited  also.   Hare    v.    Hyde,    16    Ad.    &   E., 

state  on  court  business  only.  N.  S.,  304,  71  Eng.  Com.  L.  373,  117 

65  Skinner  ete.  Co.  v.  Waite,  155  Eng.  Eeprint,  930;  Moore  v.  Green, 
Fed.  828.  73  N.  C.  394,  21  Am.  Eep.  470.     On 

66  Kaufman  v.  Garner,  173  Fed.  the  right  of  nonresident  to  exemption 
550.  In  bis  opinion,  Evans,  D.  J.,  re-  from  service  of  process  while  within 
ferred  to  the  opinion  of  Chief  Justice  a  jurisdiction  pursuant  to  condition 
Eedfleld,  in  Scott  v.  Curtis,  27  Vt.  of  bail  bond,  see  note  to  Netograph 
762,  as  being  opposed  to  extending  Mfg.  Co.  v.  Scrugham,  27  L.  E.  A. 
the   privilege    to    such   persons.     The  N.  S.,  333. 

Vermont  view  finds  support  in  New  67  Kaufman  v.  Garner,  supra. 

York     in     Netograph     Mfg.     Co.     v.  68  lu    re    Healey,    53  'vt.    694,    38 

Scrugham,   supra,   where   Werner,   J.,  Am.   Eep.    713;    Person   v.    Grier',   66 

expresses   the   opinion   that   those   in  N.   Y.   124,  23  Am.  Eep.   35-   Norris 

custodia     legis     are     not     privileged.  v.    Beach,    2    Johns.     (N.    y'.)     294- 

There  appears,  however,  to  be  a  con-  Hopkins  v.  Cobum,  1  Wend.  (N.  Y  )' 

flict    in    the    New    York    cases.     See  292 ;   Bridges   v.  Sheldon,  7  Fed    17 

Frisbie  V.  Young,   11   Hun    (N.  Y.),  18   Blatchf.   295;    Wilson    v.   Donald- 

474,  and  Sebright  v.  Stryker,  10  Misc.  son,   117  Ind.  356,  10   Am.   St    Eep 
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§  806  (806).    Same — Extent  and  nature  of  the  privilege. 

The  common  law  having  created  the  privilege  of  immunity 
from  process,  it  immediately  became  necessary  to  define  its 
extent.  Trials  might  be  protracted  and  the  same  road  for 
return  might  not  be  chosen  as  for  attending  the  court. 
Here,  as  ever,  common  sense  or  common  law  allowed  al- 
ways time  or  deviation  in  reason ;  and  hence  the  immunity 
extends  to  parties  and  witnesses  during  their  necessary 
attendance  upon  the  judicial  proceedings,  and  for  a  rea- 
sonable time  thereafter,  until  they  can  return  home.^^  This 
privilege  is  said  to  extend  to  exery  case  where  attendance 
is  a  duty  in  conducting  any  proceeding  of  a  judicial 
nature. ''''     Summary  proceedings  for  dispossession,  taken 


48,  3  L.  E.  A'.  266,  20  N.  B.  250. 
This  p-otection  extends  to  an  attor- 
ney coming  from  another  state  on  his 
client's  business  pending  in  court: 
Central  Trust  Co.  v.  Mil.  St.  By.  Co., 
74  Fed.  442.  See  note  on  "Exemp- 
tion from  Service  With  Civil  Process 
of  Nonresident  Within  State  for 
Purpose  of  Appearing  as  Witness  or 
Party  in  Civil  or  Criminal  Proceed- 
ing," to  Martin  v.  Bacon,  6  Ann.  Gas. 
337;  Chittenden  v.  Carter,  18  Ann. 
Gas.  127. 

69  Martin  v.  Bacon,  76  Ark.  158, 
113  Am.  St.  Eep.  81,  6  Ann.  Cas.  336, 
88  S.  W.  863;  Thornton  v.  American 
Writing  Mach.  Co.,  83  Ga.  288,  20 
Am.  St.  Eep.  320,  9  S.  E.  679;  Gregg 
V.  Sumner,  21  111.  App.  110;  Wilson 
y.  Donaldson,  117  Ind.  356,  10  Am. 
St.  Eep.  48,  3  L.  E.  A.  266,  20  N.  E. 
250;  McNeil's  Case,  3  Mass.  288; 
Christian  v.  Williams,  35  Mo.  App. 
297;  Linton  v.  Cooper,  54  Neb.  438, 
69  Am.  St.  Eep.  727,  74  N.  W.  842; 
Dungan  v.  Miller,  37  N.  J.  L.  183; 
Cake  v.  Haight,  30  Misc.  Eep.  (N.  Y.) 
386,  63  N.  Y.  Supp.  1043;  Ham- 
merskold  v.  Eose,  7  Jones  (52  N.  C), 
629;  Cooper  v.  Wyman,  122  N.  C. 
784,  65  Am.  St.  Eep.  731,  29  S.  E. 


947 ;  Hicks  v.  Besuehet,  7  N.  D.  429, 
66  Am.  St.  Eep.  665,  75  N.  W.  793; 
Barber  v.  Knowles,.  77  Ohio  St.  81, 
11  Ann,  Gas.  1144,  14  L.  E.  A.,  N.  S., 
663,  82  N.  B.'  1065;  Huddeson  v. 
Prizer,  9  Phila.  (Pa.)  65,  29  Leg. 
Int.  (Pa.)  188;  Fisk  v.  Westover,  4 
S.  D.  233,  46  Am.  St.  Eep.  780,  55 
N.  W.  961;  In  re  Healey,  53  Vt,  694, 
38  Am.  Eep.  713;  Eichards  v.  Good- 
son,  2  Va.  Cas.  381;  Cameron  v. 
Roberts,  87  Wis.  291,  41  Am.  St.  Eep. 
43,  58  N.  W.  376;  Nichols  v.  Hor- 
ton,  14  Fed.  327,  4  McCrary  (U.  8.), 
567;  8  Bac.  Abr.  168,  tit.  "Privi- 
lege"; 17  Vin.  Abr.  510,  tit.  "Privi- 
lege"; Spence  v.  Stuart,  3  East,  89, 
103  Eng.  Eeprint,  530. 

70  1  Greenl.  Ev.,  §  317.  Thus,  wit- 
uesses  or  parties  have  been  held  ex- 
empt from  such  arrest  vfhile  coming 
voluntarily  to  attend  court:  Solomon 
V.  Underbill,  1  Camp.  229;  in  pursu- 
ance of  a  subpoena:  Dickenson's  Case, 
3  Harr.  (Del.)  517;  while  attending 
a  police  court  as  a  prosecutor;  Mon- 
tague v.  Harrison,  3  Com.  B.,  N.  S., 
292,  27  L.  J.  C.  P.  24,  4  Jur.  N.  S. 
29;  a  reference  before  a  master  in 
vacation:  Vincent  v.  Watson,  1  Eieh. 
(S.   C.)    197;   Huddeson  v.   Prizer,  9 
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under  the  landlord  and  tenant  act,  are  judicial  proceed- 
ings within  the  rule  that  exempts  nonresident  parties  and 
witnesses,  while  in  attendance  upon  judicial  proceedings, 
from  service  of  civil  process  issuing  out  of  the  courts  of 
the  visited  state.''*  It  is  held,  however,  that  the  manager 
of  a  foreign  corporation  present  at  a  judicial  sale  under 
an  order  of  a  federal  court  is  not  entitled  to  claim  the 
privilege,  it  not  being  such  a  judicial  proceeding  as  would 
exempt  a  party  interested.''^  Such  privilege  should  be 
allowed  with  a  reasonable  latitude,  and  in  order  to  have 
the  benefit  thereof,  it  is  not  necessary  that  a  party  going 
to  or  returning  from  court  should  take  the  most  direct 
route.  Reasonable  deviations  or  delays  are  allowable,  pro- 
vided they  do  not  arise  in  carrying  out  a  purpose  entirely 
distinct  from  the  purpose  of  going  to,  attending  at,  or  re- 
turning from  court.  This  is  a  matter  for  the  determina- 
tion of  the  court  under  all  the  circumstances.^*     In  a  well- 


Phila.  65;  or  the  execution  of  a  writ 
of  inquiry:  Walters  v.  Eeese,  7  Moo. 
34;  attending  the  registrar's  office 
with  his  solicitor  to  settle  the  terms 
of  a  decree:  Newton  v.  Askew,  6 
Hare,  319,  67  Bng.  Eepvint,  1188;  or 
before  an  arbitrator  under  a  rule  of 
court:  Spence  v.  Stuart,  3  East,  89, 
103  Eng.  Reprint,  530;  Moore  t. 
Both,  3  Ves.  350,  30  Eng.  Reprint, 
1047;  or  to  give  a  deposition  under  a 
rule  of  court:  United  States  v.  Edme, 
9  Serg.  &  R.  (Pa.)  147;  attending 
before  commissioners  of  bankruptcy 
as  a  party  or  witness:  Arding  v. 
Flower,  8  Term  Rep.  534,  101  Eng. 
Reprint,  1531;  Kimball's  Case,  2 
Ben.  38,  Fed.  Cas.  No.  7767;  Mat- 
thews V.  Tufts,  87  N.  Y.  568;  where 
a  defendant  attends  on  the  hearing 
of  a  motion  against  him:  Bromley  v. 
Holland,  5  Ves.  2,  31  Eng.  Reprint, 
441;  attending  before  a  master  on  a 
warrant  to  produce  papers:  Franklyn 
V.  Colquhoun,  1  Madd.  580,  56  Eng. 


Reprint,  213;  attending  before  a  land 
commission:  Page  v.  Randall,  6  Cal. 
32.  The  privilege  has  even  been  held 
to  attach  in  the  case  of  a  common 
councilman  who  is  summoned  by  the 
mayor  of  the  corporation  to  attend 
the  council:  Nixon  v.  Burt,  7  Taunt. 
682,  129  Eng.  Reprint,  271;  or  to  a 
witness  attending  before  a  committee 
of  Congress:  Wilder  v.  Welsh,  1 
McArth.  (D.  C.)  566. 

71  Richardson  v.  Smith,  74  N.  J.  L. 
Ill,  65  Atl.  162;  N.  J.  Gen.  Stats., 
p.  1919,  §  16. 

72  Greenleaf  v.  People's  Bank,  133 
N.  C.  292,  98  Am.  St.  Rep.  709,  63 
L.  R.  A.  499,  45  S.  E.  638. 

73  The  following  are  eases  where 
the  privilecic  was  waived  by  delay  or 
doviatiou:  Chaffee  v.  Jones,  19  Pick. 
(Mass.)  260  (where  he  went  off  the 
direct  route  on  his  return  home  to 
attend  his  son's  funeral)  ;  Clark  v. 
Grant,  2  Wend.  (N.  Y.)  257  (a  de- 
lay of  two  days,  after  submission,  to 
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known  English  case  the  party  had  left  the  court  in  the 
evening  and  had  gone  directly  to  his  office,  where  he  took 
refreshments  and  sorted  his  papers.  After  remaining  at 
his  office  for  from  one  to  two  hours  he  left  for  his  home, 
but  went  into  a  tailor 's  shop,  where  an  officer  arrested  him. 
Denman,  C.  J.,  said:  "The  doctrine  of  deviation  might  be- 
come very  alarming  if  carried  to  such  an  extent  that  when- 
ever the  officer  saw  the  party  going  one  yard  out  of  his 

way  home  he  might  immediately  arrest  him A  party 

on  his  return  from  a  court  of  justice  ought  substantially 
to  receive  its  protection,  and  to  have  the  benefit  of  its 
dignity  and  quiet,  till  he  reaches  his  home.  The  case  just 
cited  is  stronger  than  this.''*  There  the  party  was  dining 
with  his  attorney  and  witnesses  when  the  officer  took  him ; 
and  yet  he  was  held  to  be  protected."''^     "It  is  the  policy 


learn  result  of  suit) ;  Siiults  v.  An- 
drews, 54  How.  Pr.  (N.  Y.)  380  (de- 
lay of  two  weeks  to  attend  to  busi- 
ness) ;  Strong  v.  Dickenson,  1  Mees. 
&  W.  488,  2  Gale,  83,  1  Tyr.  &  G. 
683  (stopping  at  a  coffee-house  on 
business,  two  hours  after  court  ad- 
journed). The  following  cases  hold 
that  the  privilege  was  ru>t  waived: 
Salhinger  v.  Adler,  2  Bob.  (N.  Y.) 
704  (where  he  simply  stopped  to 
speak  to  the  opposite  counsel) ; 
Selby  V.  Hills,  1  M.  &  S.  253,  8 
Bing.  166,  131  Eng.  Eeprint,  364 
(where  he  did  not  return  home  for 
two  hours  after  case  closed)  ;  Pitt  v. 
Coombes,  5  Barn.  &  Ad.  1078,  110 
Eng.  Eeprint,  1091  (where  he  did 
not  return  home  directly) ;  Lightfoot 
V.  Cameron,  2  W.  Black.  1113,  96  Eng. 
Reprint,  658  (where  he  stopped  to 
dine  in  evening,  the  case  being  fin- 
ished early  in  the  day)  ;  Rickett  v. 
Gurney,  1  Chit.  682,  7  Price,  699; 
Sidgier  v.  Birch,  9  Ves.  Jr.  69,  32 
Eng.  Beprint,  527;  Ex  parte  Clarke, 
2  Dea.  &.  Ch.  99;  Jacobsou  v.  Wayne 
Circuit  Judge,  76  Mich.  234,  42  N.  W. 


1110  (where  he  stopped  to  consult 
counsel  whom  he  did  not  find  for  two 
days  after  the  trial  ended,  and  where 
the  summons  was  in  an  action  for 
tort,  when  he  had  been  discharged  in 
a  criminal  suit).  Three  weeks  was 
not  considered  to  be  a  sufficient  length 
of  time  in  applying  to  set  aside  the 
process  to  constitute  a  waiver:  Mor- 
row V.  Dudley,  144  Fed.  441.  See 
note  on  duration  of  privilege  from 
service  of  process  of  party  to  action 
attending  court:  Barber  v.  Knowles, 
11  Ann.  Cas.  1146.  On  the  privilege 
of  suitor  or  witness  from  service  of 
process  as  affected  by  route  taken  or 
time  consumed,  see  note  to  Barber  v. 
Knowles,  14  L.  R.  A.,  N.  S.,  663. 

T4  Lightfoot  V.  Cameron,  2  W. 
Black.  1113,  96  Eng.  Reprint,  658. 

75  Pitt  V.  Coombs,  5  Barn.  &  Ad. 
1078,  110  Eng.  Reprint,  1091,  27 
Eng.  Com.  L.  270.  Littledale,  J.,  in 
the  same  case  said:  "There  is  a  ease 
where  a  woman  was  a  witness  on  a 
trial  at  Winchester,  which  ended  at 
4  in  the  afternoon  of  Friday;  she 
stayed  there  till  Saturday,  and  at  7 
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of  the  law  to  protect  suitors  and  witnesses  from  arrest 
upon  civil  process  while  coming  to  and  attending  the  court 
and  while  returning  home.  Upon  principle  as  well  as  upon 
authority  their  immunity  from  the  service  of  process  for 
the  commencement  of  civil  actions  against  them  is  absolute 
eundo,  morando,  et  redeundo."''^  Since  the  courts  would 
often  be  embarrassed  if  suitors  or  witnesses,  while  attend- 
ing judicial  proceedings,  might  be  molested  with  process, 
the  privilege  has  sometimes  been  called  the  privilege  of 
the  court,  and  not  that  of  the  individual.'''^  It  is  clear  that 
one  who  violates  the  privilege  by  serving  civil  process  upon 
a  party  or  witness  in  the  actual  or  constructive  presence 
of  the  court  is  liable  to  punishment  for  contempt  of  court.''* 
On  application,  the  process  may  he  set  aside  and  the  per- 

76  Person  v.  Grier,  66  N.  Y.  124,  23 
Am.  Bep.  35.  See  to  same  effect, 
Nichols  V.  Horton,  14  Fed.  327,  4  Mc- 
Crary,  567. 

77  Cameron  v.  Lightfoot,  2  W. 
Black.  1190,  96  Eng.  Beprint,  658. 
But  it  is  held  that  the  individual  may 
waive  the  privilege,  for  example,  by 
giving  bail:  Stewart  v.  Howard,  15 
Barb.  (N.  Y.)  26;  Tipton  v.  Harris, 
Peek  (Tenn.),  414;  by  confessing 
judgment:  Geyer's  Lessee  v.  Irwin,  4 
Call.  (Pa.)  107,  1  L.  Ed.  762;  by 
pleading  in  bar  before  demanding  the 
privilege:  Eandall  v.  Crandall,  6  HiU 
(N.  Y.),  342.  In  Washburn  v. 
Phelps,  24  Vt.  506,  however,  giving 
bail  is  held  not  to  be  a  waiver  of  the 
privilege. 

78  Cole  V.  Hawkins,  Andrews,  273, 
95  Eng.  Eeprint,  396,  2  Strange, 
1094,  93  Eng.  Reprint,  1054;  ChiMor- 
son  V.  Barrett,  11  East,  439,  103  Eng. 
Reprint,  1073;  Blight  v.  Fisher,  1 
Pet.  0.  C.  41,  Fed.  Gas.  No.  1542; 
Miles  V.  McCullough,  1  Binn.  (Pa.) 
77;  In  re  Healey,  53  Vt.  694,  38  Am. 
Rep.  713;  State  v.  Buck,  62  N.  H. 
670.     An  improper  attempt   to  deter 


in  the  evening  was  arrested  as  she  was 
going  home  to  Portsmouth;  and  this 
court  held  that  she  ought  to  be  dis- 
charged." Williams  v.  Webb,  5  Scott, 
N.  R.  898,  12  L.  J.  G.  P.  89,  is  also 
very  suggestive.  The  defendant  left 
his  residence  to  go  to  his  office  to  get 
some  papers,  which  he  believed  to  be 
necessary  in  the  argument  of  a  mo- 
tion in  court,  intending  to  pursue  his 
way  from  his  ofSce  to  the  court.  On 
the  way  to  his  office  he  was  arrested. 
Tindal,  C.  J.,  said:  "There  is  no  pre- 
tense for  saying  that  this  person  had 
not  a  right  to  go  to  his  office  for  his 
papers.  The  only  question  is  whether 
or  not  he  was  going  out  of  the  way. 
Upon  those  affidavits  I  do  not  collect 
that  there  was  any  real  deviation." 
Pitt  V.  Coombs,  supra,  was  cited,  and 
Lord  Chief  Justice  Tindal  ramarked 
that  he  could  not  see  any  substantial 
distinction  between  that  case  and  the 
one  then  before  the  court ;  and  all  the 
other  judges  concurred.  See,  also, 
Selby  V.  Hills,  1  Moo.  &  Se.  253,  8 
Bing.  166,  131  Eng.  Reprint,  364; 
Eickett  V.  Gurney,  7  Price,  699,  1 
Chit.  682. 
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son  arrested  may  be  discharged  when  the  proper  objection 
is  made  to  the  jurisdiction  of  the  courtJ^  In  the  English 
cases,  the  privilege  seems  to  have  been  limited  to  cases  of 
arrest;^"  and  in  this  country,  the  rule  has  sometimes  been 
declared  that  the  immunity  does  not  apply  when  the  process 
is  a  summons  merely.^^  But  in  other  courts,  the  contrary 
view  has  prevailed.  It  is  the  policy  of  the  law  to  protect 
suitors  and  witnesses  from  service  of  process  in  civil 
actions,  whether  the  process  be  such  as  required  their 
arrest,  or  be  merely  in  the  nature  of  a  summons.  Service 
in  such  cases  will  be  set  aside,  as  well  upon  general  prin- 
ciples as  upon  positive  law,  if  there  be  such.^^  While  the 
privilege  does  not  furnish  immunity  from  arrest  on  crimi- 


a  witness  from  testifying  is  contempt 
of  court:  Savin's  Case,  131  TJ.  S.  267, 
33  L.  Ed.  150,  9  Sup.  Ct.  Kep.  699. 
See  note  to  In  re  Healey,  38  Am.  Bep. 
717. 

T9  Smith  T.  Jones,  76  Me.  139,  49 
Am.  Eep.  599;  Thompson's  Case,  122 
Mass.  428,  23  Am.  Eep.  370;  Chris- 
tian V.  Williams,  111  Mo.  429,  20 
8.  W.  96;  Norris  y.  Beaeh,  2  Johns. 
(N.  Y.)  294;  Person  v.  Grier,  66  N. 
Y.  124,  23  Am.  Eep.  35;  United 
States  V.  Bdme,  9  Serg.  &  E.  (Pa.) 
147;  Moletor  v.  Sinnen,  76  Wis.  308, 
20  Ajn.  St.  Eep.  71,  44  N.  W.  1099; 
Cameron  v.  Eoberts,  87  Wis.  291,  41 
Am.  St.  Kep.  43,  58  N.  W.  376.  See 
note  to  Steele  v.  Bates,  16  Am.  Deo. 
723,  where  the  rule  is  discussed  in 
those  eases  where  a  party  is  decoyed 
into  the  jurisdiction.  It  now  seems 
to  be  settled  that  no  action  lies  for 
the  arrest  on  civil  process  of  a  wit- 
ness returning  home  from  court  and 
privileged  from  arrest:  Smith  v. 
Jones,  supra.  In  some  states  such  ac- 
tion is  given  by  statute,  and  this  ac- 
counts for  intimations  in  some  cases 
that  damages  are  recoverable:  Snel- 
ling  v.  Watrous,  2  Paige  (N.  Y.), 
314. 


80  Meekins  v.  Smith,  1  H.  Black; 
636,  126  Eng.  Eeprint,  363;  Arding 
V.  Flower,  8  Term  Eep.  534,  101  Eng. 
Eeprint,  1531 ;  Spence  v.  Stuart,  3 
East,  89,  103  Eng.  Eeprint,  530; 
Sidgier  v.  Birch,  9  Ves.  69,  32  Eng. 
Eeprint,  527;  Ex  parte  Jackson,  15 
Ves.  117,  33  Eng.  Eeprint,  699. 

81  Greer  v.  Young,  120  111.  184,  11 
N.  E.  167. 

82  Wilson  V.  Donaldson,  117  Ind. 
356,  10  Am.  St.  Eep.  48,  3  L.  E.  A. 
266,  20  N.  E.  250;  Christian  v.  Will- 
iams, 111  Mo.  429,  20  S.  W.  96; 
Norris  v.  Beach,  2  Johns.  (N.  Y.) 
294;  Person  v.  Grier,  66  N.  Y.  124, 
23  Am.  Eep.  35;  Moletor  v.  SinneUj 
76  Wis.  308,  20  Am.  St.  Eep.  71,  7 
L.  R.  A.  817,  44  N.  W.  1099;  An- 
drews v.  Lembeck,  46  Ohio  St.  38, 
15  Am.  St.  Eep.  547,  18  N.  E.  483; 
First  National  Bank  v.  Ames,  39 
Minn.  179,  39  N.  W.  308;  Bolgiano 
v.  Gilbert  Lock  Co.,  73  Md..l32,  25 
Am.  St.  Eep.  582,  20  Atl.  788; 
Cameron  v.  Roberts,  87  Wis.  291,  41 
Am.  St.  Eep.  43,  58  N.  W.  376; 
Atchison  v.  Morris,  11  Fed.  582,  11 
Biss.  191. 
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process,^^  it  has  'been  held  to  extend  to  a  case  where  a 
defendant  was  brought  from  a  neighboring  state  on  a  requi- 
sition, and  found  not  guilty  or  discharged,  but  immediately 
arrested  on  a  civil  process,**  or  where  he  comes  into  the 
state  simply  to  answer  a  criminal  charge.®^  Service  can- 
not be  made  upon  a  foreign  corporation  by  serving  an  offi- 
cer of  the  corporation  who  is  in  the  jurisdiction,  but  privi- 
leged because  he  has  been  called  there  as  a  witness.*^  The 
old  writ  of  protection  is  almost  obsolete,  for,  while  such 
writ  operates  as  convenient  and  authentic  notice  to  those 
about  to  yiolate  the  privilege,  it  is  not  necessary  in  order 
to  enable  one  to  claim  the  privilege,  nor  does  it  enlarge 
the  privilege.  ^'^  In  some  of  the  states  there  are  statutory 
provisions  for  the  protection  of  the  witness.  Thus  in  Cali- 
fornia every  person  who  has  been  served  in  good  faith 
with  a  subpoena  is  exonerated  from  civil  arrest  when 
attending,  going  to  or  returning  from  court  thereon.  The 
person  making  a  willful  arrest  is  not  only  liable  for  con- 
tempt but  also  to  an  action  for  damages.  The  officer  is  not 
liable  if  unaware  of  the  facts  constituting  the  exoneration, 
but  is  liable  for  any  subsequent  detention  after  the  party 
arrested  makes  an  affidavit  of  the  facts  and  that  he  has  not 
procured  the  service  of  the  subpoena  upon  him  to  avoid  the 
arrest.     The  affidavit  may  be  taken  by  the  officer.     The 

83  Williams  v.  Baeon,  10  Wend.  Stem,  63  Fed.  676;  Fidelity  Casualty 
(Mass.)  636;  Moore  v.  Green,  73  N.  Co.  v.  EVerett,  97  Ga.  787,  25  S.  E. 
C.  394,  21  Am.  Eep.  470;  Seott  v.  734.  See  §805,  ante.  On  the  right 
Curtis,  27  Vt.  762;  Lucas  v.  Albee,  to  serve  process  in  an  action  against 
1  Denio  (N.  Y.),  666;  Hare  v.  Hyde,  corporation  upon  nonresident  officer 
16  Q.  B.  394,  117  Eug.  Reprint,  930;  who  is  within  state  as  a  party  or  wit- 
Reg.  V.  Douglas,  3  Q.  B.  825,  114  Eng.  ness,  see  note  to  Godette  v.  Gaskill, 
Reprint,  725,  7  Jur.  39.  24  L.  R.  A.,  N.  S.,  267. 

84  Moletor  v.  Sinnen,  76  Wis.  308,  s7  Ex  parte  McNeil,  6  Mass.  245- 
20  Am.  -St.  Rep..  71,  7  L.  R.  A.  817,  Miles  v.   McCullough,   1   Binn     (Pa 
44  N.  W.  1099,  and  cases  cited.     Or  77.    Ex   parte   Hall,    1    Tyler'  (Vt  ) 
from  neighboring  county:   Palmer  v.  274;    Steiger    v.    Bonn,    4    Fed     17 • 
Rowan,    21    Neb.    452,   59    Am.    Rep.  Union  Sugar  Refinery  y.  Mathies.on' 

sl:T\'\Zr\'    ^-    ^-       Blight  ..  Fisher,  Fed.' Cas.  No    1542 
Bupp.  241.     See  §805,  ante.  p  x    n    n   41 

88  American  Wooden  Ware  Co.  v. 
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court  or  a  judge  has  the  power  to  discharge  the  witness 
from  arrest  made  contrary  to  the  provisions  of  the  stat- 
ute.*^ While  in  actual  attendance  at  court  on  their  clients' 
business,  attorneys  and  their  clerks  are  also  privileged. 
"Also  clerks,  attorneys,  and  all  other  persons  attending 
the  courts  of  justice  (for  attorneys,  being  officers  of  the 
courts,  are  always  supposed  to  be  there  attending)  are 
not  liable  to  be  arrested  by  the  ordinary  process  of  the 
court,  but  must  be  sued  by  bill  (called  usually  a  'bill  of 
privilege'),  as  being  presumably  present  in  court. "^^ 

§  807  (807).  Exclusion  of  witnesses  from  courtroom. — 
Before  discussing  the  general  rules  which  govern  the  ex- 
amination of  witnesses,  it  is  proper  to  call  attention  to  the 
familiar  rule  that  the  court  may,  in  the  exercise  of  its  dis- 
cretion, direct  the  exclusion  of  witnesses  from  the  court- 
room while  the  testimony  of  other  witnesses  is  being  given. 
This  is  called  putting  or  placing  the  witnesses  under  the 
rule,  and  is  a  practice  which  has  prevailed  in  the  British 
parliament  and  in  the  courts  of  England  and  Scotland  from 
an  early  day.®"  There  is  a  much  used  illustration  of  the 
value  of  the  rule  in  the  story  of  Daniel's  judgment  in 
Susanna's  case."^  In  some  states  the  witnesses  are  ordered 
to  withdraw  from  the  courtroom  to  remain  until  called,  or 

88  Cal.  Code  Civ.  Proc,  §§  2067-  at  length  in  Greenleaf  v.  People's 
2070.  Bank,  supra. 

89  3  Bl.  Com.  289.  There  is  a  di-  9"  Eyan  v.  Couch,  66  Ala.  244; 
vergenee  of  opinion  as  to  whether  at-  Tayl.  Ev.,  10th  ed ,  §  1042. 
torneys  are  privileged  from  service  of  91  Apocrypha,  History  of  Susanna, 
a  summons  upon  them.  Greenleaf  v.  verse  52.  As  a  precedent  the  story  is 
People's  Bank,  133  N.  C.  292,  98  of  interest.  Beyond  that,  however,  it 
Am.  St.  Rep.  709,  63  L.  R.  A.  499,  is  not  safe  to  go.  It  did  not  follow 
45  S.  E.  638,  opposes  it.  In  Hoffman  at  all  that  because  the  two  witnesses 
V.  Bay  Circuit  Judge,  113  Mich.  109,  differed  as  to  the  tree  under  which 
67  Am.  St.  Rep.  458,  38  L.  R.  A.  663,  they  said  they  saw  the  offense  com- 
71  N.  W.  480,  the  privilege  is  upheld.  mitted,  that  it  was  not  committed. 
In  Central  Trust  Co.  v.  Milwaukee  St,.  They  may  have  been  ignorant  of  the 
R.  Co.,  74  Fed.  442,  a  subpoena  served  name  of  the  tree,  but  they  identified 
upon  an  attorney  was  set  aside.  The  the  garden  as  the  locus  in  quo.  One 
subject,  which,  however,  is  not  ger-  might  have  been  speaking  truly  and 
mane  to  this  work,  is  ably  discussed  the   other  have  be«n  mistaken   as   to 
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are  placed  under  charge  of  the  sheriff  or  other  officer.®^  In 
others,  if  either  party  requires  it,  the  judge  may  exclude 
from  the  courtroom  any  witness  of  the  adverse  party  not 
at  the  time  under  examination,  so  that  he  may  not  hear 
the  testimony  of  other  witnesses ;  but  a  party  to  the  action 
or  proceeding  cannot  be  so  excluded;  and  if  a  corporation 
is  a  party  thereto,  it  is  entitled  to  the  presence  of  one  of 
its  officers,  to  be  designated  by  its  attorney.®^  The  object 
of  such  an  order  is  obviously  to  elicit  the  truth  by  securing 
testimony  not  influenced  by  the  statements  of  other  wit- 
nesses or  the  suggestions  of  counsel,  as  well  as  to  prevent 
collusion  and  concert  Of  testimony  among  witnesses. 
While  this  order  will  generally-  be  made  by  the  court  on 
the  application  of  counsel,**  before  the  examination  of  any 
of  the  witnesses,**®  it  is  generally  held  to  be  a  matter  of 
discretion,  rather  than  of  strict  right  ;®^  yet,  in  some  states, 


the  precise  locality.  A  view  of  the 
garden  would  have  helped  the  cross- 
examination.  It  would  be  dangerous 
to  adopt  the  story  as  a  test  for  per- 
jury, especially  as  Daniel  is  said  to 
have  execrated  the  first  witness  as  a 
perjurer  before  the  difference  was 
estabUshed  by  the  testimony  of  the 
other  witness.  It  was  frequently 
used,  however,  in  olden  days. 

92  Hey  V.  Commonwealth,  32  Gratt. 
(Va.)   946,  34  Am.  Bep.  799. 

93  Cal.   Code    Civ.   Proc,    §  2043. 

94  Ryan  V.  Couch,  66  Ala.  244; 
Rooks  V.  State,  65  Ga.  330;  Baker 
V.  Commonwealth,  106  Ky.  212,  50 
S.  W.  54;  Commonwealth  v.  Knapp, 
9  Pick.  (Mass.)  496,  20  Am.  Dec. 
491;  Maynard  v.  State,  81  Neb.  301, 
116  N.  W.  53;  People  v.  Duffy,  1 
Wheel.  C.  C.  (N.  Y.)  123;  State  v. 
Sparrow,  7  N.  0.  487;  Welhonsen  v. 
State,  30  Tex.  App.  623,  18  S.  W. 
300;  Hey  v.  Commonwealth,  32  Gratt. 
(Va.)  946,  34  Am.  Eep.  799;  United 
States  v.  White,  5  Craneh  C.  C.  38,  28 
Fed.   Cas.   No.   16,675.     In  this   case 


the  court  refused  to  order  that  a 
party's  witness  should  be  kept  sep- 
arate from  each  other.  Each  party's 
witnesses,  however,  will  be  kept 
apart :  McMillan  v.  State,  7  Tex.  App. 
142. 

95  Pritchard  v.  Henderson,  3  Penne. 
(Del.)  128,  50  Atl.  217.  See,  also, 
State  V.  McElmurray,  3  Strob.  (S.  C.) 
33. 

96  McClellan  v.  State,  117  Ala.  140, 
23  South.  653;  Barnes  v.  State,  88 
Ala.  204,  16  Am.  St.  Eep.  48,  7  South. 
38;  St.  Louis  etc.  E.  Co.  v.  Pate,  90 
Ark.  135,  118  S.  W.  260;  People  v. 
McCarty,  117  Cal.  65,  48  Pae.  984; 
People  V.  Sam  Lung,  70  Cal.  515,  11 
Pac.  673;  Kelly  v.  People,  17  Colo. 
130,  29  Pae.  805;  May  v.  Sta'te,  94  Ga. 
76,  20  S.  E.  251 ;  Errissman  v.  Erriss- 
man,  25  111.  136;  Coolman  v.  State, 
163  Ind.  503,  72  N.  E.  568;  Johnson 

.V.  State,  2  Ind.  652;  State  v.  Davis, 
110  Iowa,  746,  82  N.  W.  328;  First 
Nat.  Bank  v.  Knoll,  7  Kan.  App.  352, 
52  Pac.  619;  Baker  v.  Common- 
wealth,  100    Ky.   212,   50   S.   W.   54; 
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it  may  be  claimed  as  a  right.®''  Parties  to  the  litigation 
except  for  some  impropriety  will  not  generally  be  excluded, 
since  their  presence  is  usually  necessary  to  a  proper  man- 
agement of  their  case.*^    A  party,  too,  "has  a  right  to  be 


Kentucky  Union  Lumber  Co.  v.  Abney 
(Ky.),  31  S.  W.  279;  State  v.  Daniels, 
322  La.  261,  47  South.  599;  Parker 
V.  State,  67  Md.  329,  1  Am.  St.  Rep. 
387,  10  Atl.  219;  Commonwealth  v. 
Thompson,  159  Mass.  56,  33  N.  E. 
1111;  Harrison  v.  Green,  157  Mich. 
690,  122  N.  W.  205;  Johnston  v. 
Farmers'  Fire  Ins.  Co.,  106  Mich.  96, 
64  N.  W.  5 ;  State  v.  Quirk,  101  Minn. 
334,  112  N.  W.  409;  Sartorious  v. 
State,  24  Miss.  602;  State  v.  Duffey, 
128  Mo.  549,  31  S.  W.  98;  State  v. 
Fitzsimmons,  30  Mo.  236;  Maynard  v. 
State,  81  Neb.  301,  116  N.  W.  53; 
Murphey  v.  State,  43  Neb.  34,  61  N. 
W.  491;  King  v.  Hanson,  13  N.  D.  85, 
99  N.  W.  1085;  Purnell  v.  Purnell, 
89  N.  C.  42;  Laughlin  v.  State,  18 
Ohio,  89,  51  Am.  Dec.  444;  Philpot  v. 
Fifth  Avenue  Codeh  Co.,  128  N.  Y. 
Supp.  35;  People  v.  Green,  1  Park  Cr. 
(N.  Y.).ll;  Powell  v.  State,  12  Tex. 
App.  244;'  De  Lueenay  v.  State  (Tex. 
Cr.  App.),  68  S.  W.  796;  Streeter  v. 
Evans,  44  Vt.  27;  Hey  v.  Common- 
wealth, 32  Gratt.  (Va.)  946,  34  Am. 
Kep.  799;  Wiles  v.  Northern  Pao.  B. 
Co.,  66  Wash.  337,  119  Pac.  810; 
State  V.  Dalton,  43  Wash.  278,  86  Pao. 
590;  Benaway  v.  Conyne,  3  Pinu. 
(Wis).  196;  Loose  v.  State,  120  Wis. 
115,  97  N.  W.  526;  Haines  v.  Ter- 
ritory, 3  Wyo.  167,  13  Pae.  8;  R.  v. 
Goodere,  17  How.  St.  Tr.  1015;  R.  v. 
Cook,  13  How.  St.  Tr.  348.  It 
will  be  seen  from  the  cases  that 
the  request,  if  made  in  good  faith,  ia 
rarely  denied.  But  the  court  may 
make  exceptions  as  to  certain  wit- 
nesses, when  making  the  order:  City 
Bank  v.  Kent,  57  Ga.  285;  State  v. 
Evidence  V — 4 


Whitworth,    126   Mo.   573,   29   S.   W. 
595. 

97  Nelson  y  state,  2  Swan  (Tenn.), 
237;  Smith  v.  State,  4  Lea  (Tenn.), 
428;  State  v.  Zellers,  7  ISf.  J.  L.  220. 
In  some  states  the  statutes  give  the 
right.  In  Tennessee,  where  an  affi- 
davit is  filed,  stating  sufficient  grounds 
for  the  rule,  it  is  the  duty  of  the 
court  to  grant  it,  and  failure  to  do 
so  has  been  held  error.  Where  no 
affidavit  is  made,  the  duty  of  the  trial 
judge  is  not  so  stringent :  Rainwater 
V.  Elmore,  1  Heisk.  (Tenn.)  363; 
Dougherty  v.  Shown,  1  Heisk.  (Tenn.) 
302.  Even  when  the  rule  is  granted 
it  docs  not  include  a  party  witness: 
Heaton  i-.  Dennis,  103  Tenn.  161,  52 
S.  W.  175.  See,  also,  the  recent  case 
of  Hughes  V.  State  (Tenn.),  148  S. 
W.  543,  in  which  the  authorities  are 
collected. 

98  Ryan  V.  Couch,  66  Ala.  244; 
Chester  v.  Bower,  55  Cal.  46;  Sea- 
board Air  Line  R.  Co.  v.  Scarborough, 
52  Fla.  425,  42  South.  706;  Georgia 
R.  &  Bkg.  Co.  V.  Tice,  124  Ga.  459,  4 
Ann.  Cas.  200,  52  S.  B.  916;  Xenia 
Real  Estate  Co.  v.  Macy,  147  Ind. 
568,  47  N.  E.  147;  Jemmison  v.  Gray, 
29  Iowa,  537;  Johnson  v.  Clem,  82 
Ky.  84;  Mcintosh  v.  Mcintosh,  79 
Mich.  198,  44  N.  W.  592;  Bernheira 
V.  Dibrell,  66  Miss.  199,  5  South.  693; 
H.  T.  Simon-Gregory  Dry  Goods  Co. 
V.  McMahan,  61  Mo.  App.  499; 
Schneider  v.  Haas,  14  Or.  174,  58  Am. 
Rep.  296,  12  Pac.  236;  Heaton  v. 
Dennis,  103  Tenn.  155,  52  S.  W.  175; 
Richards  v.  State,  91  Tenu.  723,  30 
Am.  St.  Rep.  907,  20  S.  W.  533;  Col- 
bert V.  Garrett   (Tex.  Civ.  App.),  57 
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present,  and  to  compel  Mm  to  leave  the  courtroom  -ancon- 
ditionally,  while  the  cause  to  which  he  is  a  party  is  in 
process  of  judicial  investigation,  would  be  repugnant  to 
that  provision  of  the  constitution  which  declares  that  'no 
person  shall  be  debarred  from  prosecuting  or  defending 
any  civil  cause  for  or  against  him  or  herself  before  any 
tribunal  in  this  state,  by  him  or  herself,  or  counsel  or 
both.'  "^^  But  if  it  is  deemed  essential  to  the  discovery 
of  truth  that  a  party  to  a  civil  suit,  who  is  also  a  witness, 
should  be  examined  before  he  has  heard  the  testimony  of 
other  witnesses  in  his  own  behalf,  it  is  not  error  to  require 
him  to  testify  before  such  witnesses  are  examined,  and  in 
case  he  refuses  to  do  so,  to  put  him  under  the  rule  while 
such  witnesses  are  being  examined.  If  in  this  manner  he 
is  absent  from  the  courtroom  during  any  part  of  the  trial, 
it  is  his  own  fault,  and  he  has  no  cause  to  complain  of  it.^"" 
In  addition  the  court  has  a  wide  discretion  as  to  order  of 
proof,  and  it  would  be  within  that  discretion  to  order  the 
party  to  be  called  first.^  Nor  will  an  attorney  for  one  of 
the  parties  be  excluded.^  The  same  is  true  of  one  who  is 
a  party  in  interest,  though  not  a  party  to  the  record;^  and 
also  of  an  agent  of  the  party,  when  the  presence  of  such 
agent  is  necessary,  as  when  the  agent  has  gained  such 
familiarity  with  the  facts  that  his  presence  is  necessary 
for  the  proper  management  of  the  action  or  defense.*  The 
mere  fact  of  the  necessity  for  the  presence  of  such  an  agent 

S.  W.  853;  Streeter  v.  Evans,  44  Vt.  lOO  French  v.  Sale,  supra;  Smith  v. 

27.     This  applies  to  the  chief  ofdeers  Team    (Miss.),   16   South.    492.     See 

of   a   corporation,   as   well   as   to   in-  also,  Penniman  v.  Hill,  24  Week.  Eep. 

dividuals  that  are  parties:   Kentucky  (Eng.)     245;     Tayl.    Ev.      10th    ed. 

Lumber  Co.  v.  Abney  (Ky.),  31  S.  W.  §  1400. 

2-79.    In  some  states  the  party  may  be  l  See  §  809  et  seq.,  post. 

required  to  be  first  sworn  in  order  that  2  Everett  v.  Lowdham,  5  Car.  &  P. 

he  may  remain:  Tift  v.  Jones,  52  Ua.  91;  Powell  v.  State,  13  Tex.  App.  244; 

588.     Also  see  statutes  of  the  juris-  Pomeroy  v.  Baddeley,  Eyan  &  M.  430. 

<ii«t'on.  8  Chester  v.  Bower,  55  Cal.  46. 

99  French   v.    Sale,   63    Miss.    386;  4  Ryan  v.  Ck)uch,  66  Ala.  244;  Betts 

Ryan  V.  Cranoh,  66  Ala.  244;   Const.  v.    State,    66    Ga.    508;    Indianapolis 

of  Miss.,  art.  1,  §30;  1  Greenl.  EV.,  Cabinet  Co.  v.  Herrman,  1  Ind.  App. 

§  432,  note.  462,  34  N.  E.  579. 


51  ATTENDANCE  AND  EXAMINATION  OF  WITNESSES.  §  807 

will  not  outweigh  the  right  of  the  court  to  the  exercise  of 
its  discretion.  In  a  Georgia  case  against  a  railroad  corpo- 
ration for  damages  for  injuries  caused  by  the  plaintiff,  a 
boy  of  fourteen,  jumping  from  a  train  to  avoid  a  lodgment 
in  prison  threatened  by  the  conductor  of  the  train  on  which 
the  boy  was  an  involuntary  passenger,  it  was  held  that  the 
discretion  of  the  court  in  excluding  the  conductor  at  the 
request  of  the  plaintiff's  attorney,  after  the  plaintiff's  wit- 
nesses had  been  excluded  at  the  request  of  the  defendant's 
attorney,  would  not  be  reviewed  on  appeal,  notwithstand- 
ing it  was  represented  to  the  court  that  the  conductor  stood 
in  the  place  of  the  defendant  in  the  case,  and  was  the  only 
representative  of  the  defendant  acquainted  with  the  facts^ 
and  his  presence  was  required  for  the  purposes  of  the  case 
by  the  defendant's  counsel.^  Expert  witnesses  are  not 
generally  excluded  until  the  evidence  be  given  upon  the 
question  or  subject  as  to  which  they  are  called.^  But  if 
there  is  any  reason  to  apprehend  that  the  expert  witnesses 
are  liable  to  be  influenced  by  the  testimony  of  other  wit- 
nesses, they  should  be  treated  in  the  same  manner.'^  In 
most  cases,  their  evidence  is  not  based  upon  the  conclusions 
which  they  form  from  the  testimony,  but  upon  hypothetical 
questions  or  an  assumed  state  of  facts,  or  upon  their  per- 
sonal knowledge  of  the  facts ;  hence  it  is  not  necessary  that 
they  should  listen  to  the  testimony  of  other  witnesses.^ 

B  Central  R.  E.  etc.  Co.  v.  Phillips,  Missouri  etc.  R.  Co.  v.  Hayden,  31 
91  Ga.  526,  17  S.  E.  952.  Tor  other  Okl.  21,  119  Pac.  581  (railroad  vice- 
cases  on  the  nonreviewability  of  the  president). 

exercise  of  the  judicial  discretion,  see  g  Johnson  v.  State,  10  Tex.  App. 
Barnes  v.  State,  88  Ala.  204,  16  Am.  g^^.  ^^^^^  ^_  g^^^^^  gg  j^^^  ^02,  19 
St.  Rep.  48,  7  South.  38;  Southern  g_  ^  ^^gg.  ^^yj_  g^_  ^^^^  ^^__ 
A.  C.  Co.  V.  Bowen,  93  Ark.  140,  124  j  ^^^^^  g^^^  ^j^_  ^^^^  ^_  Baptiste, 
S.  W.  1048 ;  State  v.  Cristy,  154  Iowa,  ^e  La.  Ann  134. 
514,  133  N.  W.  1074;  Druin  v.  Com- 
monwealth (Ky.),  124  S.  W.  856;  "^  Johnson  v.  State,  10  Tex.  App. 
Finlen  v.  Heinze,  32  Mont.  354,  80  571;  Thomp.  Trials,  §278;  Atlantic 
Pac.  918;  Griffith  v.  Bidpath,  38  «*«•  E.  Co.  v.  Johnson,  127  Ga.  392, 
Wash.  540,  80  Pac.  820;  State  v.  11  L.  E.  A.,  N.  S.,  1119,  56  S.  E.  482. 
Morgan,  35  W.  Va.  260,  13  S.  E.  385;  8  See  §  370  et  seq.,  ante. 
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Frequently  officers  have  been  exempted  from  the  rule*  and 
under  peculiar  circumstances  other  witnesses.'^"  In  order 
to  make  the  order  effective,  the  court  may  order  the  wit- 
nesses to  be  kept  separate  while  others  are  being  examined, 
in  order  that  they  may  not  communicate  with  each  other, 
and  many  of  the  statutes  declare  this  right,  but  this  is 
unusual,  and  has  been  refused,  as  we  have  shown,  in  the 
federal  court.  It  has  been  held  that  the  attorney  in  the 
ease  may  consult  the  witness  during  the  order."  The 
party  may  also.^^  In  Tennessee,  where  the  statute  pro- 
vides for  parties  being  present  throughout  the  trial,  it  is 
held  that  the  proponent  of  a  will,  who  is  its  principal  bene- 
ficiary must  be  treated  as  a  party  in  interest,  as  he  is  of 
record.  "The  reason  of  this  exemption  of  a  party  from 
being  put  under  the  rule  being  that  he  may  aid  in  the  con- 
duct of  the  case,  it  is  important  that  he  should  be  allowed 
to  remain  with  his  counsel.  In  this  case,  moreover,  he  can- 
not be  said  to  be  a  witness  in  chief,  as  he  did  not  testify 
to  the  execution  of  the  will,  but  did  testify  only  in  rebuttal 
of  matters  brought  out  by  the  contestants,  and  rebuttal  wit- 
nesses are  not  required  to  go  under  the  rule."^^     In  a  suit 

9  People  V.  Maehen,  101  Mich.  400,  witnesses,  see  Anonymous,  1  Hill  (S. 
59  N.  W.  664;  Webb  v.  State,  100  C),  251;  Eoaeh  v.  State,  41  Tex.  261. 
Ala.  47,  14  South.  865;  Johniean  v.  As  to  exclusion  of  guardian,  see  Cott- 
State  (Tex.  Cr.),  48  S.  W.  181.  rell  v.  Cottrell,  81  Ind.  87. 

10  Brooks  v.  State,  146  Ala.  153,  11  White  v.  State,  52  Miss.  216- 
41  South.  156 ;  People  v.  Oliver,  7  Cal.  Williams  v.  State,  35  Tex.  355 ;  State 
App.  601,  95  Pac.  172 ;  Shaw  v.  State,  v.  McGraw,  35  8.  C.  283,  14  R.  E.  630 ; 
102  G"..  660,  29  S.  E.  477;  First  Nai.  Bryan  v.  Commonwealth,  17  Ky.  Law 
Bank  v.  Knoll,  7  Kan.  App.  352,  52  Eep.  965,  33  S.  W.  95.  And  if  the 
Pae.  619;  State  v.  Whitworth,  126  order  is  made  in  a  state  where  the 
Mo.  573,  29  S.  W.  595;  State  v.  Mann,  witnesses  are  in  charge  of  an  officer 
39  Wash.  144,  81  Pae.  561.  See  of  the  court,  the  interview  must  be 
Warden  v.  Madisonville  etc.  E.  Co.,  in  the  presence  of  the  officer:  Brown 
125  Ky.  644,  101  S.  W.  914,  as  to  v.  State,  3  Tex.  App.  294.  See,  also, 
president  of  party  company.  Med-  the  useful  note  to  this  case '  in  4 
ical  experts  are  not  exempt  from  "the  Notes  to  Texas  Reports    1138. 

rule.     It  is  held  that  it  may  be  desir-  12  Shaw  v.  State,  79  Miss.  21    Stt 

able  that  the  expert  should  be  unin-  South.  42. 

fluenced  by  the  testimony  of  another  13  Heaton  v.  Dennis,  103  Tenn   155 

expert:  Roberts  v.  State,  122  Ala.  47,  52  S.  W.  175.     See,  also,  Metropolitan' 

25    South.    238.     As    to    "character"  St.  R.  Co.  y.  Johnson,  90  Ga.  500    15 
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on  account  of  personal  injuries,  if  witnesses  are  put  under 
the  rule  and  excluded  from  hearing  the  testimony,  there 
is  no  error  in  refusing  to  allow  a  physician  summoned  as 
a  witness  by  the  defendant  to  hear  the  plaintiff's  testimony, 
so  that  he  may  be  used  as  an  expert  witness  in  regard 
thereto." 


§  808  (808).  Violation  of  the  order  excluding  witnesses 
— Effect  of. — The  consequences  of  the  violation  of  an  order 
of  the  court  were  at  first  very  stringent  and  disastrous  to 
the  party.  By  the  early  practice,  if  a  witness  remained  in 
the  courtroom  in  violation  of  the  order,  he  was  not  allowed 
to  testify.^^  Later  it  was  held  to  be  a  matter  of  judicial 
■discretion  whether  his  testimony  should  be  received.^®     But 


S.  E.  49;  rerguson  v.  Brown,  75  Miss. 
214,  21  South.  603;  State  v.  Burton, 
27  Wash.  528,  67  Pae.  1097. 

14  Atlantic  etc.  R.  Co.  v.  Johnson, 
127  Ga.  392,  11  L.  E.  A.,  N.  S.,  1119, 
56  S.  E.  482.  (The  proper  practice 
is  to  examine  such  expert  witness  by 
propounding  hypothetical  questions  ad- 
justed to  the  evidence  in  the  case,  or 
some  of  it.) 

15  Greenl.  Ev.,  §  432.  See,  also, 
Chandler  v.  Home,  2  Moo.  ■&  R.  .423. 

16  Degg  V.  State,  150  Ala.  3,  43 
South.  484;  Thorn  v.  Kemp,  98  Ala. 
417,  13  South.  749 ;  Pleasant  v.  State, 

15  Ark.  624;  Kelly  v.  People,  17 
Colo.  130,  29  Pac.  805;  Davis  v.  State, 
120  Ga.  843,  48  S.  E.  305;  Pergason  v. 
Eteherson,  91  Ga.  785,  18  S.  B.  29; 
Palmer  v.  People,  112  111.  App.  527; 
Staver  &  Abbott  Co.  v.  Coe,  49  111. 
App.  426;  Taylor  v."  State,  130  Ind. 
m,  29  N.  E.  415;  State  v.  Pray,  126 
Iowa,  249,  99  N.  W.  1065;  Martin 
V.  Commonwealth,  30  Ky.  Law  Rep. 
1196,  100  S.  W.  872;  Gilbert  v.  Com- 
monwealth, 111  Ky.  793,  64  S.  W. 
846;  State  v.  Ducote,  47  La.  Ann.  46, 

16  South.  562;  State  v.  Jones,  47  La. 
Ann.  1524,  18  South.  515;  Parker  v. 


State,  67  Md.  329,  1  Am.  St.  Rep.  387, 
10  Atl.  219;  Commonwealth  v.  Crow- 
ley, 168  Mass.  121,  46  N.  E.  415; 
People  V.  Piper,  112  Mich.  644,  71  N. 
W.  174;  Smith  v.  State,  61  Miss.  754; 
Taylor  v.  State  (Miss.),  30  South. 
657;  State  v.  Welch,  191  Mo.  179,  4 
Ann.  Cas.  681,  89  S.  W.  945;  State 
V.  Gesell,  124  Mo.  531,  27  S.  "W. 
1101;  Friedman  v.  Myers,  39  N.  Y. 
St.  192,  14  N.  Y.  Supp.  142;  State 
V.  Silver,  14  N.  C.  332;  Purnell  v. 
Purnell,  89  N.  C.  42;  Laughlin  v. 
State,  18  Ohio,  99,  51  Am.  Dec.  444; 
Sharpton  v.  Augusta  &  A.  R.  Co.,  72 
S.  C.  162,  51  S.  E. -553;  Smartt  v. 
State,  112  Tenn.  539,  80  S.  W.  586; 
Ryan  v.  State.  (Tex.  Cr.  App.),  142 
S.  W.  878;  People  v.  O'Loughlin,  3 
Utah,  133,  1  Pae.  653;  Hey  v.  Cora- 
m.onwcalth,  32  Gratt.  (Va.)  948,  34 
Am.  Rep.  799 ;  Hendelman  v.  Kahan, 
50  Wash.  247,  97  Pac.  109;  Holder  v. 
United  States,  150  U.  S.  91,  37  L. 
Ed.  1010,  14  Sup.  Ct.  Rep.  10;  Cob- 
bett  v.  Hudson,  1  El.  &  B.  11,  118 
Eng.  Reprint,  431,  22  L.  J.  (Q.  B.) 
13,  17  Jur.  481.  The  discretion  of 
the  court  was  seldom  interfered  with: 
See  cases  above  cited,  and  Hennessey 
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in  England,  except  in  revenue  cases,  it  is  now  held  that  the 
judge  has  no  right  to  reject  the  witness  on  this  ground;^'' 
and  in  this  country,  the  decided  weight  of  authority  tends 
toward  the  view  that,  where  the  party  is  without  fault,  and 
the  witness  disobeys  the  order  for  exclusion,  the  party 
ought  not  to  he  deprived  of  the  testimony  of  his  witness.^^ 
Still  there  is  good  authority,  as  shown  above,  for  the  view 
that  the  testimony  may  be  received  or  rejected  in  the  dis- 
cretion of  the  court*  The  excuse  of  the  ignorance  of  the 
witness  that  he  was  under  the  rule  was  usually  accepted.^® 
When  a  witness,  who  has  been  ordered  to  withdraw,  con- 
verses with  other  witnesses  after  their  testimony  has  been 
given,  the  objecting  party  cannot  demand  a  new  trial  as  a 
matter  of  right  on  account  of  such  misconduct,  but,  in  the 
discretion  of  the  court,  a  new  trial  may  he  granted.^°     It 


V.  Barnett,  12  Colo.  App.  254,  55  Pae. 
197;  Eecord  v.  Chickasaw  «tc.  Co., 
108  Tenn.  657,  69  S.  W.  334.  See, 
also,  Eummel  v.  State,  22  Tex.  App. 
558,  3  S.  W.  763,  for  cireumstaneos 
under  which  a  witness  was  rejecteu. 

17  Chandler  v.  Home,  2  Moo.  &  E. 
423;  Cook  v.  Nethereote,  6  Car.  &  P. 
743;  Cobbett  v.  Hudson,  supra. 

18  Debb  V.  State,  150  Ala.  3,  43 
South.  484;  Pleasant  v.  State,  15  Ark. 
624;  People  v.  Boscoviteh,  20  Gal. 
436;  Behrman  v.  Terry,  31  Colo.  155, 
71  Pac.  1118;  Sylvester  v.  State,  46 
Fla.  166,  35  South.  142;  Green  v. 
State,  125  Ga.  742,  54  S.  E.  724; 
Lassiter  v.  State,  67  Ga.  739;  Palmer 
V.  People,  112  111.  App.  527;  State  v. 
Thomas,  111  Ind.  575,  18  N.  E.  35; 
Taylor  v.  State,  130  Ind.  66,  29  N.  E. 
415;  State  v.  Kissock,  111  Iowa,  690, 
83  N.  W.  724;  Grimes  v.  Martin,  10 
Iowa,  347;  State  v.  Palk,  46  Kan. 
598,  26  Pac.  1023;  Parker  v.  Com- 
monwealth, 21  Ky.  Law  Eep.  406,  51 
S.  W.  573;  State  v.  Ducote,  47  La. 
Ann.  46,  16  South.  562;  Common- 
wealth V.  Hall,  4  Allen  (Mass.),  305; 


Illinois  C.  E.  Co.  v.  Ely,  82  Miss.  519, 
•35  South.  873;  State  v.  Salge,  2  Nev. 
321;  State  v.  Sparrow,  7  N.  C.  487; 
Hubbard  v.  Hubbard,  7  Or.  42 ;  Price 
V.  United  States,  1  Okl.  Cr.  291,  97 
Pae.  1056 ;  State  v.  Vari,  35  S.  C.  175, 
14  S.  E.  392 ;  Pile  v.  State,  107  Tenn. 
532,  64  S.  W.  477;  Smith  v.  State, 
4  Lea  (Tenn.),  428;  Blackwell  v. 
State,  29  Tex.  App.  194,  15  S.  W. 
597;  Commonwealth  v.  Brown,  90  Va. 
672,  19  S.  E.  447;  Hey  v.  Common- 
wealth, 32  Gratt.  (Va.)  946,  34  Am. 
Eep.  799;  State  v.  Stewart,  63  W.  Va. 
597,  60  S.  E.  591;  Loose  v.  State,  120 
Wis.  1115,  97  N.  W.  526. 

19  State  V.  Watson,  36  La.  Ann. 
148;  State  v.  Burton,  27  Wash.  528, 
67  Pac.  1097;  State  v.  Welch,  191 
Mo.  179,  4  Ann.  Gas.  681,  89  S.  W. 
945. 

20  Bulliner  v.  People,  95  111.  394; 
State  V.  Brookshire,  2  Ala.  303;  Sar- 
torious  V.  State,  24  Miss.  602;  Laugh- 
lin  V.  State,  18  Ohio,  99,  51  Am.  Dec. 
444;  State  v.  Fitzsimmons,  30  Mo. 
236.  It  has  been  held  no  impropriety 
for  counsel  to  tell  a  witness  what  a 
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is  clear  that  the  misconduct  of  a  witness  in  disobeying  the 
order  of  the  court,  or  in  improperly  conversing  with  other 
witnesses  after  an  order  of  exclusion,  is  relevant,  and  that 
it  is  a  proper  subject  of  comment  as  bearing  on  his  credi- 
bility.^^ It  is  hardly  necessary  to  add  that  the  disobedi- 
ence of  an  order  for  the  withdrawal  of  a  witness  may  be 
punished  as  a  contempt  of  court.^^  The  fact  that  a  wit- 
ness was  in  the  courtroom  during  the  trial,  not  having 
been  subpoenaed  as  a  witness,  and  not  knowing  that  he  was 
going  to  be  called  as  a  witness,  does  not  render  him  in- 
competent. Even  if  he  had  been  subpoenaed  before  the 
trial,  or  knew,  at  the  commencement  of  the  trial,  that  he 
was  to  be  called  as  a  witness,  and,  in  violation  of  the  rule 
of  exclusion,  remained  in  the  courtroom  during  the  trial, 
he  would  not  have  been  disqualified  as  a  witness.  "His 
remaining  in  the  courtroom  in  violation  of  said  rule  might, 
however,  be  used  in  discrediting  him  as  a  witness,  and  sub- 
ject him  to  a  reprimand  by  the  court  and  punishment  for 
contempt,  but  it  would  not  render  him  incompetent  as  a 
witness.  The  jury  had  a  right  to  hear  his  evidence  and 
pass  upon  its  weight  and  credibility.  "^^ 

witness  on  the  other  side  has  sworn  to,  22  Degg   v.   State,   150   Ala.   3,   43 

when  not  forbidden  to  do  so :  Home  South  484 ;    Green  v.   State,   125  Ga. 

V.   Williams,   12   Ind.   324.     The  rule  742,  54  S.  B.  724;  Lassiter  v.  State, 

is   the    same   where   the   witness   dis-  67  Ga.  739 ;  Bulliner  v.  People,  95  111. 

obeyed,    remained   in    the    room    and  394;   State  ex  rel.  Closson  v.  David, 

heard  the  testimony:  Purnell  <.  Pur-  25  Ind.  App.  297,  58  N.  E.  83;  State 

nell,  89  N.  C.  42.  v.  Falk,  46  Kan.  498,  26  Pac.  1023; 

21  Pleasant  v.  State,  15  Ark.  624;  Timberlake  v.  Thayer,  76  Miss.  76,  23 

Phillips  v.  State,  121  Ga.  -358,  49  S.  South.    767;    Friedman  v.   Myers,   39 

E.  290;   Betts  v.  State,  66  Ga.  508;  N.  Y.  St.  192,  14  N.  T.  Supp.  142; 

Taylor  v.  State,  130  Ind.  66,  29  N.  E.  Price  v.  United  States,  1  Old.  Cr.  291, 

415;  Grimes  v.  Martin,  10  Iowa,  347;  97  Pa.c.  1056;   Johnson  v.  Cooley,  30 

Davenport    v.    Ogg,    15    Kan.    363;  Tex.    Civ.    App.    576,    71   S.   W.    34; 

Timberlake  v.  Thayer,  76  Miss.  76,  23  Loose    v.    State,    120    Wis.    115,    97 

South.  767;  Price  v.  United  States,  1  N.  W.  526;  Holder  c  United  States, 

Okl.  Cr.   291,   97  Pac.   1056;   Hey  v.  150  U.  S.  91,  37  L.  Ed.  1010,  14  Sup. 

Commonwealth,  32  Gratt.   (Va.)   946,  Ct.  Eep.  10. 

34  Am.  Rep.  799;  Gregg  v.  State,  3  ^3  Price  v.  United   States,   1   Okl. 

W.Va.  705;  Holder  V.  United  States,  ^^               9^  p^^     ^pgg      g        ^j 

150  U.  S.  91,  37  L.  Ed.  1010,  14  Sup.  g^^^^  ^_  j^^^  ^^  La.  Ann.  1524,  18 
Ct.  Rep.  10. 
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§  809  (809).  Order  of  proof— Discretion  of  court— Evi- 
dence not  to  be  given  piecemeal. — ^Before  proceeding  to  an 
examination  of  those  general  rules  -which  govern  the  order 
and  mode  of  the  examination  of  witnesses,  attention  should 
be  called  to  the  principle,  well  stated  by  Greenleaf,  that 
"the  subject  lies  chiefly  in  the  discretion  of  the  judge,  be- 
fore whom  the  cause  is  tried,  it  being,  from  its  very  nature, 
susceptible  of  but  few  positive  and  stringent  rules.  The 
great  object  is  to  elicit  the  truth  from  the  witness,  but  the 
character,  intelligence,  moral  courage,  bias,  memory  and 
other  circumstances  of  witnesses  are  so  various,  as  to  re- 
quire almost  equal  variety  in  the  manner  of  interrogation, 
and  the  degree  of  its  intensity  to  attain  that  end. ' '  ^*  The 
judge  must  necessarily  be  invested  with  a  wide  discretion 
in  regard  to  ordering  or  permitting  an  alteration  of  the 
ordinary  rules  of  practice  and  procedure  at  trials  and  the 
time  and  order  in  which  the  evidence  shall  be  introduced. 
These  rules  are  always  subject  to  be  modified  in  their  appli- 
cation to  particular  cases  at  the  discretion  of  the  judge.*^ 

South.  515;   State  v.  Vari,  35  S.  C.       State   v.   Woods,   31    La.    Ann.    267; 
175,  14  S.  E.  392.  Hathaway  v.  Williams,  105  Me.  565, 

24  Greenl.  Ev.,   §431.  75  Atl.  129;   Mills  v.  Bailey,  SS  Md. 

25  King  V.  Ben  F.  Barbour  etc.  Elec-  320,  41  Atl.  780 ;  Commonwealth  v. 
trie  Co.,  1  Ala.  App.  639,  55  South.  MacKenzie,  211  Mass.  578,  98  N.  B. 
1030;  Southern  Ry.  Co.  v.  Wilson,  138  598;  Burnside  v.  Everett,  186  Mass. 
Ala.  510,  35  South.  561;  Davey  v.  4,  71  N.  E.  82;  Blickley  v.  Luce,  148 
State,  99  Ark.  547,  139  S.  W.  629;  Mich.  233,  111  N.  W.  752;  Bradley  v. 
Land  v.  Johnston,  156  Cal.  253,  104  Dinneen,  88  Minn.  334,  93  N.  W.  116; 
Pae.  449;  Burnell  v.  Morrison,  46  Mueller  v.  Supervisors,  117  Minn.  290, 
Colo.  533,  105  Pac.  876;  State  v.  135  N.  W.  996;  Brashear  v.  American 
Maine,  31  Conn.  572;  McMillan  v.  Patriots,  161  Mo.  App.  566,  144  S.  W. 
Reese,  61  Fla.  360,  55  South.  388;  163;  Beyer  v.  Hermann,  173  Mo.  295, 
Pittman  v.  State,  51  Fla.  94,  8  L.  R.  73  S.  W.  164;  Noyes  v.  Clifford,  37 
A.,  N.  S.,  509,  41  South.  385;  Ab-  Mont.  138,  94  Pac.  S42;  Hoskovec  v. 
bott  V.  State,  11  Ga.  App.  43,  74  S.  E.  Omaha  etc.  R.  Co.,  85  Neb.  295  123 
621;  Schwitters  v.  Springer,  236  111.  N.  W.  305;  Union  P.  R.  Co.  v.'  Ed- 
271,  86  N.  E.  102;  American  Surety  mondson,  77  Neb.  682,  110  N.  W.  650- 
Co.  V.  Souers  (Ind.  App.),  98  N.  E.  Western  Mattress  Co.  v.  Potter,  1 
829 ;  Miller  V.  Springfield  Wagon  Co.,  Neb.  (XJnof.)  627,  95  N.  W.  841- 
6  Ind.  Ter.  115,  89  S.  W.  1011;  MoDermott  v.  Manley,  65  Neb.  194, 
Kossuth  etc.  Bk.  v.  Richardson,  141  90  N.  W.  1119;  Kent  v.  Tyson  2o' 
Iowa,  738,  118  N.  W.  906;  Michner  N.  H.  121;  Foley  v.  Brunswick  Tract 
V.  Ford,  78  Kan.  837,  98  Pao.  273;  Co.,   69  N.   J.  L.   481,   55   Atl.   803- 
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In  some  states  there  is  statutory  recognition  of  the  dis- 
cretion of  the  judge.^^  In  the  regular  order  of  procedure, 
the  party  having  the  affirmative  ought  to  introduce  all  the 
evidence  necessary  to  support  the  substance  of  the  issue; 
then  the  party  denying  the  affirmative  allegations  should 
produce  his  proof,  and  finally  the  proof  in  rebuttal  is  re- 
ceived.^'' Rebutting  evidence  means  not  merely  evidence 
which  contradicts  the  witnesses  on  the  opposite  side  and 
corroborates  those  of  the  party  who  began,  but  evidence  in 
denial  of  some  affirmative  fact  which  the  answering  party 
has  endeavored  to  prove.^^  Where  the  evidence  is  clearly 
rebuttal,  the  one  offering  it  is  entitled  to  have  it  admitted, 


People  T.  Ferrgne,  204  N.  Y.  551,  Ann. 
Gas.  1913C,  1008,  98  N.  E.  8 ;  Blake  v. 
People,  73  N.  Y.  586;  Smith  v.  Smith, 
30  N.  C.  29;  State  v.  ToUey,  23  N.  D. 
284,  136  N.  W.  784;  Webb  v.  State, 
29  Ohio  St.  351;  Crosby  v.  Portland 
E.  Co.,  53  Or.  496,  100  Pae.  SOU,  101 
Pac.  204;  Jones  v.  Peterson,  44  Or. 
161,  74  Pac.  661;  Hagan  v.  Carr,  198 
Pa.  606,  48  Atl.  688 ;  Tucker  v.  Ehode 
Island  Co.  (E.  I.),  69  Atl.  850; 
Bolton  V.  Western  Union  etc.  Co.,  76 
S.  C.  529,  57  S.  E.  543;  State  v. 
Clyburn,  16  S.  C.  375;  Hughes  v. 
State  (Tenn.),  148  S.  W.  551;  John- 
son V.  State  (Tex.  Cr.  App.),  149  S. 
W.  168 ;  Holt  V.  Nielson,  37  Utah,  566, 
109  Pac.  470;  Bettman  t.  Skinner, 
113  Va.  24,  73  S.  B.  436;  Norfolk  & 
A.  T.  Co.  V.  Morris,  101  Va.  422,  44 
S.  E.  719;  Norfolk  &  W.-  E.  Co.  v. 
Thomas,  110  Va.  622,  66  S.  B.  817; 
Chamberlain  v.  Fuller,  59  Vt.  247,  9 
Atl.  832;  Anderson  v.  Globe  etc.  Co., 
57  Wash.  502,  107  Pac.  376;  Siemers 
V.  Meeme  etc.  Ins.  Co.,  143  Wis.  114, 
139  Am.  St.  Eep.  1083,  126  N.  W.' 
669;  Atchison  T.  &  S.  F.  Ey.  Co.  v. 
Phipps,  125'  Fed.  478,  60  C.  C.  A. 
314. 

26  California  Code  of  Civil  Pro- 
cedure, section  2042,  provides  that  the 
order  of  proof  must  be  regulated  by  the 


sound  discretion  of  the  court,  and  that 
ordinarily,  the  party  beginning  the 
case  must  exhaust  his  evidence  before 
the  other  party  begins.  See,  also, 
Jones  V.  Peterson,  44  Or.  161,  74  Pae. 
661.  In  Board  of  Begents  v.  Lin- 
scott,  30  Kan.  240,  1  Pac.  81,  and 
Patton  V.  Fox,  179  Mo.  525,  78  S.  W. 
804,  the  defendant's  ease  was  inter- 
rupted by  leave  of  the  court  to  allow 
the  plaintiff  to  prove  some  explan- 
atory matter. 

27  Gray  v.  Sharp,  17  Colo.  App. 
139,  67  Pae.  351;  Hathaway  v.  Hem- 
ingway, 20  Conn.  191 ;  Eobinson  v. 
Parker,  11  App.  Cas.  (D.  C.)  132; 
Walker  v.  Walker,  14  Ga.  242;  Bray- 
den  V.  Goulman,  1  T.  B.  Mon.  (Ky.) 
115 ;  Bannon  v.  Warfield,  42  Md.  22 ; 
Macullar  v.  Wall,  6  Gray,  507;  Pierce 
V.  Wood,  23  N.  H.  519;  Marshall  v. 
Da  vies,  78  N.  Y.  414;  Boddie  v.  Bond, 
154  N.  C.  359,  70  S.  E.  824;  Graham 
V.  Davi.-i,  4  Ohio  St.  362,  62  Am.  Dec. 
285;  Clinton  v.  McKenzie,  5  Strob. 
(S.  C.)  36;  Smith  v.  Britton,  4 
Humph.  (Tenn.)  201;  Watkins  v. 
Eist,  68  Vt.  486,  35  Atl.  431;  Clayes: 
v.  Ferris,  10  Vt.  112;  Chicago  First 
Unitarian  Soc.  v.  Faulkner,  91  U.  S. 
415,  23  L.  Bd.  283. 

28  Marshall  v.  Davies,  78  N.  Y.  414, 
420. 


§  809  (809)       THE  LAW  OF  EVIDENCE  IN  CIVIL  CASES. 


58 


and  its  exclusion  is  error.^*  And  when  evidence  is  intro- 
duced for  the  first  time  in  rebuttal,  the  defendant  has  the 
right  to  disprove  the  same  on  sur-rebuttal.*"  The  practice 
should  not  be  encouraged  of  allowing  either  party,  after 
resting  his  case",  to  amend  and  add  to  his  proof,  until  by 
repeated  experiments  he  conforms  to  the  view  of  the 
court  ;^^  and  when  the  burden  of  proving  any  matter  is 
thrown  upon  a  party  by  the  pleadings,  he  must  generally 
introduce,  in  the  first  instance,  all  the  evidence  upon  which 
he  relies;  and  he  cannot,  after  going  into  part  of  his  case, 
reserve  the  residue  of  his  evidence  for  a  subsequent  oppor- 
tunity.*^ While  the  courts  do  not  encourage  the  establish- 
ment of  a  case  piecemeal,  the  authorities  are  numerous 
where  the  introduction  of  new  evidence  at  the  close  of  the 
opponent's  case  has  been  permitted.^^    An  excellent  illus- 


29  Glenn  v.  Stewart,  167  Mo.  584, 
67  S.  W.  237;  Anaconda  Copper  Min. 
Co.  V.  Heinze,  27  Mont.  161,  69  Paa. 
909,  22  Morr.  Min.  Eep.  346.  Even 
though  the  rebutting  testimony  would 
not  have  been  admissible  on  direct  ex- 
amination: Ankersmit  v.  Tueh,  114 
N.  Y.  51,  20  N.  E.  819. 

30  Davenport  v.  Drake,  3  Port. 
(Ala.)  342;  Eock  Island  v.  Starkey, 
189  ni.  515,  59  N.  E.  971;  Basye  v. 
Goodman,  37  lud.  331;  Stewart  v. 
Anderson,  111  Iowa,  329,  82  N.  W. 
770;  Devonshire  v.  Peters,  104  Mich. 
501,  63  N.  W.  973;  State  v.  BucMer, 
103  Mo.  203,  15  S.  W.  331;  Maloney 
V.  King,  30  Mont.  158,  76  Pac.  4; 
Matlock  V.  Wheeler,  29  Or.  64,  40  Pao. 
5,  43  Pac.  867;  Asay  v.  Hay,  89  Pa. 
77;  Woody  v.  Dean,  24  S.  C.  499; 
Kent  V.  Lincoln,  32  Vt.  591;  State  v. 
Staley,  45  W.  Va.  792,  32  8.  E.  198; 
Anderson  v.  Anderson,  136  Wis.  328, 
117  N.  W.  801.  When,  however,  mat- 
ter has  been  opened  up  in  a  defend- 
ant's cross-examination  of  a  witness 
introduced  for  the  plaintiff,  it  cannot 
be  held  back  for  sur-rebuttal  where 


the  defendant  could  have  introduced 
the  explanation  with  his  other  evi- 
dence in  chief:  Hendershott  v.  West- 
ern Union  Tel.  Co.,  114  Iowa,  415,  87 
N.  W.  288. 

31  Braydon  v.  Goulman,  1  T.  B. 
Mon.  (Ky.)  115;  Mueller  v.  Eebhan, 
94  111.  142. 

32  Hathaway  v.  Hemingway,  20 
Conn.  191;  Hastings  v.  Palmer,  20 
Wend.  (N.  Y.)  225;  Marshall  v. 
Davies,  78  N.  Y.  414 ;  Belden  v.  Allen, 
61  Conn.  173,  23  Atl.  963.  Held,  re- 
versible error  to  allow  the  introduc- 
tion of  rebuttal  testimony  during  the 
examination  in  chief :  Alquist  v.  Eagle 
Iron  Works,  126  Iowa,  67,  101  N.  W. 
520. 

33  Cefalu  V.  Dearborn,  162  Ala.  105, 
49  South.  1030;  Priest  v.  Union  Canal 
Co.,  6  Cal.  170,  4  Morr.  Min.  Eep.  515; 
Stewart  v.  Mundy,  131  Ga.  586,  62  S. 
E.  986 ;  Hooker  v.  Johnson,  6  Pla.  730 ; 
Chicago  etc.  B.  Co.  v.  Carroll,  206 
111.  318,  68  N.  E.  1087;  Coats  v. 
Gregory,  10  Ind.  345;  State  v.  Eohn, 
140  Iowa,  640,  119  N.  H.  88;  Des 
Moines  Sav.  Bank  v.  Colfax  Hotel  Co., 
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tration  of  this  is  furnished  in  an  old  Massachusetts  action 
for  goods  sold  and  delivered.  The  plaintiffs  introduced 
their  books  of  account  and  other  evidence  tending  to  show 
a  delivery  of  the  goods,  and  there  rested  their  case.  At 
the  close  of  the  plaintiff's  evidence  they  were  requested  by 
the  defendants  to  put  in  at  that  time  all  the  evidence  on 
which  they  relied,  but  offered  no  further  evidence  then. 
The  defendants  called  a  witness  who  testified  that  at  the 
time  of  the  delivery,  he  went  with  the  defendants  to  the 
plaintiffs'  shop,  and  told  their  clerk  and  agent  that  the  de- 
fendants wished  to  buy  goods,  and  that  one  Wall,  the  father 
of  one  of  the  defendants,  would  guarantee  payment  to  a 
certain  amount;  that  he  then  asked  the  clerk  "to  put  the 
goods  at  their  lowest  possible  price";  and  then  he  went 
away,  leaving  the  parties  engaged  in  selecting  goods. 
The  defendants  gave  in  evidence  an  admission  of  the  plain- 
tiffs that  the  goods  were  sold  on  a  credit  of  six  months,  and 
also  introduced  evidence  tending  to  show  a  custom  among 
clothing  dealers  that,  where  goods  are  sold  and  nothing 

88  Iowa,  4,  55  N.  W.  67 ;  Morehsad  V.  17  Blatchf.    (U.   S.)    554.     See,  aiso, 

Anderson,  30  Ky.  Law  Bep.  1137,  100  for  the  order  of  conduct  of  a  case  of 

S.  W.  340;  Hathaway  V.  Williams,  105  breach  of  contract,  Peterson  v.  Wal- 

Me.    565,    75    Atl.    129;    Bicketts    v.  ter  A.  Wood  etc.  Co.,  97  Iowa,  148,  59 

Pendleton,  14  Md.  320;  Bay  v.  Smith,  Am.  St.  Bep.  399,  66  N.  W.  96;   of 

9   Gray    (Mass.),   141;    Somerville  v.  slander,  Aetna  L.  Ins.  Co.  v.  Paul,  23 

Eiehards,    37    Mjch.    299;    Wood    v.  111.  App.  611.     Where  letters  are  im- 

Gibbs,  35   Miss.   559;   Dozier  v.  Jer-  mediately   connected,   they   should,,  if 

man,  30  Mo.  216;  Jarvis  v.  New  York  required,  be  connectedly  offered:   Se- 

House-wrecking  Co.,  84  N.  Y.  Supp.  curity   Trust   Co.   v.   Bobb,  ■  142   Fed. 

191;    Multnomah    Oo.    v.    Willamette  78,   73   C.   C.   A.   302.     In  Watson  v. 

etc.    Co.,   49   Or.    204,    89   Pac.   389;  Moore,  1  Car.  &  K.  626,  Chief  Baron 

McCoy   V.   Niblick,   221    Pa.    123,    70  Pollock  held  that  it  waa  the  duty  of 

Atl.  577;  Hopkinton-v.  Waite,  6  B.  I.  a  party  putting  in  evidence  a  letter 

374;  Hughes  v.  State  (Tenn.),  148  S.  which  purported  to  be  an  answer  to 

W.  543;  Gulf  etc.  E.  Co.  v.  Williams  another  letter  to  call  for  and  put  in 

{Tex.  Civ.),  136  S.  W.  527;  Wickham  at  the  same  time  the  letter  to  which 

V.  Leftwich,   112   Va.   225,   70   S.   E.  it    purported   to    be    an    answer,    and 

503;  First  Nat.  Bank  v.  Wunderlich,  not  to  leave  it  to  be  put  in  by  the 

145   Wis.   193,   130  N.  W.   98;    Phil-  other    party.     See,    also,    Trisohet    v. 

adelphia  etc.  E.   Co.  v.  Stimpson,  14  Insurance  Co.,  14  Gray  (Mass.),  456; 

Pet.    (U.    S.)    448,    10   L.    Ed.    536;  Mudge  v.  Pierce,  32  Me.  165. 
United  States  v.  Noelke,  1  Fed.  426, 
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said  between  the  parties  as  to  time,  a  credit  of  six  months 
is  understood.  The  plaintiffs'  counsel  then,  by  leave  of 
court,  made  a  further  opening,  in  which  he  stated  that  he 
should  prove  that,  after  the  interview  in  the  shop,  above 
mentioned,  and  before  the  delivery  of  the  goods,  the  defend- 
ants promised  the  plaintiffs  to  pay  them  on  receipt  of  the 
goods,  for  all  above  the  amount  of  the  guaranty,  and  that 
the  goods  delivered  amounted  to  between  one  and  two  hun- 
dred dollars  above  that  amount;  and  should  also  prove  sev- 
eral conversations  in  which  the  defendants  admitted  that 
they  agreed  to  pay  for  the  goods  sued  for  immediately  on  de- 
livery. The  plaintiffs  were  not  allowed  to  prove  this.  The 
presiding  judge  properly  stated  the  rule  of  law  to  be,  that 
the  plaintiffs  could  not  introduce  in  rebuttial  new  affirmative 
proof  of  the  original  cause,  and  that  the  burden  of  proof  was 
on  the  plaintiffs  to  show  that  the  price  of  the  goods  was  due 
and  payable  at  the  time  of  bringing  the  action;  and  that, 
after  the  defendants'  evidence  was  closed,  the  plaintiffs 
were  not  entitled  to  introduce  this  new  affirmative  proof  of 
their  original  case.  The  rejection  by  the  judge  furnished  no 
cause  for  exception.**  At  the  same  time,  there  are  excep- 
tional cases  in  which  it  has  been  held  error  to  refuse  the 
party  permission  to  introduce  such  subsequent  testimony.*^ 
In  dealing  with  rebutting  evidence,  it  must  be  borne  in 
mind  that  it  does  not  necessarily  mean  evidence  introduced 
at  the  end  of  the  opponent's  case.  We  have^^already  re- 
ferred to  some  cases  where  explanatory  evidence  was  per- 
mitted in  the  midst  of  the  opposite  party's  examination.*® 
It  is  within  the  discretion  of  the  court  to  permit  the  plain- 
tiff to  prove  matters  pertaining  to  his  case  in  connection 
with  a  cross-examination  of  the  defendant.  Where  testi- 
mony already  introduced  by  a  defendant  has  made  the  evi- 
dence legitimate  in  rebuttal,  the  court  may  permit  its  intro- 
duction in  anticipation  of  the  defense  before  the  defendant 

34  Maoullar     y.      Wall,      6      Gray  so  Bass  v.  Receivers  Kirby  Lumber 

(Mass.),  507.     See,  also,  Morrison  v.       Co.  (Tex.  Civ.  App.),  146  S.  W.  658. 

Clark,  7  Gush.    (Mass.)     213.  ^^'^  §  ^^^'  J^**- 

86  See  note  26,  supra. 
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rests.*^  This  is  purely  discretionary,  however,  and  the  dis- 
cretion should  be  exercised  at  the  time  the  question  arises  ^^ 
and  cannot  be  claimed  as  of  right;  and  where  the  attempt 
thus  to  introduce  the  testimony  is  frustrated,  the  party 
should  offer  to  introduce  it  at  the  proper  time  or  he  cannot 
complain  of  its  exclusion.^*  In  some  states  a  vigilant  eye 
is  kept  on  the  request  to  exercise  the  judicial  discretion. 
In  an  Iowa  case  it  is  laid  down  that  the  rule  allowing  the 
trial  court  discretion  in  the  introduction  of  testimony  "has 
its  most  frequent  and  illustrative,  though  not  its  only,  appli- 
cation where  the  party  having  the  burden  has  overlooked 
testimony  in  presenting  his  main  case,  and  is  allowed  to 
introduce  it  at  a  later  stage  of  the  proceedings;  but  it  has 
never  been  held  broad  enough  to  permit  the  opposing  party 
to  go  beyond  the  appropriate  limits  of  cross-examination 


37  Banney  v.  St.  Johnsbury  etc.  K. 
Co.,  67  Vt.  594,  32  Atl.  810,  citing 
Pingry  v.  Washburn,  1  Aikens  (Vt.), 
26i,  15  Am.  Dec.  676,  and  other  Ver- 
mont cases.  See,  also,  Eoss  v.  Pear- 
son, 21  Ala.  473;  Cashman  v.  Harri- 
son, 90  Cal.  297,  27  Pac.  283;  Sher- 
idan \.  Patterson,  34  Colo.  267,  82 
Pae.  539;  East  Tennessee  etc.  E.  Co. 
V.  Hesters,  90  Ga.  11,  15  S.  E.  828; 
Mayer  v.  Brensinger,  180  III.  110,  72 
Am.  St.  Eep.  196,  54  N.  E.  159; 
Alquist  V.  Eagle  Iron  Works,  126 
Iowa,  67,  101  N.  W.  520;  Camden 
Interstate  K.  Co.  v.  Lester  (Ky.),  118 
S.  W.  268 ;  Mawich  v.  Elsey,  47  Mich. 
10,  8  N.  W.  587,  10  N.  W.  57;  Easley 
V.  Missouri  Pac.  B.  Co.,  113  Mo.  236, 
20  S.  W.  1073 ;  Tague  v.  John  Capliee 
Co.,  28  Mont.  51,  72  Pac.  297;  Gillson 
V.  Price,  18  Nev.  109,  1  Pae.  459; 
Lilly  V.  Person,  168  Pa.  219,  32  Atl. 
23;  Atlas  Lumber  etc.  Co.  v.  Flint,  20 
S.  D.  118,  104  N.  W.  1046;  Neilson  v. 
Nebo  Brown  Stone  Co.,  25  Utah,  37. 
69  Pae.  289;  Walker  v.  Westfield,  39 
Vt.  246;  Croft  v.  Northwestern  Steam- 
ship Co.,  20  Wash.  175,  55  Pac.  42; 


Lind  V.  Uniform  Stave  etc.  Co.,  140 
Wis.  183,  120  N.  W.  839;  Tietz  v. 
Tietz,  90  Wis.  66,  62  N.  W.  939. 

38  French  v.  Hall,  119  U.  S.  152, 
30  L.  Ed.  375,  7  Sup.  Ct.  Sep.  170. 

39  Putnam  v.  United  States,  152 
U.  S.  687,  40  L.  Ed.  1118,  16  Sup. 
Ct.  Eep.  923.  See,  also,  Wheeler  ete. 
Mfg.  Co.  V.  Barrett,  70  111.  App.  222. 
In  Leistikow  v.  Zuelsdorf,  18  N.  T>. 
511,  122  N.  W.  340,  the  original  com- 
plaint, which  was  verified  by  plain- 
tiff's attorney,  contained  allegations 
inconsistent  with  the  amended  com- 
plaint upon  which  the  case  was  tried, 
and  also  inconsistent  with  plaintiff's 
version  of  the  transaction  as  testified 
by  him.  Upon  cross-examination  of 
plaintiff,  defendant's  counsel  offered 
in  evidence  such  original  complaint  as 
a  part  of  such  cross-examination, 
which  offer  was  objected  to,  and  the 
objection  sustained.  Held,  not  error, 
as  the  offered  proof,  if  admissible, 
was  not  proper  cross-examination,  but 
was  a  part  of  defendant's  case,  and 
its  reception  at  such  time  was  dis- 
cretionary with  the  trial  court. 
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and  introduce  new  matter  pertaining  solely  to  his  defense. 
If  lie  proposes  to  depend  upon  the  same  experts  used  by 
his  antagonists,  or  desire  to  use  their  testimony  in  support 
of , his  defense,  he  should  'wait  his  turn'  to  which  in  the 
regular  course  of  trial  practice  he  is  entitled."*"  It  will 
be  found  from  the  majority  of  the  cases  cited  that  the  court 
will  nearly  always  be  guided  in  admitting  or  rejecting  evi- 
dence tendered  out  of  the  usual  order  by  the  consideration, 
not  only  of  the  duty  of  the  party  to  have  offered  it  in  due 
course,  but  whether  the  adverse  party  may  be  prejudiced 
by  the  loss  of  an  opportunity  to  reply  to  the  new  matter 
introduced. 

§  810  (810).  Same — Relaxation  of  the  Rule  Discretion- 
ary— Illustrations. — In  the  discretion  of  the  court,  the  rule 
stated  in  the  last  section  may  be  relaxed,  if  the  ends  of  jus- 
tice so  require.*^  Thus  in  a  criminal  case,  the  state  may 
be  allowed  to  reopen  the  case,  and  to  give  new  testimony, 
after  the  defense  has  given  testimony  or  declined  to  offer 
testimony.*^  New  evidence  may  be  admitted  for  the  plain- 
tiff after  a  motion  for  nonsuit,  or  to  direct  verdict,''^  or 

40  Burk  V.  Eeese,  143  Iowa,  496,  42  state  v.  Clyburn,  16  S.  0.  375; 
121  N.  W.  1016.  As  to  other  inter-  State- v.  Eose,  33  La.  Ann.  932;  Green 
ruptions  to  the  opponent's  ease,  see  v.  State,  119  6a.  120,  45  S.  E.  990. 
Jenness  v.  Berry,  17  N.  H.  549.  But  the  court  should  use  great  caution 

41  Graham  v.  Davis,  4  Ohio  St.  362,  in  such  cases :  Clough  v.  State,  7  Neb. 
62  Am.  Dec.  285;  Blake  v.  Powell,  26  320;  Kalle  v.  People,  4  Park.  Cr.  (N. 
Kan.  320;  Curtis  v.  Central  Ey.  Co.,  Y.)   591. 

87  Ga.  416,  13  S.  E.  757;  Hastings  v.  43  Fant   v.   Catheart,    8    Ala.    725; 

Palmer,  20  Wend.  (N.  Y.)  225;  Agate  San  Pedro  Lumber  Co.  v.  Schroeter, 

V.  Morrison,  84  N.  Y.  672;  Brayden  v.  156  Cal.  158,  103  Pac.  888;  Kelly  v. 

Goulman,  1  T.  B.   Mon.    (Ky.)    11,5)  E.   P.    Hallaek  Lumber   etc.    Co.,   22 

State  V.  Alford,  31  Conn.  40;  Dubu-  Colo.  221,  43  Pac.   1003;   Bridger  v. 

que  V.  Coman,  64  Conn.  475,  30  Atl.  Atlanta  Exch.  Bank,  126  Ga.  821,  116 

777;   State  v.  Fox,  25  N.  J.  L.  566;  Am.  St.  Eep.  118,  8  L.  E.  A.,  N.  S., 

Dane  v.  Treat,  35  Me.  198;  Pierce  v.  463,  56  S.  E.  97;  McColgan  v.  McKay 

Wood,    23    N.    H.    519;    Goodman    r.  25   Ga.    631;    Hill   v.    Gleuwood,    124 

Kennedy,  10  Neb.  270,  4  N.  W.  987;  Iowa,  479,  100  N.  W.  522;   Farmers' 

Walker  v.  Walker,  14  Ga.  242;  People  etc.  Bank  v.  Glen  Elder  Bank,  46  Kan. 

V.  MoNamara,   94   Cal.   509,   29   Pac.  376,  26  Pac.  680;  Larman  v.  Huey,  13 

953.     See,  also,  cases  cited  to  note  25,  B.  Mon.   (Ky.)   436;   American  Eagle 

«^i"''*-  Tobacco  Co.  V.  Peirce,  70  Mich.  633, 
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after  all  the  evidence  has  been  closed.**  On  the  same  prin- 
ciple, counsel  have  been  allowed  to  further  cross-examine 
witnesses  after  the  case  has  been  closed,^^  and  to  offer  fur- 
ther evidence  after  the  party  has  rested  his  own  case.** 


38  N.  W.  605;  Tierney  v.  Spiva,  76 
Mo.  279;  Stone  v.  Boscawen  Mills,  71 
N.  H.  288,  52  Atl.  119;  Hackman  v. 
Cedar,  13  Ohio  C.  C.  618,  5  OMo  Cir. 
Dee.  293 ;  Delaney  v.  Mulligan,  148  Pa. 
157,  23  Atl.  1056 ;  Wingo  v.  Caldwell, 
35  S.  C.  609,  14  S.  E.  827;  Bourne  v. 
Johnson,  10  S.  D.  36,  71  N.  W.  140; 
Richardson  v.  Agnew,  46  Wash.  117, 
89  Pae.  404;  Hunter  v.  Snyder,  11  W. 
Va.  198 ;  Eemlinger  v.  Young,  22  Wis. 
426;  Illinois  Cent.  B.  Co.  v.  Griffin, 
80  Fed.   278,  25   C.   C.  A.  413. 

44  Chandler  Bros.  v.  Higgins,  156 
Ala.  511,  47  South.  284;  Gilbert  v. 
Gilbert,  22  Ala.  529,  58  Am.  Dee.  268 ; 
O'Brien  v.  Big  Casino  Gold  Min.  Co., 

9  Cal.  App.  283,  99  Pac.  209;  Priest 
V.  Union  Canal  Co.,  6  Cal.  170,  4 
Morr.  Min.  Rep.  515;  Broke  v.  People, 
23  Colo.  375,  48  Pac.  502;  Lewis  v. 
Helm,  40  Colo":  17,  90  Pac.  97;  Per- 
rell  ».  State,  45  Fla.  26,  34  South. 
220;  Hooker  v.  Johnson,  6  Pla.  730; 
Powell  V.  State,  101  Ga.  9,  65  Am.  St. 
Rep.  277,  29  S.  E.  309;  Cushman  v. 
Coleman,  92  Ga.  772,  19  S.  E.  46; 
Chicago  City  Ry.  Co.  v.  Carroll,  206 
ni.  318,  68  N.  B.  1087;  Montag  v. 
Linn,  23  111.  551;   Coats  v.  Gregory, 

10  Ind.  345;  Hartley  State  Bank  v. 
MeCorkell,  91  Iowa,  660,  60  N.  W. 
197;  Des  Moines  Sav.  Bank  v.  Colfax 
Hotel  Co.,  88  Iowa,  4,  55  N.  W.  67; 
Thatcher  v.  Stiekney,  88  Iowa,  454, 
55  N.  W.  488;  Stevens  v.  Clemmons, 
52  Kan.  369,  34  Pae.  1034;  Froman 
v.  Commonwealth,  19  Ky.  Law  Rep. 
948,  42  S.  W.  728;  Braydon  v.  Goul- 
man,  1  T.  B.  Mon.  (Ky.)  115;  Mc- 
Donald V.  Smith,  14  Me.  99;  Rieketts 
v.  Pendleton,  14  Md.  320;  Marble  v. 


Keyes,  9  Gray  (Mass.),  221;  Ray  v. 
Smith,  9  Gray  (Mass.),  141;  Detroit 
etc.  R.  Co.  V.  Van  Steinburg,  17  Mich. 
99;  Wood  v.  Gibbs,  35  Miss.  559; 
Joplin  Waterworks  Co.  v.  Joplin,  177 
Mo.  496,  76  S.  W.  960;  Wells  v. 
Burbank,  17  N.  H.  393;  Dupree  v. 
Virginia  Home  Ins.  Co.,  92  N.  C.  417 ; 
Moloney  v.  Davis,  48  Pa.  512;  Hop- 
kinton  v.  Waite,  6  R.  I.  374;  Boer- 
schenk  v.  Stokes,  6  Misc.  Rep.  607, 
26  N.  Y.  Supp.  88;  Ford  v.  Niles,  1 
Hill  (N.  Y.),  300;  Drake  v.  Boyce, 
Riley  (S.  C),  22;  St.  Louis  etc.  R.  Co. 
V.  Cassidy  Southwestern  Commission 
Co.,  48  Tex.  Civ.  App.  484,  107  S.  W. 
628;  Pridgen  v.  Hill,  12  Tex.  374; 
Bertha  Zinc  Co.  v.  Martin,  95  Va. 
791,  70  L.  R.  A.  999,  22  S.  E.  869; 
Brooks  v.  Wilcox,  11  Gratt.  (Va.)  411; 
Meserve  v.  Folsom,  62  Vt.  504,  20  Atl. 
926;  ReifC  v.  Coulter,  47  Wash.  678, 
92  Pac.  436;  Riha  v.  Pelnar^  86  Wis. 
408,  57  N.  W.  51 ;  -Philadelphia  Ry. 
Co.  v.  Stimpson,  14  Pet.  (U.  S.)  448, 
10  L.  Ed.  536.  Or  instructions  asked 
for:  Johnston  v.  Mason,  27  Mo.  511. 

45  Commonwealth  v.  Eastman,  1 
Cush.  189,  48  Am.  Dee.  596. 

46  Higdon  V.  Garrett,  163  Ala.  285, 
50  South.  323;  Wolfort  v.  Hochbaum, 
89  Ark.  612,  117  S.  W.  525;  Hoey 
V.  Fletcher,  39  Fla.  325,  22  South.  716 ; 
Heckman  v.  Springfield  etc.  R.  Co., 
161  111.  App.  596;  City  of  Logansport 
v.  Newby  (Ind.  App.),  98  N.  B.  4; 
Tisdale  v.  Bnnis,  144  Iowa,  306,  122 
N.  W.  959;  Means  v.  Ross,  106  La. 
175,  30  South.  300;  State  v.  Duvall, 
83  Md.  123,  34  Atl.  831;  Schilling  v. 
Curran,  30  Mont.  370,  76  Pac.  998; 
Union  Pae.  R.  Co.  v.  Bdmondson,  77 
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Where,  however,  a  party  desires  to  impeach  his  own  wit- 
ness, it  is  essential  that  he  should  do  so  before  closing  his 
case.*^  In  these  various  exigencies  the  courts  uniformly 
endeavor  to  conduct  trials  with  perfect  fairness  to  the  par- 
ties and  their  discretion  in  departures  from  the  rule  of  con- 
duct in  trials  is  seldom  or  never  disturbed  where  no  preju- 
dice is  sustained  by  the  other  party,  and  the  deviation  is  to 
repair  some  accidental  or  otherwise  excusable  error  or  omis- 
sion, or  to  prevent  an  unfair  advantage  being  taken  of  the 
opponent  by  his  adversary.  While  illustrations  innumer- 
able might  be  furnished,  the  inquirer  may  rest  satisfied  that, 
when  the  courts  do  not  permit  the  sought  for  divergence 
from  the  usual  order  of  things,  their  refusal  is  based  on 
the  foundation  of  prejudice  to  the  other  party.  In  the 
absence  of  such  prejudice  and  on  proper  application  dis- 
closing reasonable  grounds  for  relief  by  permitting  testi- 
mony to  be  introduced  at  practically  any  stage  of  the  pro- 
ceedings, the  courts  invariably  take  care  that  justice  shall 
be  done.  Their  unfailing  guide  is  the  common  sense  of  the 
application.*^  In  one  case,  after  the  plaintitf  had  closed 
and  the  defendant  was  opening,  the  court,  after  directing 
the  retirement  of  the  jury,  pointed  out  an  omission  on  the 
plaintiff's  part  of  an  item  of  proof,  and  the  plaintiff  ap- 
plied for  leave  to  prove  it  which  was  granted,  and  it  was 
held  not  an  improper  exercise  of  the  judicial  discretion.*^ 
In  another,  and  which  we  take  to  be  a  bad  precedent,  the 
plaintiff  was  permitted  to  hold  out  his  most  important  wit- 
ness until  the  defense  closed,  and  then  offer  him  on  the  main 

Neb.  682,  110  N.  W.  650;  Barson  v.  48  Penn  v.  Georgia  etc.  E.  Co.,  129 

Mulligan,  77  N.  Y.  App.  Div.  192,  79  Ga.   856,   60   S.   E.   172;   Williams  v. 

N.  Y.  Supp.  31;  Pontiae  Buggy  Co.  V.  Allen,   40   Ind.   295;    Chesapeake   etc. 

Dupree,    23    Tex.    Civ.    App.   298,    56  R.   Co.   v.   Dupee,   23   Ky.   Law   Rep. 

S.  W.  703;  Lauterbach  v.  Netzo,  111  2349,  67  S.  W.  15;  De  Soto  v.  Brown, 

Wis.  322,  87  N.  W.  230;   Hellman  v.  44  Mp.  App.  148;  Hampson  v.  Taylor^ 

Wright,  1  Wyo.  190;  Philadelphia  etc.  15  R.  I.  83,  8  Atl.  331,  23  Atl.  73-'; 

R.  Co.  V.   Stimpson,  14  Pet.   (U.  S.)  Davis  v.  Collins,  69  S.  0.  460,  48  S.  E. 

448,  10  L.  Ed.  535.  469;  Humphrey  v.  State,  78  Wis.  569, 

47  Gray  v.  Good,  44  Ind.  App.  476,  ^^  ^-  ^-  ^3^- 

89  N.  E.  498.  *^  H^>'t  >■  Bowen,  86  Fed.  877,  31 

C.  C.  A.  31. 
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facts.  Said  the  court:  "Such  a  course  might  work  great 
injustice,  but  in  this  case  we  do  not  feel  authorized  to  re- 
verse merely  because  of  this.  We  do  say,  however,  that 
this  course  should  never  be  permitted  unless  the  testimony 
was  omitted  in  the  opening  because  of  necessity  or  inad- 
vertence. Orderly  proceedings  are  important  to  the  proper 
administration  of  justice."^"  So  the  introduction  of  new 
evidence  may  be  allowed  after  the  conclusion  of  the  evi- 
dence and  postponement  for  argument  only,®^  or  after  coun- 
sel have  begun  to  address  the  jury,^^  or  even  after  the  con- 
clusion of  the  argument,  if  it  is  shown  to  be  material,  and 
if  the  delay  is  sufficiently  explained.^^  Under  peculiar  cir- 
cumstances the  courts  have  received  testimony  at  even  a 


__B0  Southern  K.  Co.  v.  Hays,  78 
Miss.  319,  28  South.  939. 

51  Cousins  V.  Partridge,  79  Cal. 
224,  21  Pac.  745;  Volusia  County 
Bank  v.  Bigelo;w,  45  Pla.  638,  33 
South.  704;  German- Am.  Bank  v. 
Owens,  143  111.  App.  211 ;  Holmes  v. 
Hinkle,  63  Ind.  518;  Hill  v.  Miller, 
50  Kan.  659,  32  Pac.  354;  Taylor  v. 
Shemwell,  4  B.  Mon.  (Ky.)  575 ;  State 
V.  Sims,  106  La.  543,  31  South.  71; 
McDonald  v.  Smith,  14  Me.  99; 
Green  v.  Ford,  35  Md.  82 ;  Carriere  v. 
Merrick  Lumber  Co.,  203  Mass,  322, 
89  N.  B.  544;  Minkley  v.  Springwell's 
Tp.,  113  Mich.  347,  71  N.  W.  649; 
Wood  V.  Gibbs,  35  Miss.  559;  Doyle 
V.  St.  Louis  Transit  Co.,  124  Mo. 
App.  504,  101  S.  W.  598;  Laeey  v. 
Woodward,  5  N.  M.  583,  25  Pac.  785; 
Henry  v.  Lowell,  16  Barb.  (N.  Y.) 
268;  Van  Dusen  Inv.  Co.  v.  Western 
Pishing  Co.  (Or.),  126  Pac.  604; 
Gregg  V.  Mallett,  111  N.  C.  74,  15  8.  E. 
936;  McCoy  v.  Niblick,  221  Pa.  123, 
70  Atl.  577;  Johnson  v.  Bonner  (S. 
C),  75  S.  E.  369;  Citizens'  Bank  v. 
Shaw,  14  S.  D.  197,  84  N.  W.  779; 
Louisville  etc.  E.  Co.  v.  Parker,  12 
Heisk.  (Tenn.)  49;  Keahey  v.  Bryant 
Evidence  V — 5 


(Tex.  Civ.  App.),  134  S.  W.  409; 
Galveston  etc'  E.  Co.  v.  Parrish  (Tex. 
Civ.  App.),  40  S.  W.  191;  Eeed  v. 
Listen,  8  Tex.  Civ.  App.  118,  27  S.  W. 
913;  Brooks  v.  Wilcox,  11  Gratt. 
(Va.)  411;  Perdue  v.  Caswell  Creek 
Coal  etc.  Co.,  40  W.  Va.  372,  21  S.  E. 
870;  Maxwell  v.  Town  of  Wellington, 
138  Wis.  607,  120  N.  W.  505;  Hanson 
v.  Michelson,  19  Wis.  498. 

52  Eussell  v.  Kearney,.  27  Ga.  96; 
Parker  v.  Johnson,  25  Ga.  576; 
Buchanan  v.  Cook>  70  Vt.  168,  40 
Atl.  102 ;  Hart  v.  Bowen,  supra. 

53  Merchants'  Nat.  Bank  v.  Van- 
diver,  108  Ga.  768,  33  S.  E.  430; 
Mathis  V.  Colbert,  24  Ga.  384;  Bolen  v. 
People,  184  111.  338,  56  N.  E.  408; 
Roush  V.  Eoush,  154  Ind.  562,  55  N.  E. 
1017;  Watt  v.  Alvord,  25  Ind.  533; 
Hamilton  Buggy  Co.  v.  Iowa  Buggy 
Co.,  88  Iowa,  364,  55  N.  W.  496 ;  Sel- 
lers V.  Zimmerman,  18  Md.  255;  Gray 
V.  Willcox,  56  Mich.  58,  22  N.  W.  109 ; 
Hood  V.  Mathis,  21  Mo.  308;  Fre- 
mont etc.  E.  Co.  V.  Grum,  30  Neb.  70, 
46  N.  W.  217;  Tracey  v.  Good,  3  Pa. 
L.  J.  136;  George  v.  Pilcher,  28  Gratt. 
(Va.)  299,  26  Am.  Eep.  350;  Everman 
V.  City  of  Menomonie,.  81  Wis.   624, 
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later  stage  and  at  any  time  before  the  verdict  was  ren- 
dered.®* Indeed,  there  are  decisions  showing  that  the  privi- 
lege has  been  extended  even  beyond  the  rendition  of  the 
verdict  and  up  to  the  signing  of  judgment.^*  Of  course,  in 
the  exercise  of  discretion  in  such  cases  as  have  been  cited, 
new  testimony  must  not  be  so  received  without  giving  the 
adverse  party  an  opportunity  to  be  present  and  cross-ex- 
amine the  witness  and  to  offer  counter-proof  or  explain  the 
evidence  so  introduced,®*  nor  unless  the  evidence  is  prop- 
erly admissible  under  the  pleadings.®''  In  such  case  rea- 
sonable time  should  be  given  the  adversary  to  prepare  to 
meet  the  new  evidence.  When  a  witness  had  not  answered 
-to  his  subpoena  and  was  attached  and  appeared  after  the 
case  had  been  closed  and  two  speeches  made  to  the  jury,  it 
was  not  improper  for  him  to  be  introduced  after  the  court 
offered  to  allow  the  other  side  a  postponement  to  permit 


11  N.  W.  1013.  But  after  the  jury 
had  returned  to  give  their  verdict,  it 
was  held  too  late:  Eiley  v.  Cooper,  1 
Craneh  C.  C.  116,  Fed.  Cas.  No. 
11,836. 

54  After  charge:  Dyer  v.  State,  88 
Ala.  229,  7  South.  267. 

55  Bynum  v.  Brady,  82  Ark.  603, 
100  S.  W.  66;  Loewenthal  v.  Coonan, 
135  Cal.  381,  67  Pac.  324,  1033,  68 
Pac.  303 ;  Hooker  v.  Johnson,  6  Fla. 
730;  Bobinsoh  v.  Kirkwood,  91  HI. 
App.  54;  Maynard  v.  Shorb,  85  Ind. 
501;  Thatcher  v.  Stick'ney,  88  Iowa, 
454,  55  N.  W.  488;  Cook  v.  Ottawa 
University,  14  Kan.  548;  Webb  v. 
Galloway,  1  Litt.  (Ky.)  78;  Schwert- 
mau  V.  Vosa,  21  Ky.  Law  Bep.  209, 
50  S.  W.  832,  51  S.  W.  183;  Chivers 
V.  Lytle,  97  Mich.  477,  56  N.  W.  862 ; 
Eoyston  v.  Illinois  Cent.  E.  Co.,  67 
Miss.  376,  7  South.  320;  Tomer  v. 
Deusmore,  8  Neb.  384,  1  N.  W.  315; 
Sanf ord  Mfg.  Co.  v.  Wiggin,  14  N.  H. 
441,  40  Am.  Dec.  198;  Russell  v. 
Koouee,  104  N.  C.  237,  10  S.  E.  256; 


Keeveny  v.  Ottman,  11  Ohio  Dec.  301, 
26  Cine.  L.  Bui.  65;  Meyer  v.  Goedel, 
31  How.  Pr.  (N.  T.)  456;  Case  v. 
Dodge,  18  E.  I.  661,  29  Atl.  785; 
Allen  V.  Watson,  2  Hill  (S.  C),  319; 
Lueders  v.  Town  of  Tenino,  49  Wash. 
521,  95  Pae.  1089;  Leary  v.  Leary, 
68  Wis.  662,  32  N.  W.  623.  In 
Clavey  v.  Lord,  87  Cal.  413,  25  Pac. 
493,  both  parties  introduced  evidence 
three  months  after  the  verdict  was 
given.  See,  also,  the  Canadian  case, 
Hurrell  v.  Simpson,  22  U.  C.  Q.  B.  65. 

56  Mathews  v.  Bosworth,  76  Ga.  19; 
Hurd  V.  Lill,  26  111.  496;  McDonald 
V.  Moore,  65  Iowa,  171,  21  N.  W.  504; 
Hendron  v,  Kobinson,  9  B.  Mon. 
(Ky.)  503;  Gillette  v.  Morrison,  9 
Neb.  395,  2  N.  W.  853;  Fell  v.  New 
York  Locomotive  Works,  50  Hun,  602, 
3.N.  Y.  Supp.  381;  Asay  v.  Hay,  89 
Pa.  77;  Thompson  v.  Clendening,  1 
Head  (Tenn.),  2S7;  George  v.  Pilcher, 
28  Gratt.  (Va.)  299,  26  Am.  Eep.  350. 

57  Wagar  v.  Bowley,  104  Mich.  38, 
62  N.  W.  293. 
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other  witnesses  to  be  sent  for  in  opposition.^^  It  is  a  fur- 
ther illustration  of  the  principle  under  discussion  that  the 
court  may  permit  a  party  to  open  one  line  of  proof,  and  to 
abandon  it  in  the  course  of  the  trial  and  take  an  inconsistent 
one,^^  and  this  has  been  allowed  on  the  part  of  the  plaintiff, 
even  after  the  defendant  has  rested  his  case.^"  In  some 
states,  there  are  statutes  regulating  this  subject  which 
should  be  consulted  by  the  practitioner. 

§  811  (811).  Same — Discretion  of  court — Review. — ^It  is 
obvious  from  the  illustrations  already  given  that  the  prof- 
fered testimony  will  not  be  received  out  of  its  regular  order, 
if,  in  the  discretion  of  the  court,  the  ends  of  justice  will  not 
thereby  be  subserved.®^  The  rulings  of  the  trial  judge  upon 
these  matters  are  not,  as  a  rule,  reversible  for  error.**^  The 
rules  relating  to  the  order  of  introducing  evidence  are  for 
the  most  part  mere  rules  of  practice;  they  are  under  the 
control  of  the  court  and  subject  to  be  varied  in  the  exercise 
of  a  sound  judicial  discretion,  so  that  a  departure  from  the 
ordinary  rules  or  a  refusal  to  grant  indulgence  to  a  party 
cannot  properly  be  made  a  ground  of  error.^^  This  has 
been  illustrated  in  a  large  class  of  cases  where  the  courts 

B8  Mathewa   v.    Bosworth,    76    Ga.  21    Pac.     551,     748;     Devonshire    v. 

19 ;  and  in  Taylor  v.  Shemwell,  4  B.  Peters,  104  Mich.  501,  63  N.  W.  973 ; 

Mon.  (Ky.)  575,  it  was  held  that  the  Willard   v.   Pettitt,   153    HI.    663,   39 

judge  might  discharge  the  jury  and  N.   E.   991;    State  v.   Eobertson,   111 

continue  the  cause  in  order  to  have  a  La.   35,   35   South.    375;    Sweeney    v. 

fair  investigation.     See,  also,  Delmas  Hjul,  23  Nev.  409,  48  Pac.  1036,  49 

V.  Martin,  39  Cal.  555.  Pac.  169;  Hart  v.  United  States,  84 

69  Turner  v.   Yates,   16   How.    (U.  ^'^-  '^^'  ^'  «•  ^^  ^-  '^^'  ^^^^^'^  ^• 

S  -)  14   14  L   Ed    824  Gaynor,  77  Wis.  378,  46  N.  W.  547.' 

62  Wells    V.    Burbank,    17    N.    H. 

60  Morris  v.  Wadsworth,  17  Wend.  393.  Bacon  v.  Williams,  13  Gray,  525; 
(N.  Y.)   103.  Baer  vT  State,  59  Neb.  653,  81  N.  W. 

61  Cozart  V.  Lisle,  1  Meigs  (Tenn.),  856;  Kirschbon  v.  Bonzel,  67  Wis. 
65;  Louisville  &N.  Ky.  Go.  V.  Barker,  178,  29  N.  W.  907;  San  Francisco 
69  Ala.  435,  11  South.  453;  Snod-  Breweries  v.  Schurtz,  104  Gal.  420,  38 
grass  v.  Commonwealth,  89  Va.  679,  Pac.  92.  This  is  assumed  in  most  of 
17  S.  E.  238;  Mutual  Life  Ins.  Co.  v.  the  cases  cited  in  the  last  section. 
Thomson,  94  Ky.  253,  22  S.  W.  87;  63  See  the  eases  cited  in  the  next 
First  Nat.  Bank  v.  Wolff,  79  Cal.  69,  note. 
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have  granted  indulgence  in  receiving  evidence  out  of  the 
regular  order,  in  allowing  witnesses  to  be  recalled,  in  per- 
mitting evidence  in  rebuttal  which  should  have  been  offered 
in  chief,  in  supplying  omissions  and  the  like,"*  or  evidence 
in  sur-rebuttal  which  should  have  been  tendered  in  rebuttal. 
If  the  evidence  be  competent  and  relevant  to  the  issues, 
appellate  courts  do  not,  as  a  rule,  consider  the  question 
as  to  the  order  in  which  it  was  introduced."^  In  a  North 
Dakota  case  the  court  said  with  reference  to  rulings  on  the 
admission  of  testimony:  "It  is  firmly  settled  that  the  order 
of  proof  is  committed  to  the  discretion  of  the  trial  court, 
and  it  is  seldom,  if  ever,  that  reversible  error  can  be  predi- 
cated on  the  exercise  of  such  discretion."""  But  if  there 
is  a  clear  abuse  of  discretion,  or  if  the  error  of  the  court  is 
so  gross  and  palpable  as  to  defeat  the  ends  of  justice,  the 
decision  will  be  reversed  on  appeal."'^  It  is  very  clear  that 
it  is  no  abuse  of  discretion  if  the  court  refuses  to  allow  the 


64  Riehmond  &  D.  Ky.  Co.  v.  Vance, 
93  Ala.  144,  30  Am.  Sf.  Eep.  41,  9 
South.  574;  Wolfort  f.  Hochbaum, 
89  Ark.  612,  117  S.  W.  525;  Bates  v. 
Tower,  103  Cal.  404,  37  Pac.  385; 
Beaeh  v.  Schroeder,  47  Colo.  312,  107 
Pac.  271;  Hutohinson  v.  Jackson,  53 
Ga.  56;  Springfield  v.  Dalby,  139  111. 
34,  29  N.  B.  860;  Willard  v.  Pettitt, 
153  111.  663,  39  N.  E.  991;  Pittsburgh 
etc.  E.  Go.  V.  Nicholas,  165  Ind.  679, 
76  N.  B.  522;  Wicke  v.  Iowa  State 
Ins.  Co.,  90  Iowa,  4,  57  N.  W.  632; 
Stevens  v.  Clemmons,  52  Kan.  369, 
34  Pac.  1043 ;  Brown  v.  State,  72  Md. 
468,  20  Atl.  186;  Devereaux  v. 
Phillips'  Estate,  97  Mich.  104,  56 
N.  W.  228;  Hiramelberger-Harrison 
Lumber  Co.  v.  Deneen,  220  Mo.  184, 
119  S.  W.  365;  Garland  v.  Smith,  127 
Mo.  583,  28  S.  W.  196,. 29  S.  W.  836; 
Basye  v.  State,  45  Neb.  261,  63  N.  W. 
811;  Fine  v.  Interurban  St.  R.  Co., 
45  Misc.  Rep.  587,  91  N.  Y.  Supp. 
43;  Lindheim  v.  Buys,  11  Misc.  Eep. 
16,  31  N.  y.  Supp.  870;  Aultman  v. 


Jones,  15  N.  D.  130,  106  N.  W.  688; 
Case  V.  Dodge,  18  E.  I.  661,  29  Atl. 
785;   Huff  v.  Latimer,  33  S.  C.  255, 

11  S.  B.  758;  Davis  v.  Willis,  47 
Tex.  154;  Neilson  v.  Nelo  Brown 
Stone  Co.,  25  Utah,  37,  69  Pac.  289; 
GosB  V.  Turner,  21  Vt.  437 ;  Stephen- 
son V.  Wilson,  50  Wis."  95,  6  N.  W. 
240;  Eiha  v.  Pelnar,  86  Wis.  408,  57 
N.  W.  51;  Chicago  Great  Western  E. 
Co.  V.  Prince,  97  Fed.  423,  38  C.  C.  A. 
239.  See,  also,  the  cases  cited  in  pre- 
ceding section,  and  the  late  case  of 
Smith  V.  Stanley,  114  Va.  117,  75 
S.  E.  742. 

66  In  re  Winslow's  Will  (Iowa), 
122  N.  W.  971. 

66  Zilke  V.  Johnson,  22  N.  D.  75, 
132  N.  W.  640. 

67  Smith  V.  Britton,  4  Humph. 
(Tenn.)  201;  Hanson  v.  Michelsou,  19 
Wis.  498;  Meyer  v.  CuUeu,  54  N.  Y. 
392;  Meacham  v.  Moore,  59  Miss.  561; 
Smith  V.  State  Ins.  Co.,  58  Iowa,  487, 

12  N.  W.  542. 
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introduction  of  evidence  out  of  its  order,  when  it  is  apparent 
that  the  relaxation  of  the  general  rule  would  further  a  mere 
trick  or  scheme  or  operate  as  a  fraud  upon  one  of  the  par- 
ties,®* or  encourage  the  tampering  with  witnesses  to  induce 
them  to  prop  up  a  cause  whose  weakness  has  been  exposed.*® 
Each  case  must  be  considered  on  its  own  circumstances. 
What  is  or  is  not  an  abuse  of  discretion  must  necessarily 
depend  upon  these  circumstances,  and  no  more  general  rule 
can  be  laid  down  than  that  above  stated.  "Where,  for  ex- 
ample, the  plaintiff  did  not  omit  the  needed  evidence, 
through  any  mistake,  misapprehension  or  inadvertence,  but, 
on  the  contrary,  was  warned  in  such  a  way  as  should  have 
arrested  attention  to  the  requisite  testimony,  if  it  was  avail- 
able, it  was  no  abuse  of  discretion  to  refuse  to  allow  the 
introduction  of  further  evidence  after  the  ruling  of  the 
court  on  the  issue  involved.  "It  may  well  be,"  said  the 
court,  "that  it  would  have  been  a  wiser  exercise  of  discre- 
tion to  have  allowed  further  evidence,  but  that  is  not  the 
questionwe  must  consider.  There  was  ground  for  the  exer- 
cise of  the  court's  discretion  in  refusing  to  allow  further 
evidence  after  the  case  was  closed  and  a  decision  rendered. 
....  If  plaintiff  erred  in  judgment  as  to  the  legal  ques- 
tions involved,  or  as  to  the  force  and  effect  of  the  evidence, 
those  are  very  common  mistakes,  and  are  met  with  in  almost 
every  trial.  The  court  did  not  abuse  his  discretion."'^" 
Nevertheless,  while  the  enforcement  of  the  rule  is  largely 
within  the  discretion  of  the  court,  such  discretion  cannot 
be  exercised  arbitrarily,  but  must  always  be  with  due  re- 
gard to  the  substantial  rights  involved,  and  must  be  in 
accord  with  that  which  is  just  and  proper  under  the  cir- 
cumstances. When  the  circumstances  of  the  particular  case 
are  such  that  the  strict  enforcement  of  the  rule  will  prob- 
ably result  in  injustice  to  the  party  against  whom  it  is  in- 
voked, while  its  relaxation  could  not  possibly  work  any 
injustice  to  the  opposite  party,  or  cause  any  delay  in  the 

68  Breedlove  v.  Bundy,  96  Ind.  319.  70  Gilreath  v.  Furman,  57  S.  C.  289, 

69  Eueker  v.  Eddings,  7  Mo.  115.  35  S.  B.  516. 
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trial  of  the  cause,  it  is  an  abuse  of  discretion  for  the  court 
to  deprive  a  litigant  of  the  benefit  of  material  evidence 
solely  upon  the  technical  ground  that  it  vras  not  offered 
at  the  proper  time.  An  arbitrary  enforcement  of  the  rules 
of  evidence,  which  defeats  their  main  purpose  places  the 
means  above  the  ends,  and  gives  more  importance  to  the 
formalities  and  methods  of  procedure  than  to  the  right  and 
justice  of  the  result  reached. '^^ 

§  812  (812).  Privilege  allowed  counsel  as  to  order  of 
proof. — Subject  to  the  general  rule  that  each  party  should, 
in  his  turn,  produce  all  the  testimony  tending  to  support 
his  claim  or  defense,  the  order  of  time  for  the  introduction 
of  evidence  to  support  the  different  parts  of  an  action  or 
defense  should  be  generally  left  to  the  discretion  of  the 
party  and  his  counsel.''^     The  party  or  counsel  cannot  be 


Ti  Bass  V.  Receivers  of  Kirby  Lum- 
ber Co.  (Tex.  Civ.  App.),  146  S.  W. 
658.  In  this  ease,  an  action  for  per- 
sonal injuries,  the  plaintiff  showed  in 
his  complaint  a  previous  judgment 
between  the  same  parties  on  the  same 
cause  of  action,  and  it  lay  on  him  to 
show  that  it  was  not  valid.  He 
omitted  this  in  his  main  case.  The 
defendants  did  not  touch  the  question 
in  their  case,  and  when  the  plaintiff 
sought  to  introduce  in  rebuttal  that 
such  judgment  was  fraudulently  pro- 
cured by  defendants,  their  objection 
to  its  introduction  was  sustained  by 
the  trial  court.  As  the  appellate  court 
said,  it  would  have  taken  no  more 
time  to  have  allowed  it  in  on  rebuttal 
than  if  it  had  been  offered  originally, 
and  as  there  was  nothing  to  show  that 
the  defendants  were  unprepared  to 
meet  it,  and  as  the  plaintiff  was  forced 
to  take  a  nonsuit  on  their  objection  be- 
ing sustained,  the  trial  judge  erred  in 
excluding  it  and  refusing  a  motion  to 
reinstate  the  case.  See,  also.  More- 
land    V.    Ncwberger    Cotton    Co.,    94 


Miss.  572,  48  South.  187,  for  another 
excellent  illustration  of  what  was  held 
to  be  an  abuse  of  discretion. 

72  Moody  V.  Peirano,  4  Cal.  App. 
411,  88  Pac.  380;  Dannelly  v.  Buss, 
54  Fla.  285,  45  South.  496;  Southern 
E.  Co.  V.  Clay,  130  Ga.  563,  61  S.  E. 
226 ;  Mix  v.  Osby,  62  ill.  193 ;  Todd 
V.  Crail,  167  Ind.  48,  77  N.  E.  402; 
Hadden  v.  Johnson,  7  Ind.  394 ;  Burke 
V.  Burke,  142  Iowa,  206,  119  N.  W. 
129;  McBride  v.  Steinweden,  72  Kan. 
508,  83  Pac.  822;  Sidwell  v.  Worth- 
ington,  8  Dana  (Ky.),  74;  Cotton  v. 
Haskins,  16  Ky.  151;  Pharr  v.  Shadel, 
115  La.  92,  38  South.  914;  Gordon 
V.  Millaudon,  16  La.  Ann.  347;  Mil- 
ler v.  Leib,  109  Md.  414,  72  Atl.  466; 
Plank  Road  Co.  v.  Bruce,  6  Md.  457; 
liodgkins  v.  Chappell,  128  Mass.  197; 
Commonwealth  v.  Dam,  107  Mass. 
210;  Brockmiller  v.  Industrial  Wks., 
148  Mich.  642,  112  N.  W.  688; 
Pcgram  v.  Newman,  54  Miss.  612; 
Lea  v.  Guicp,  21  Miss.  (13  Smedes  & 
M.)  656;  State  >.  Currier,  225  Mo. 
642,  125  S.  W.  461;  Powell  v.  Hanui- 
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presumed  to  show  his  ability  to  establish  his  entire  claim 
or  defense  in  advance,  and  a  reasonable  latitude  must  be 
allowed  as  to  the  order  in  which  the  details  of  evidence  shall 
be  brought  forwardJ^  The  order  in  which  a  party  shall 
offer  his  evidence  is  for  his  counsel  to  determine,  unless  it 
is  made  to  appear  to  the  court  that  some  undue  advantage 
of  the  opposite  party  is  thereby  attempted/*  When  evi- 
dence is  offered  which  proves  or  tends  to  prove  any  rele- 
vant fact,  it  is  to  be  presumed  that  this  will  be  followed  by 
such  other  proof  as  is  necessary  to  establish  the  proper  con- 
nectionJ^  Hence,  it  is  of  no  consequence  in  what  order  the 
evidence  is  introduced,  so  far  as  its  ultimate  legitimacy  is 
concerned,  provided,  in  its  relation  to  the  other  evidence  in 
the  case,  it  is  at  the  end  pertinent  to  the  issue.''^  A  case 
consists,  frequently,  of  various  facts,  neither  one  of  which 
makes  it  out ;  and  to  hold  that  a  party  is  not  entitled  to  in- 
troduce any  part  until  he  establishes  the  whole,  is  to  require 
an  impossibility.  All  that  the  court  can  ask  is,  that  the 
particular  evidence  offered  conduces  to  establish  any  one 
proposition  involved  in  the  issue.  It  is  time  enough  to  pass 
upon  the  sufficiency  of  the  proofs  after  they  are  all  in  the 
cause.  There  must  be  a  starting  place  somewhere,  and  the 
court  should  never  reject  evidence  merely  because,  unaided 

bal   Ey.   Co.,   35   Mo.   457;    Noyes  v.  12  W.  Va.   699;   Howard  v.  Belden- 

Clifford,  37  Mont.  138,  94  Pae.  842;  ville   Lumber   Co.,   129  Wis.   98,   108 

Union  P.  E.  Co.  v.  Edmonson,  77  Neb.  N.  W.  48 ;  Loder  v.  Jayne,  142  Fed. 

682,  110  N.  W.  650;  Lusk  v.  Colvin,  1010. 

8  N.  J.  L.  62;  Eipley  v.  Arledge,  94  ,3  p^^^   ^    Warford,    7   Md.    582; 

N.    C.    467;    Petersburg    S.    Dist.    v.  ^liompson  v.  Franks,  37  Pa.  327. 

Peterson,    14   N.   D.   344,   103   N.   W.  ,^  ^,  ^       ,^        ^      .     ,,,   ,„     ,„, 

r,^^     ex       11        TT  11    tec  r>.    oKfi    ma  ^*  McDaneld  v.  Logi,  143  III.  487, 

756;  Stowell  v.  Hall,  56  Or.  256,  108  „„  ^^    „      „„      ,^                     „ 

_'„„_,,          ,T  T^            i.    000  ^2  N.  B.  423.     He  cannot,  of  course, 

Pac.   182;   Buck   v.   McKeesport,  223  .    ,.      .    .     ^  ,      ,     ,      .^    ',  .            ^' 

■F^       «,-,     r,o    «ii     rri^       »    1    i.  indiscriminately  deal  with  his  proofs, 

Pa.    211,    72    Atl.    514;    Anderton   v.  /                       . ,  -^       , 


Blais,  28  E.  I.  78,  65  Atl.  602;  St. 
Louis  E.  Co.  V.  Cassidy  etc.  Commis- 
sion Co.,  48  Tex.  Civ.  484,  107  S.  W. 
628;  Pocahontas  etc.  Co.  f.  Williams, 
105  Va.  708,  54  S.  E.  868;  Jenne  v. 
Joslyn,    41    Vt.    478;    Eiehardson    v.  ''^  Rogers  v.  Brent,  10  HI.  (5  Gil.) 

Agnew,  46  Wash.   117,  89  Pac.  404;       573,  50  Am.  Dec.  422. 
Winklec  v.  Chesapeake  &  O.  E.  Co.,  7«  Jenne  v.  Joslyn,  41  Vt.  478. 


In  the  case  of  secondary  evidence,  he 
must  lay  the  usual  foundation.  He 
Cannot  introduce  it  subject  to  subse- 
quent proof:  Byrd  v.  State,  1  How. 
(Miss.)  247. 
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by  other  testimony,  it  is  insufficient,  if  it  tend  legally  to 
prove  any  part  of  the  case.'^^  The  practice  is  the  same  in 
criminal  and  civil  cases.  Where  a  chain  of  testimony  is 
proposed,  the  links  of  which,  unconnected,  would  be  irrele- 
vant, counsel  must  be  allowed  to  begin  somewhere,  upon  the 
expectation  that  the  other  links  are  to  be  afterward  sup- 
plied, and  for  this  the  court  rely  upon  the  statement  of 
counsel,  professional  honor  being  a  guaranty  against 
abuse.''^  For  example,  the  court  may  permit  a  sheriff's 
deed  to  be  given  in  evidence  before  the  judgment  and  execu- 
tion on  which  it  is  founded  are  introduced;''^  and  where  one 
relies  on  his  right  as  assignee  of  a  bond,  he  may  introduce 
the  bond  in  evidence  before  he  shows  his  title  and  interest 
in  it.^°  So,  in  an  action  of  ejectment,  the  mere  fact  that 
the  plaintiff's  mode  of  proving  his  title  is  illogical  and 
serves  to  confuse  the  record  is  not  ground  for  a  new  trial.^^ 
In  an  Ohio  case,  it  was  held  that  the  rule  under  discussion 
should  be  limited  to  cases  where  the  objection  to  the  testi- 
mony related  mainly  to  its  relevancy  to  the  issue,  and  did 
not  extend  to  cases  where  the  objection  is  to  its  legal  incom- 
petency to  prove  the  fact.  "In  the  one  case  there  is  a  fact 
proved  which  subsequent  developments  may  show  to  be  rele- 
vant to  the  issue,  but  in  the  other,  there  has  been  no  legal 

T7  Palmer  v.  Cafferty,  15  Cal.  334.  under  the  eontrapt.  and  that  he,  plain- 

This  was   an   action  in   ejectment  in  tiff,  had  succeeded  to  the  right  and 

which  plaintiff  offered  in   evidence  a  title  of  9. 

contract  by  which   S.   agreed   to   sell  TS  But  the  order  in  which  such  evi- 

to  W.   the  land  sued  for,  and  when  dence    shall    be    introduced    is    under 

the  money  was  paid,  to  make  a  deed,  the   control    of   the    court,    who    may 

W.   to   take   possession   at   once,   and  direct    the    counsel    to    begin    at    any 

to   retain   it  so   long  as  he  complied  part   of   the   proposed   chain   of    evi- 

with    the    contract.     Plaintiff    stated  dence,  as  the  purposes  of  justice  may 

Ms  intention   to  show,  in   connection  seem    to    require:    United    States    v. 

with  the  contract,  that  the  defendant  Flowery,   1   Spr.    109,   Fed.   Gas.   No. 

claimed  under  W.    The  answer  averred  15,122. 

that  W.  mortgaged  to  defendant,  who  T9  Catterlin    v.    Douglass     17    Ind. 

foreclosed,  and  went  into  possession.  213. 

Eeld,  that  the  contract,  with  the  other  30  Van  Ormaii  v.  Spafford,  16  Iowa, 

proof,  was,  prima  facie,   relovant   to  186. 

the  issue,  plaintiffs'   object   being   to  si  Stephenson    v.   Wilson,   50    Wis. 

show  that  W.  had  forfeited  his  rights  95,  6  >,.  W.  24U. 
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proof  of  the  fact  itself,  and  when  made  relevant  it  would 
still  be  incompetent."*^  Whether  this  inversion  of  order 
is  a  right  or  a  privilege  has  been  disputed.  In  one  case  it 
is  said:  "It  has  been  again  and  again  ruled  by  this  and  all 
courts  that  a  party,  plaintiff  or  defendant,  may  begin  at 
either  end  of  his  testimony,  upon  the  assurance  of  counsel 
that  he  expected  to  supply  all  the  links  in  the  testimony 
necessary  to  make  out  the  case."*^  In  an  Illinois  case  the 
court  said:  "Under  the  practice,  a  party  has  the  right  to 
introduce  his  evidence  in  the  order  he  may  prefer,  provided 
he  shall  connect  it,  and  thus  render  it  material  to  the  is- 
sue."**' On  the  other  side  we  find  such  expressions  as: 
"The  order  of  admission  of  testimony  is  within  the  sound 
discretion  of  the  trial  court ";*^  "the  scope  of  the  cross-ex- 
amination of  the  defendant,  as  well  as  the  order  of  proof, 
were  within  the  discretion  of  the  trial  court  ";*^  and  that 
the  order  in  which  the  plaintiff  should  set  forth  his  docu- 
mentary evidence  of  title  "was  a  matter  in  the  discretion 
of  the  judge."*''  To  enable  a  plaintiff  to  recover  in  an 
action  of  replevin,  it  must  appear  from  the  evidence  that 
he  was  entitled  to  the  possession  of  the  property  sued  for, 
or  some  of  it,  at  the  time  the  action  was  brought.  Where 
no  such  right  has  been  shown,  no  error  is  committed  in 
excluding  evidence  tending  to  show  that  the  defendant  was 
in  default  in  his  payments  for  such  property,  even  though, 
at  the  time  such  evidence  was  offered,  the  plaintiff  had 
established  the  fact  of  the  conditional  sale  of  the  property 
in  question ;  the  trial  court  being  authorized  to  regulate  the 

82  Wilson  V.  Barkalow,  11  Ohio  St.  8T  Bipley  v.  Arledge,  94  N.  C.  467. 
470.  In  this  ease  the  testimony,  when  See,  also,  Foley  v.  Tipton  Hotel  Assn., 
offered,  was  mere  hearsay.  102  Iowa,  272,  71  N.  W.  236;  Prugia 

83  MeCurdy  v.  Terry,  33  Ga.  49.  v.  Trueheart,  48  Tex.  Civ.  App.  513, 

84  Mix  V.  Osby,  62  111..  193.  See,  106  S.  W.  736.  The  last-named  ease 
also,  Pegram  v.  Newman,  54  Miss.  612.  sets  out  the  better  rule  that  parties 

85  City  of  Logansport  v.  Smith,  47  are  not  required  to  introduce  deeds 
Ind.  App.  64,  9'3  N.  B.  883.  in  the  order  of  their  exeeution,  but 

86  Cobb  etc.  Co.  v.  Hills,  208  Mass.  might  suit  their  eonvenienee  subject 
2T0,  94  N.  E.  265;  Sullivan  v.  to  the  direction  of  the  court  in  the 
Fugazzi,  193  Mass.  518,  79  N.  E.  775.  exercise  of  its  discretion. 
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order  of  the  introduction  of  evidence,  and  no  abuse  of  the 
exercise  of  such  discretion  being  made  to  appear.^®  We 
take  the  former  expressions  of  the  right  of  the  party  as  in- 
tended to  be  limited  by  the  exercise  of  the  court's  discretion 
and  therefore  to  be  regarded  only  as  a  privilege.  It  can- 
not be  supposed  that  the  decisions  first  referred  to  were 
intended  to  deprive  the  court  of  its  power  over  the  order 
of  proof.  In  Louisiana,  however,  the  courts  seem  to  have 
abandoned  the  prerogative.  It  is  the  rule  there  "not  to 
control  a  party  in  the  order  of  introducing  his  proofs."*^ 
From  the  majority  of  the  cases  it  appears  to  be  clear  that 
while  the  court  does  not  arbitrarily  interfere  with  the  order 
of  proof,  especially  when  the  assurance  of  connecting  with 
other  and  relevant  facts  is  given,  they  do  undoubtedly  pos- 
sess the  right,  in  what  they  consider  the  interests  of  justice, 
to  control  that  order  and  to  direct  the  postponement  of  tes- 
timony tendered  out  of  its  time  and  place. 

§  813  (813).  Must  the  relevancy  of  the  proof  appear  at 
the  time. — From  the  preceding  sections  it  will  be  gathered 
that  relevant  testimony,  admissible  in  itself,  may  be  given 
in  evidence  as  of  right,  and  that  when  its  admissibility  does 
not  depend  upon  itself  but  rests  upon  some  necessarily  pre- 
liminary proof,  its  reception  is  matter  of  privilege.  In 
other  words,  the  court  may  reject  it  in  the  absence  of  that 
testimony  without  which  it  would  be  inchoate.^"  We  have 
shown  an  alternative  method  by  the  assurance  of  counsel  to 

88  Malsby  v.  Gamble,  61  Fla.  310,  mania  F.  Ins.  Co.  v.  McKee,  94  HI. 
54  South.  766.  494;   Hubbard  v.  Eanje   (Ind!  App.), 

89  Gusman  v.  Hearsey,  26  La.  Ann.  98  N.  E.  314;  Pearson  v.  South,  61 
251-  Iowa,  232,  16  N.  W.  99;   Oberlander 

90  The  cases  already  cited  bear  v.  Carstens,  141  Mass.  18,  23  N.  E. 
largely  upon  the  question,  but  the  f ol-  575 ;  Bradley  v.  Dinueen,'  88  Minn, 
lowing  will  be  found  useful  for  fur-  334,  93  N.  W.  116;  Brigge'r  v.  Mutual 
ther  reference:  Lightman  Bros.  &  Reserve  Fund  Life  Assn.  75  N.  Y. 
Goldstein  v.  Epstein,  164  Ala.  660,  App.  Div.  149,  77  N.  Y.'supp.  362- 
51  South.  164;  Jones  v.  St.  Louis  etc.  Brittain  v.  Westall  137  N  C  30  49 
R.  Co.,  53  Ark.  27,  22  Am.  St.  Rep.  S.  E.  54;  Sloan  v.' Sloan  46  Or '36 
175,  13  S.  W.  416;  Malsby  y.  Gamble,  78  Pae.  893;  Going  v.  Mutual  Ben' 
61    Fla.    310,    54    South.    766;    Ger-  L.  Ins.  Co.,  58   S    C    201    36   S    e" 
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connect  it  at  some  later  stage  of  the  proceedings,  wMcli  in- 
volves, of  course,  the  relevancy  of  the  proof  when  offered. 
It  has  often  been  declared  that  the  relevancy  of  testimony 
need  not  always  appear  at  the  time  when  it  is  offered,  since 
it  is  "the  usual  course  to  receive,  at  any  proper  and  con- 
venient stage  of  the  trial,  in  the  discretion  of  the  judge,  any 
evidence  which  the  counsel  shows  will  be  rendered  material 
by  other  evidence  which  he  undertakes  to  produce.  If  it  is 
not  subsequently  thus  connected  with  the  issue,  it  is  to  be 
laid  out  of  the  case."®^  But  if  the  testimony  is  apparently 
irrelevant,  before  counsel  can  claim  the  indulgence  of  the 
court  in  this  manner  to  introduce  evidence,  otherwise  pre- 
sumably incompetent,  he  should  state  what  he  expects  to 
prove,  or  in  some  other  way  satisfy  the  court  that  the  evi- 
dence will  he  made  competent.^^  But  on  cross-examination 
much  more  latitude  is  necessarily  allowed  counsel.®^  In  the 
absence  of  such  assurance  the  evidence  should  not  be  re- 
ceived. If  it  is  plain  when  the  testimony  is  offered  that  it 
is  irrelevant,  and  it  is  objected  to,  and  there  is  no  suggestion 
that  it  would  be  made  competent  through  circumstances 
not  then  disclosed,  the  court  would  be  justified  in  rejecting 
it.  "The  reception  of  clearly  incompetent  evidence  is  a 
practice  which  leads  to  confusion  in  the  trial,  casts  the  bur- 
den of  meeting  such  incompetent  evidence  upon  the  opposite 
party,  and  is  liable  to  entail  useless  expense  of  money  and 
waste  of  time  in  fruitless  inquiry.  The  evil  consequences 
which  may  follow  from  such  a  practice  are  sufficient  to  con- 

556;   Harve3r  v.  Edens,  69  Tex.  420,  355,  44  Am.  Dee.  491;  Van  Buren  v. 

6   S.   W.   306;    Gibbs   v.   EToleomb,   1  Wells,  19  Wend.  (N.  Y.)  203;  Bishof 

Wis.  23.  V.    Mikels,    147    Ind.    115,    46    N.    E. 

91  Greenl.  Ev.,  §  51a;  State  v.  Foot  348;  Lane  v.  Minnesota  Agrie.  Soe., 
Ton,  24  Or.  61,  32  Pae.  1031,  33  Pac.  67  Minn.  65,  69  N.  W.  463.  In  dis- 
537;  Rogers  v.  Brent,  10  111.  (5  Gil.)  eretion  of  conrt:  Bradley  v.  Dinneen, 
573,  50  Am.  Dec.  422;  O'Brien  v.  88  Minn.  334,  93  N.  W.  116.  See, 
Keefe,  175  Mass.  274,  56  N.  E.  588.  also,  cases  cited  to  §§  811,  812. 

See  §  173,  ante.  93  Campau  v.  Dewey,  9  Mich.  381; 

92  Mechelke  v.  Bramer,  59  Wis.  57,  Burt  v.  State,  23  Ohio  St.  394: 
17  N.  W.  682;  Piper  v.  White,  56  Knapp  v.  Wing,  72  Vt.  334,  47  Atl. 
Pa.  90;  Abney  v.  Kingsland,  10  Ala.  1075.     Still  the  court  may  exercise  a 
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demn  it."®*  We  are  next  brought  to  consider  the  conse- 
quences when  the  assurances  of  counsel  that  the  evidence 
will  subsequently  be  perfected,  and  the  links  in  the  chain 
supplied,  are  not  fulfilled.  It  is  clear  that  the  evidence 
admitted  under  such  circumstances  may  be  highly  preju- 
dicial to  the  other  party,  and  if  so  it  of  course  constitutes 
error,  which  if  not  cured  would  be  fatal.  By  the  weight 
of  authority,  it  is  held  that,  if  counsel  fail  to  make  the  tes- 
timony relevant  by  other  evidence,  the  improper  testimony 
may  be  withdrawn  from  the  jury  by  careful  instructions  to 
disregard  it.®^     This  is  in  accord  with  the  general  rule  that, 


sound  discretion:  City  Bank  v.  Kent, 
57  Ga.  283. 

9-1  Hagan  v.  McDermott,  134  Wis. 
490,   115   N.  W.   138. 

95  Alabama  Great  Southern  E.  Go. 
V.  Prazier,  93  Ala.  45,  30  Am.  St.  Eep. 
28,  9  South.  303;  May  v.  Ausley 
(Ark.),  145  S.  W.  195;  Ward  v. 
Preston,  -23  Gal.  468 ;  Gorbin  v.  Dunk- 
lee,  14  Colo.  App.  337,  59  Pac.  842; 
Gorman  v.  Fitts,  80  Conn.  531,  69 
Atl.  357;  Goughlin  v.  Poulson,  2 
MacArth.  (D.  G.)  308;  Blount  v. 
Beall,  95  Ga.  182,  22  S.  E.  52;  Illinois 
Cent.  E.  Co.  v.  Bailey,  127  111.  App. 
41 ;  Pittsburgh  etc.  E.  Co.  v.  Mont- 
gomery, 152  Ind.  1,  71  Am.  St.  Eep. 
300,  69  L.  E.  A.  875,  49  N.  B.  582; 
Blizzard  v.  Applegate,  77  Ind.  516; 
Missouri  etc.  R.  Co.  v.  Truskett,  2 
Ind.  Ter.  633,  53  S.  W.  44.4;  Jones 
V.  United  States  Mut.  Ace.  Assn.,  92 
Iowa,  652,  61  N.  W.  485;  Baker  v. 
Oughton,  130  Iowa,  35,  106  N.  W. 
272;  St.  Paul  ¥.  &  M.  Ins.  Go.  v. 
Haskin,  69  Kan.  863,  77  Pae.  106; 
Louisville  etc.  E.  Co.  v.  Simpson,  111 
Ky.  754,  23  Ky.  Law  Eep.  1044,  64 
S.  W.  733;  Costello  v.  Crowell,  133 
Mass.  352;  O'Brien  v.  Keefe,  175 
Mass.  274,  56  N.  E.  5SS ;  McNaughton 
V.  Smith,  136  Mich.  368,  99  N.  W. 
382;  Dillin  v.  People,  8  Mich.  357; 
Williams  v.  Wood,  55  Minn.  323,  56 


N.  W.  1066 ;  Logan  v.  Metropolitan 
St.  E.  Co.,  188  Mo.  582,  82  S.  W. 
126;  Davis  v.  Peveler,  65  Mo.  189; 
Pavey  v.  Bureh,  3  Mo.  447,  26  Am. 
Dec.  682;  McKibbin  v.  Day,  74  Neb. 
424,  104  N.  W.  752;  Gotelli  v.  Car- 
delli,  26  Nev.  382,  69  Pae.  8;  Lee  v. 
Dow,  73  N.  H.  101,  59  Atl.  374; 
Hamblett  v.  Hamblett,  6  N.  H.  333; 
Sakolski  v.  Sehenkel,  50  Misc.,  Eep. 
151,  98  N.  Y.  Supp.  190;  Medlin  v. 
Simpson,  144  N.  C.  897,  57  S.  E.  24; 
State  V.  May,  4  Dev.  (N.  C.)  328; 
Bishop  V.  Chicago  etc.  E.  Co.,  4  N.  D. 
536,  62  N.  W.  605;  Mimms  v.  State, 
16  Ohio  St.  221;  Pacific  Livestock  Co. 
v.  Isaacs,  52  Or.  54,  96  Pac.  460; 
Eathgebe  v.  Pennsylvania  R.  Co.,  179 
Pa.  31,  36  Atl.  160;  Unangst  v. 
Kraemer,  8  Watts  &  S.  (Pa.)  391; 
State  v.  Towler,  13  E.  I,  661;  South 
Carolina  Terminal  Co.  v.  South  Caro- 
lina etc.  E.  Co.,  52  S.  C.  1,  29  S.  E. 
565;  Ycatman  v.  Hart,  6  Humph. 
(Tenn.)  875;  Wilson  v.  West  etc.  Mill 
Co.,  28  Wash.  312,  68  Pac.  716;  Beck 
V.  Cole,  16  Wis.  95;  Hopt  v.  Utah, 
120  U.  S.  430,  30  L.  Ed.  708,  7  Sup. 
Ct.  Eep.  614;  Speoht  v.  Hovrard,  16 
Wall.  (U.  S.)  564,  21  L.  Ed.  3-lS; 
Armour  v.  KoUmcyer,  161  Fed.  78, 
16  L.  E.  A.,  N.  S.,  1110,  88  C.  C.  A. 
242.     See  §  173,  ante. 
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if  inadmissible  evidence  has  been  received  during  a  trial, 
the  error  of  its  admission  is  cured  by  its  subsequent  with- 
drawal before  the  trial  closes,  or  by  an  instruction  to  the 
jury  to  disregard  it.®®  But,  on  the  other  hand,  it  is  urged 
by  very  high  authority  that  the  influence  of  improper  testi- 
mony upon  the  minds  of  the  jury  cannot  in  fact  be  removed 
by  the  instruction  of  the  court,  and  that  in  law  the  error  is 
not  cured  by  such  instructions,®''  nor  by  the  offer  of  the 
counsel  who  has  introduced  the  objectionable  testimony  to 
withdraw  it.®^  It  is  said  that  the  withdrawal  and  instruc- 
tions to  disregard  should  cover  the  entire  ground  of  the 
objectionable  matter.  The  cases  leave  the  impression  that 
the  party  in  default  should  see  that  this  is  completely  done. 
Partial  or  perfunctory  withdrawal  will  not  suffice,  for  it  has 
to  be  borne  in  mind  that  it  is  one  thing  to  tell  a  jury  merely 
to  disregard  certain  testimony  and  another  to  so  intimate 
the  duty  to  them  that  all  possible  consideration  of  it  may 
be  prevented.  The  party  in  fault  should  see  to  it  that  the 
effacement  is  complete  or  he  runs  the  risk  of  discovering 
too  late  that  he  may  have  lost  the  fruits  of  a  verdict.  There 
should  be  left  in  the  minds  of  the  jury  neither  doubt  nor 
uncertainty  upon  what  is  taken  from  their  consideration. 
The  jury  should  be  very  clearly  and  distinctly  informed  just 
what  evidence  is  to  be  disregarded.®®  And  they  must  be 
so  informed  authoritatively,  that  is  to  say,  directly  by  the 
court,  when  the  instruction  is  imperative,  and  not  by  counsel, 

96  Pennsylvania    Co.    v.    Eoy,    102  98  Furst  v.  Second  Ave.  Ey.  Co.,  72 
U.  S.  451,  26  L.  Ed.  141;   Specht  v.       N.  Y.  542. 

Howard,  16  Wall.  564,  21  L.  Ed.  348;  ,^  g^j.^^^^  ^   ^^^              ^g  ^.^^_ 

Union  Pacific  E.  Co.  v.  Thomas,  152  ^3  j^_  ^   3^ 

Fed.  365,  371,  81  C.  C.  A.  491.     See,  35  '^.^^     3^^^    ^^    ^JP            ^^J 

also,  Armour  v.  Kollmeyer,  161  Fed.  ^.^^^^  ^    Benjamin,   133   App.   Div. 

78,  16  L.  E.  A.,  N.  S.,  1110,  88  C.       r,„,    -,,„  -.j    ^    „  ooq     ^      ,     j 

'•  '  '21,  118  N.  Y.  Supp.  223;  Kneeland 

C.    A.    242;    Zenk   v.    Troy,    161    111.       ^   ^^^^^  ^^^,^^„  ^'^  ^  j,   ^ 

App.    241;    Laconte   v.    City   of   Ke-       g^  ^^   ^    g       ^^^^  Tennessee  etc.  E. 

Dosha,  149  Wis.  343,  135  N.  W.  843.  „  „  o  -o  ^     /m        ^    no-, 

'  '  „        Co.  V.  Eanes,  8  Baxt.    (Tenn.^    221; 

97  Erben    v.    Lonllard,    19    N.    Y.       Throckmorton  v.  Holt,  180  U.  S.  552 
299;   Gulf  Ey.  Co.  v.  Levy,  59  Tex.       ^g  ^  j,^   ^^3  ^^  g        ^ 

542,  46  Am.  Eep.  269;   Lafayette,  B.  >  r  r 

&  M.  E.  Co.  V.  Winslo-n-,  66  111.  219. 
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because  it  may  be  disregarded.^""  It  is  very  clear  tbat  the 
court  should  exercise  great  caution,  especially  in  criminal 
cases,  in  admitting  testimony  of  doubtful  competency  upon 
the  promise  of  counsel  to  show  its  materiality  by  subsequent 
proof.  Common  fairness  requires  that  counsel  should  not 
unnecessarily  urge  the  admission  of  evidence  out  of  its 
proper  order  or  promise  to  show  its  relevancy,  unless  able 
to  do  so.  "Where  the  case  is  one  of  delicacy  and  impor- 
tance, and  the  evidence  is  nicely  balanced,  and  the  scale  lia- 
ble to  be  affected  by  slight  circumstances,  the  court  will  be 
exceedingly  vigilant  in  preventing  any  extraneous  or  irrele- 
vant matter  from  being  brought  before  the  jury.  In  such 
cases,  it  is  proper  to  require  counsel  to  state  the  substance 
of  what  they  expect  to  prove,  in  order  that,  if  irrelevant  or 
improper,  the  evidence  may  not  be  given.  Where  the  lines 
of  the  case  are  more  broadly  marked,  less  caution  is  neces- 
sary. "^  It  is  apparent  that  the  indulgence  might  work 
serious  injury  to  a  party  by  creating  prejudices  in  the  minds 
of  the  jury  which  no  instruction  could  withdraw  or  efface. 
Where  the  evidence  thus  admitted  is  so  impressive  that  in 
the  opinion  of  the  appellate  court  its  effect  is  not  removed 
from  the  minds  of  the  jury  by  its  subsequent  withdrawal, 
or  by  the  instruction  of  the  court  to  disregard  it,  the  judg- 
ment will  be  reversed  on  account  of  its  erroneous  admis- 
sion, and  a  new  trial  will  be  granted.^ 

100  Duiant   V.   Lexington   etc.    Co.,  381,  383,  39  L.  Ed.  453,  15  Sup.  Ct. 

97  Mo.  62,  10  S.  W.  484;  Griffith  v.  Bep.  383;  Throekmorton  v.  Holt,  180 

Hanks,    91   Mo.    109,    4  S.   W.    508;  U.   S.   552,   567,   45   L.    Ed.   663,   21 

O'Farrell  v.  Metropolitan  L.  Ins.  Co.,  Sup.  Ct.  Eep.  474;   Armour  v.  KoU- 

44  App.  Div.  554,  60  N.  Y.  Supp.  945 ;  meyer,    161    Fed.    78,    16    L.    E.    A., 

Decherd  v.  Morrison,  2  Swan  (Tenn.),  N.   S.,   1110,   88   C.   C-  A.   242.     See 

305.  also,  Scott  v.   Wright,   138   HI.   App. 

1  People  V.  White,  14  Wend.  (N.  105  (notwithstanding  exclusion,  prob- 
Y.)   111.     See  §  173,  ante.  ability  that  jury  influenced)  ;  Maxted 

2  Lycoming  Fire  Ins.  Co.  v.  Kubin,  v.  Fowler,  94  Mich.  106,  53  N.  W.  921 
79  111.  402;  Howe  Machine  Co.  v.  (an  unwarrantable  attack  on  charac- 
Eosine,  87  III.  105;  Gulf  By.  Co.  v.  ter,  stricken  out,  but  appellate  court 
Levy,  59  Tex.  542,  46  Am.  Eep.  269;  not  satisfied  that  the  impression  was 
Marshal  v.  State,  5  Tex.  App.  273;  removed  from  the  jury);  Bubenstein 
Waldron  v.  Waldron,  156  U.  S.  361,  v.  Eadt,  113  App.  Div.  57,  117  N.  Y. 
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§  814(814).  Further  illustrations  of  diccretion  of  the 
court  in  conducting  trial. — The  necessity  for  investing  the 
judge  of  the  trial  court  with  an  elastic  discretion  is  obvious. 
There  must  be  some  deciding  power  to  rule  on  the  number- 
less variations  of  procedure  which  the  exigencies  of  causes 
furnish,  and  the  courts  of  appeal  largely  favor  a  recogni- 
tion of  the  discretionary  power  of  the  trial  court  to  deal 
with  its  own  practice,  unhampered,  except  in  very  excep- 
tional circumstances,  by  their  interference.  It  is  a  further 
illustration  of  the  discretionary  control  of  the  trial  judge 
over  the  conduct  of  the  trial  and  the  examination  of  wit- 
nesses that  he  may  determine  whether  a  witness  may  he  re- 
called and  examined  subsequently  to  his  first  examination.* 
This  is  frequently  made  necessary  by  facts  arising  from 
the  cross-examination  of  other  witnesses  or  by  reason  of 
inadvertence  or  from  other  causes  and  is  allowed  in  the 
sound  discretion  of  the  court,  although  other  proceedings 
have  intervened.*  While  the  discretion  is  sometimes  too 
indulgently  exercised  in  allowing  such  recall,  the  appellate 
court  will  not  interfere  where  the  request  is  allowed  or  re- 
fused, unless  the  discretion  is  clearly  abused.^     This  is  espe- 

Supp.    893     (irrelevant    evidence    fol-  La.  Ann.  691;  Johnston  v.  Mason,  27 

lowed  by  charge  imputing  a  fraudu-  Mo.  511;  Samuels  v.  Griffith,  13  Iowa, 

lent  intent,  held  incurable  by  attempt  103;    Morningstar   v.    State,    59   Ala. 

to     strike    out     after     charge) .     See  30 ;  Cothran  v.  Forsyth,  68  Ga.  560 ; 

§  895,  post.     See,  also,  note  on  "With-  Jones  v.  Smith,  64  N.  Y.  180;  Craw- 

drawal    of    Unreasonable    Testimony  ford  v.  State,  112  Ala.  1,  21  South, 

from  Consideration  of  Jury"  to  Wolfe  214;   Anderson  T.  Co.  v.  Fuller,  174 

V.  City  etc.  Eailway  Co.,  15  Ann.  Cas.  III.   221,   51   N.   E. '  251 ;    McLean  v. 

1187.  Paine,  181  Mass.  287,  63  N.  E.  883; 

3  See  eases  cited  below.  Faust   v.    United    States,    163    U.    S. 

4  State  v.  Glass,  50  Wis.  218,  36  452,  41  L.  Ed.  24,  16  Sup.  Ct.  Rep. 
Am.  Eep.  845,  6  N.  W.  500;  People  1112;  Burke  v.  Shaver,  92  Va.  345, 
V.  Mather,  4  Wend.  (N.  Y.)  229,  21  23  S.  E.  749.  The  witness  may  be 
Am.  Dee.  122.     See  §  810,  ante.  recalled  in  the  discretion  of  the  court 

5  People  V.  Mather,  4  Wend.  (N.  for  re-examination  in  chief:  Brown 
Y.)  230,  21  Am.  Dec.  122,  where  it  v.  Burrus,  8  Mo.- 26 ;  witnesses  allowed 
was  held  no  abuse  of  discretion  to  to  be  recalled  to  correct  testimony: 
allow  the  recall  of  a  witness  after  a  Central  of  G.  B.  Co.  v.  Duflfey,  116 
day  had  elapsed  and  other  witnesses  Ga.  346,  42  S.  E.  519;  E'rickson  v. 
had  been  called;  State  v.  Coleman,  27  Milwaukee    By.    Co.,    93    Mieh.    414, 
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cially  true  where  the  discretion  is  exercised  in  favor  of 
the  re-examination.®  And  where  permission  has  been  given 
to  recall  a  witness  to  whom  counsel  had  omitted  to  pro- 
pound a  particular  question,  it  was  properly  within  the 
discretion  of  the  court  to  refuse  to  allow  him  to  be  exam- 
ined outside  the  limits  of  that  question.''  It  is  also  within 
the  discretion  of  the  trial  court  to  allow  rebuttal  evidence 
to  be  introduced,  out  of  its  order,  in  the  examination  in 
chief,  though  such  evidence  is  anticipatory  of  the  case  to  be 
presented  by  the  other  side.^  On  the  same  principle,  where 
the  examination  of  a  witness  is  needlessly  protracted,  it  is 
within  the  discretion  of  the  court  to  arrest  it ;  ^  and  the  judge 
may  properly  interfere  on  objection  made  or  of  his  own 
motion.  1"  On  the  other  hand,  it  may  frequently  be  neces- 
sary to  allow  a  repetition  of  statements  by  a  witness  or  the 
repetition  of  interrogatories,  until  full  answers  are  ob- 
tained.^^    Although  it  is  elementary  that  parties  have  the 


53  N.  W.  393.  The  same  rule  applies 
when  witnesses  are  recalled  for  re- 
oross-examination:  McCoggle  v.  State, 
41  Pla.  525,  26  South.  734;  State  v. 
Anthony,  6  Idaho,  383,  55  Pac.  884; 
State  V.  Soper,  148  Mo.  217,  49  S.  W. 
1007;  Cummings  v.  Taylor,  24  Minn. 
429.  See  the  late  ease  of  Dowler  v. 
Citizens'  Gas  etc.  Co.  (W.  Va.),  76 
S.  E.  845. 

6  Treadwell  v.  State,  1  Tex.  App. 
668. 

T  Legore  v.  State,  87  Md.  735,  41 
Atl.  60. 

8  Stevens  v.  State,  188  Ala.  71,  35 
South.  122;  Wendling  Lumber  Co.  v. 
Glenwood  Lumber  Co.,  153  Cal.  411, 
95  Pao.  1029;  People  v.  Nail,  242 
111.  284,  89  N.  B.  1013;  Hintz  v. 
Graupner,  138  111.  158,  27  N.  E.  935; 
People  V.  Barnes,  202  N.  Y.  77,  95 
N.  E.  15;  Atlas  L.  Co.  v.  Flint,  20 
S.  D.  118,  104  N.  W.  1046;  Gibson 
V.  State,  23  Tex.  App.  414,  5  S.  W. 
314;    Neilson   v.   Nebo   Brown   Stone 


Co.,  25  Utah,  37,  69  Pae.  289;  Owen 
V.  Portage  Telephone  Co.,  126  Wis. 
412,  105  N.  W.  .924. 

9  Morein  v.  Solomons,  7  Rich. 
(S.  C.)  97;  MulhoUin  v.  State,  7 
Ind.  646;  Woolfolk  v.  State,  85  Ga. 
69,  11  S.  E.  814;  Allen  v.  Kirk,  81 
Iowa,  658,  47  N.  W.  906;  McGuire 
V.  Lawrence  Mfg.  Co.,  156  Mass.  324, 
31  N.  E.  3;  Jones  v.  Stevens,  36  Neb. 
849,  55  N.  W.  251;  Hamilton  v. 
Hulett,  51  Minn.  208,  53  N.  W.  364. 
So  the  court  may  stop  repetition  of 
questions  already  answered :  People  v. 
Rader,  136  Cal.  253,  68  Pac.  707. 

10  State  v.  McGee,  36  La.  Ann.  206. 
As  to  cross-examination,  see  §  818, 
post. 

"  Joslin  v.  Grand  Rapids  Ice  Co., 
53  Mich.  3i:l',  19  N.  W.  17;  Crow  v. 
Marshall,  15  Mo.  499;  Aurora  v. 
Ilillman,  90  111.  61;  Patrick  v. 
Crowe,  15  Colo.  543,  25  Pao.  9S.T. 
See  the  late  cases:  Louisville  cto.  R. 
Co.  V.  Dilburn  (Ala.),  59  South.  438; 
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right  to  maintain  their  respective  claims  by  producing  wit- 
nesses, and  that  this  right  should  not  be  unfairly  limited, 
yet  it  is  a  well-settled  practice  of  trial  judges  to  limit  the 
number  of  witnesses  or  depositions  upon  a  particular  fact 
or  issue.^^    And  the  practice  has  been  often  sanctioned  even 


Andreas  v.  Hinson  (Iowa),  137  N.  W. 
1004;  E'stey  Light  etc.  Co.  v.  Com- 
monwealth Power  Co.,  172  Mich.  78, 
137  N.  W.  663;  Samaha  v.  Farmers' 
Fire  Ins.  Co.  (N.  J.),  87  Atl.  442; 
Jodoin  V.  Archambault  (R.  I.),  86 
Atl.  907;  Snyder  etc.  Power  Co.  v. 
Bowron  (Tex.  Civ.  App.),  156  S.  W. 
550. 

12  Mergentheim  v.  State,  107  Ind. 
567,  8  N.  E.  568  (limited  to  seven 
in  a  nuisance  case) ;  Preston  v.  Cedar 
Eapids,  95  Iowa,  71,  63  N.  W.  577 
(to  seven  in  an  action  for  damages) ; 
Everett  v.  Union  Pae.  Ey.  Co.,  59 
Iowa,  243,  13  N.  W.  109  (to  five  in 
condemnation  proceedings)  ;  Huett  v. 
Clark,  4  Colo.  App.  231,  35  Pac.  671; 
Hall  V.  State,  64  Ark.  121,  40  S.  W. 
578;  Detroit  C.  E.  Go.  v.  Mills,  85 
Mich.  634,  48  N.  W.  1007;  State  v. 
Lamb,  141  Mo.  298,  42  S.  W.  827; 
Meier  v.  Morgan,  82  Wis.  289,  33 
Am.  St.  Eep.  39,  52  N.  W.  174,  where 
it  was  held  that  objection  to  such  an 
order,  as  unreasonable,  must  be  made 
at  the  time  of  the  ruling.  So  expert 
witnesses  may  be  limited  in  number: 
Hilliard  v.  Beattie,  59  N.  H.  462. 
But  in  Nelson  v.  Wallace,  57  Mo.  App. 
397,  it  was  held  error  to  limit  the  wit- 
nesses offered  to  prove  bad  character 
to  three.  A  similar  rule  was  adopted 
in  Village  of  South  Danville  v.  Jacobs, 
42  111.  App.  533,  where  the  number 
of  witnesses  as  to  controlling  fact  in 
the  case  was  limited.  l£xperts: 
Eraser  v.  Jennison,  42  Mich.  206,  3 
N.  W.  882;  Wabash  Ey.  Co.  v.  De- 
fiance, 52  Ohio,  262,  40  N.  B.  89; 
Evidence  V — 6 


Powers  V.  McKenzie,  90  Tenn.  182, 
16  S.  W.  559;  Sixth  Ave.  By.  Co.  v. 
Metropolitan  Bl.  Ey.  Co.,  138  N.  Y. 
548,  34  N.  E.  400;  White  v.  Boston, 
186  Mass.  65,  71  N.  B.  75;  American 
Stove  Co.  V.  Cleveland  Foundry  Co., 
158  Fed.  978,  86  C.  C.  A.  1S2.  As 
to  character :  State  v.  Beabout,  100 
Iowa,  155,  69  N.  W.  429;  State  v. 
Eutherford,  152  Mo.  124,  53  S.  W. 
417;  Hollywood  v.  Eeed,  57  Mich.  234, 
23  N.  W.  972.  In  some  states  there 
are  statutes  on  this  subject:  See  note 
to  St.  Louis  etc.  R.  E.  Co.  v.  Au- 
buchon,  116  Am.  St.  Eep.  514-520. 
See  §  900,  post.  See,  also,  People  v. 
Casselmau,  10  Cal.  App.  234,  101 
Pac.  693;  State  v.  XJzzo,  6  Penne. 
(Del.)  212,  65  Atl.  775;  Sanitary 
Dist.  V.  Curran,  132  111.  App.  241; 
In  re  Winslow,  146  Iowa,  67,  Ann. 
Cas.  1912B,  663,  124  N.  W.  895; 
Commonwealth  v.  Thomas,  31  Ky. 
Law  Eep.  899,  104  S.  W.  326;  State 
V.  Eodriguez,  115  La.  1004,  40  South. 
438;  White  v.  Boston,  186  Mass.  65, 
71  N.  B.  75;  Sulkowski  v.  Zynda,  160 
Mich.  7,  136  Am.  St.  Eep.  414,  124 
N.  W.  536;  State  v.  Bowerman,  140 
Mo.  App.  410,  124  S.  W,  41 ;  Hoskins 
V.  Northern  Pae.  K.  Co.,  39  Mont,  394, 
102  Pae.  988;  Gate  v.  State,  80  Neb. 
611,  114  N.  W.  942;  Campbell  v. 
Campbell,  30  R.  I.  63,  73  Atl.  354; 
State  V.  Madison,  23  S.  D.  84,  122 
N.  W,  647;  Manhattan  Bldg.  Co.  v. 
Seattle,  52  Wash.  226,  100  Pac.  330; 
•  Carrara  Paint  Agency  Co.  v.  Carrara 
Paint  Co.,  137  Fed.  319  (limiting 
number  of  depositions). 
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as  to  the  main  facts  in  the  case.^^  But  the  appellate  courts 
have  frequently  reviewed  the  discretion  of  the  trial  judge 
where  the  witnesses  have  been  unduly  limited.'*  While  the 
court  generally  notifies  counsel  to  limit  the  number  of  wit- 
nesses, the  practice  is  so  familiar  that  the  exercise  of  the 
discretion  may  be  anticipated  in  proper  cases  without  such 


13  See  cases  cited  above.  Some  of 
the  oases  deny  the  right  of  the  court 
to  limit  the  number  of  witnesses  to 
be  heard  to  prove  a  controlling  fact 
in  the  ease.  Thus  it  has  been  decided 
that  when  a  controlling  fact  is  con- 
troverted, each  party  has  the  right  to 
have  all  his  witnesses  heard  who 
have  knowledge  of  facts  and  circum- 
stances bearing  upon  the  contested 
point,  and  that  to  deny  such  right  is 
error:  Crane  Co.  v.  Stammers,  83  111. 
App.  329.  The  rule  thus  announced 
was  but  an  affirmance  of  the  rule 
laid  down  in  Village  of  South  Dan- 
ville V.  Jacobs,  42  111.  App.  533,  that 
a  court  may  not  limit  the  number  of 
witnesses  a  party  may  introduce,  un- 
less it  'be  upon  some  question  col- 
lateral to  the  main  issue;  or  if  a  fact 
is  sufSciently  proven  and  is  not  con- 
troverted, or  if  it  is  expressly  ad- 
mitted by  the  adverse  party,  a  court 
may,  in  the  exercise  of  a  sound  dis- 
cretion, refuse  to  allow  its  time  to 
be  wasted  in  hearing  further  evi- 
dence; but  that  when  a  controlling 
fact  is  controverted,  each  party  has 
the  right  to  have  all  witnesses  heard, 
who  have  knowledge  of  facts  and  cir- 
cumstances bearing  upon  the  contested 
point,  and  that  to  deny  such  right  is 
error.  This  rule  was  later  approved 
and  reaffirmed  in  Cooke  Brewing  Co. 
V.  Byan,  98  111.  App.  444.  In  Will- 
iams V.  McKee,  98  Tenn.  139,  38 
S.  W.  730,  the  court  said  that  "there 
is  no  doubt  that  the  trial  judge  has 
the  right,  within  reasonable  limits, 
to  restrict  the  number  of  witnesses  to 


be  examined  as  to  any  one  point  or 
fact.  It  is  apparent  that  this  right 
must  exist,  else  'by  multiplying  wit- 
nesses a  trial  might  be  indefinitely 
prolonged  to  the  serious  detriment  of 
public  interests";  but  it  was  decided 
that  the  trial  court  should  not,  before 
the  testimony  is  introduced,  fix  a 
limit  on  the  number  of  witnesses  to 
be  examined  on  the  question  of  char- 
acter of  the  parties,  before  such  char- 
acter is  put  in  issue:  Williams  v.  Mc- 
Kee, 98  Tenn.  139,  88  S.  W.  730. 
See,  also.  Green  v.  Phoenix  Mutual 
Life  Ins.  Co.,  134  111.  310,  10  L.  E.  A. 
576,  25  N.  E.  583;  Markham  v.  Her- 
rick,  82  Mo.  App.  327;  Eureka  Co.  v. 
Edwards,  80  Ala.  250;  Macon  v. 
Harris,  75  Ga.  761;  Hinton  v.  Cream 
City  B.  Co.,  65  Wis.  323,  27  N.  W. 
147;  Beatson  v.  Bowers,  174  Ind.  601, 
91  N.  E.  922. 

14  Pour  as  to  value  of  land :  White  v. 
Hermann,  51  111.  243,  99  Am.  Dec. 
543;  nine  on  question  of  insanity: 
Green  v.  Phoenix  Ins.  Co.,  134  111.  310, 
10  L.  E.  A.  576,  25  N.  E.  583;  one  on 
any  material  point ;  Hubble  v.  Osborn, 
31  Ind.  249;  four  on  any  matter  of 
self-defense:  Fisher  v.  Conway,  21 
Kan.  18,  30  Am.  Bep.  419;  seven  as  to 
unsoundness  of  mare  before  sale:  Bar- 
hyte  V.  Summers,  6S  Mich.  341,  36 
N.  W.  93;  six  as  to  character:  Will- 
iams V.  McKee,  98  Tenn.  139,  38  S. 
W.  730.  See  note  to  St.  Loms  etc. 
E.  E.  Co.  V.  Aubuchon,  116  Am.  St. 
Bep.  516  et  seq.;  for  further  illustra- 
tions, see  §  900,  post. 


83 


ATTENDANCE  AND  EXAMINATION  OF  WITNESSES. 


§814 


notice.  It  may  be  stated  generally  that  the  reception  of 
evidence  which  is  merely  cumulative  in  its  character  is  a 
matter  that  rests  in  the  sound  discretion  of  the  conrt.^^  It 
has  repeatedly  been  held  that  it  is  not  error  to  exclude  tes- 
timony as  to  facts  which  have  already  been  established  by 
other  evidence,^®  unless  this  right  of  the  court  is  abused.^^ 
This  is  especially  true  where  such  evidence  is  not  offered 
until  the  charge  to  the  jury  has  been  begun  or  a  nonsuit 
granted.^^    While  the  number  of  expert  witnesses  may  be 


15  Kuhn  V.  American  Knife  Co.,  9 
Misc.  Rep.  54,  29  N.  Y.  Supp.  73; 
Jacksonville,  T.  &  K.  W.  By.  Co.  v. 
Wellman,  26  Fla.  344,  7  South.  845; 
Delgado  v.  Gonzales  (Tex.  Civ.  App.), 
28  S.  W.  459. 

16  Mears  v  Cornwall,  73  Mich.  78, 
40  N.  W.  931;  Counts  v.  Neer,  70 
Tex.  468,  9  S.  W.  40;  Owen  v.  Will- 
iams, 114  Ind.  179,  15  N.  E.  678; 
Lake  Shore  &  M.  S.  Ey.  Co.  v.  Brown, 
123  111.  162,  5  Am.  St.  Rep.  510, 14  N. 
E.  197 ;  Dobson  v.  Cothran,  34  S.  C.  518, 
13  S.  E.  697;  Cory  v.  Hamilton, 
84  Iowa,  594,  51  N.  W.  54. 

17  Galveston,  H.  &  S.  A.  Ry.  Co.  v. 
Matula,  79  Tex.  577,  15  S.  W.  573. 
See,  also,  St.  Louis  etc.  E.  Co.  v. 
Philadelphia  Fire  Assn.,  55  Ark.  163, 
18  S.  W.  43;  Ellenbergv.  Southern 
E.  Co.,  5  Ga.  App.  389,  63  S.  E.  240; 
MiUer  v.  Hibben,  17  Ind.  441;  Sun 
Ins.  Office  V.  Stegar,  129  Ky.  808, 
112  S.  W.  922;  Glenn  v.  Steward,  167 
Mo.  584,  67  S.  W.  237;  Ft.  Worth 
etc.  R.  Co.  V.  Johnson,  5  Tex.  Civ. 
App.  24,  23  S.  W.  827. 

IS  Seekell  v.  Norman,  78  Iowa,  245, 
43  N.  W.  190;  American  Eagle  To- 
bacco Co.  V.  Peirce,  70  Mich.  633, 
38  N.  W.  605.  It  has,  however,  been 
held  error  to  exclude  material  evidence 
on  a  disputed  point,  although  it  be 
cumulative  in  its  nature:  Eenwick  v. 
Bowling,  50  Mo.  App.  516.     See,  also. 


Galveston,  H.  &  S.  A.  Ry.  Co.  v. 
Matula,  79  Tex.  577,  15  S.  W.  573; 
Stillwell  v.  Parwell,  64  Vt.  286,  24 
Atl.  243.  The  trial  court  may  prop- 
erly, in  the  exercise  of  a  sound  dis- 
cretion, limit  the  number  of  impeach- 
ing witnesses  which  will  be  allowed  to 
be  called  on  the  trial  of  the  ease: 
Bunnell  v.  Butler,  23  Conn.  65;  Bays 
V.  Herring,  51  Iowa,  286,  1  N.  W. 
558;  Bays  v.  Hunt,  60  Iowa,  251,  14 
N.  W.  785.  In  an  action  for  slander, 
the  trial  court  may  limit  the  number 
of  witnesses  to  be  introduced  on  each 
side  to  prove  the  general  reputation 
of  the  plaintiff  for  honesty  and  integ- 
rity, but  to  arbitrarily  limit  the  num- 
ber to  three  is  error:  Haag  v.  Cooley, 
33  Kan.  387,  6  Pac.  585.  After  an 
equal  number  of  witnesses  have  testi- 
fied on  each  side  in  the  impeaching  or 
supporting  of  the  character  of  a  party 
or  witness,  it  is  in  the  discretion  of 
the  trial  court  whether  a  further  or 
greater  number  of  witnesses  shall  be 
examined  by  either  side:  Bissell  v. 
Cornell,  24  Wend.  (N.  Y.)  354.  The 
action  of  a  trial  court  in  attempting 
to  limit  the  number  of  impeaching 
witnesses  by  saying  to  the  attorney 
calling  them  that  if  he  called  any 
more,  it  would  be  at  his  expense,  is 
not  erroneous,  as  an  intimation  by  the 
court  that  the  character  of  the  per- 
son attacked  had  been  sustained: 
Overstreet  v.  Duulap,  56  lU.  App.  486. 


§  814  (814)       THE  LAW   OF  EVIDENCE  IN   CIVIL   CASES.  84 

limited  in  the  sound  discretion  of  the  court,  as  may  also  the 
number  of  witnesses  to  prove  a  given  fact  which  is  uncon- 
troverted  or  merely  collateral  to  the  main  issue,  that  dis- 
cretion must  be  exercised  in  a  reasonable  and  not  in  an  arbi- 
trary manner,  judged  by  the  special  facts  in  the  case  itself. 
The  authorities  are  not  in  entire  harmony  as  to  whether  the 
court  can  limit  the  number  of  witnesses  on  evidence  as  to 
facts  that  is  merely  cumulative  in  its  character.  No  hard- 
and-fast  rule  can  be  laid  down  circumscribing  the  power  of 
trial  courts  to  put  some  reasonable  limits  on  the  introduc- 
tion of  witnesses  to  testify  as  to  a  main  issue  in  the  trial 
of  a  cause.  If  there  be  any  attempt  to  limit  witnesses,  not 
experts,  on  any  particular  relevant  point,  it  must  be  when 
such  point  has  already  been  satisfactorily  established,  and 
the  court  must  so  exercise  this  discretion  as  to  deprive  none 
of  the  parties  to  the  litigation  of  any  material  rights.  Cer- 
tainly this  rule  has  no  application  as  to  witnesses  called 
to  rebut  new  or  additional  facts  brought  out  by  the  oppos- 
ing party  on  direct  or  cross-examination.^®  The  court  has 
the  same  power  with  reference  to  the  mode  in  which  counsel 
engaged  in  the  case  shall  examine  the  witnesses.  It  stands 
to  reason  that  a  case  might  be  indefinitely  prolonged  if  the 
same  witness  were  subject  to  examination  by  relays  of  coun- 
sel engaged  for  a  party.  It  is  a  general  rule,  therefore, 
which  has  long  been  recognized  that  several  counsel  will  not 
be  allowed  to  examine  or  cross-examine  the  same  witness.'-'^ 
But  this  is  a  matter  resting  somewhat  in  the  discretion  of 
the  trial  judge,  and  in  his  discretion  may  be  departed  from, 
especially  at  different  stages  of  the  examination  or  if  sepa- 
rate parties  are  affected  and  have  separate  counsel.^^     A 

19  West  Skokie  Drainage  Dist.  v.  counsel  can  make  objection  to  testS- 
Bawson,  243  111.  175,  90  N.  B.  377,  mony:  Baumier  v.  Antiau,  65  Mich. 
17    Ann.    Cas.    776,   to   which   is   ap-       31,  31  N.  W.  888. 

ponded  a  useful  note  on  the  case.     See,  21  Citizens'   Bank  v.   Fromholz    64 

also,  the  note  to  St.  Louis  etc.  E.  Co.  Neb.    284,   89   N.  W.   775.     Separate 

V.  Aubuchon,  8  Ann.  Cas.  828.  parties;  State  v.  Bryant,  55  Mo.  75; 

20  Doe  V.  Roe,  2  Camp.  (Bng.)  Kasson's  Estate,  127  Cal.  496,  59  Pac. 
280,  11  E.  E.  711 ;  State  v.  Nugent,  950 ;  Johnson  v.  Shaw,  204  Mass.  165, 
116  La.  99,  40  South.  581.     But  other  90  N.  E.  518. 
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party  has  the  right  to  appear  in  propria  persona  or  by 
counsel.  He  has  not  the  right  to  both,  and  the  court  may 
refuse  him  permission  to  examine  a  witness  when  he  is  rep- 
resented by  his  counsel.^^  The  court  may  also  exercise  a 
reasonable  discretion  ivhether  a  witness  may  narrate  the 
relevant  facts  on  direct  examination  in  his  own  way  and 
without  being  questioned.  "It  is  certainly  the  practice, 
when  the  time  and  place  of  the  scene  of  action  have  once 
been  fixed,  to  desire  the  witness  to  give  his  own  account  of 
the  matter,  directing  him,  when  not  a  professional  person, 
to  omit,  as  he  proceeds,  account  of  what  he  has  only  heard 
from  others,  and  not  seen  or  heard  himself,  and  which  he  is 
apt  to  suppose  is  quite  as  material  as  that  which  he  him- 
self has  seen."^*  But  if,  in  the  giving  of  such  testimony, 
the  witness  states  matters  irrelevant  or  immaterial  or  in- 
competent as  being  hearsay,  it  is  the  right  and  duty  of 
counsel  objecting  to  such  testimony  to  interpose  and  arrest 
the  narrative  by  calling  the  attention  of  the  court  particu- 
larly to  the  objectionable  matter,  and  by  a  motion  to  strike 
it  out  to  obtain  a  ruling  of  the  court  excluding  such  testi- 
mony from  the  case.^* 

§  815  (814).    Questions  by  judge — Comments  by  judge — 
Protection  of  witnesses — Striking  out  evidence,  etc. — ^It 

seems  to  be  the  general  rule,  well  supported  by  the  decided 
cases,  that  the  trial  judge  has  the  right  to  propound  such 
questions  to  witnesses  as  may  be  necessary  in  order  to  elicit 
pertinent  facts,  in  order  that  the  truth  may  be  established. 
Of  course,  this  must  be  done  in  a  reasonable  and  impartial 
way,  so  as  not  to  indicate  his  opinion  of  the  facts,  and 
thereby  prejudice  the  rights  of  the  parties.  His  questions 
should  be  propounded,  not  to  support  the  case  of  either  liti- 

22  Talbot  V.  Talbot,  2  J.  J.  Marsh.  B.  Co.  v.  Cliarless,  51  Fed.  562,  2 
(Ky.)    3;    In   re   Singleton,    8   Dana       C.  C.  A.  380. 

(Ky.),  315.  24  Gould  v.  Day,  94  IT.  S.  405,  414, 

23  Joseph  Chitty,  "Practicing  the  24  L.  Ed.  232;  Moore  v.  Bank,  13 
Law,"  in,  894;  Thresher  v.  Stoning-  Pet.  (U.  S.)  302,  10  L.  Ed.  172; 
ton  Sav.  Bank,  68  Conn.  201,  36  Atl.  United  States  v.  McMasters,  4  Wall. 
38  (witness  an  attorney) ;  Northern  P.  (U.  S.)   680,  18  L.  Ed.  811. 
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gant,  but  with  the  sole  desire  to  elicit  and  bring  ont  the 
truth,  that  justice  may  prevail.  Having  in  fact  no  feeling 
for  or  a,gainst  either  party,  it  should  not  be  difficult  for  him 
to  refrain  from  exhibiting  such  feeling.  It  is  the  primary 
duty  of  the  parties  to  bring  out  their  own  evidence.  But 
it  would  be  a  reproach  to  the  law  if  the  judge  were  required 
to  sit  still  in  either  a  civil  or  criminal  trial,  and  see  jus- 
tice defeated  through  the  failure  of  counsel  to  ask  a  wit' 
ness  a  pertinent  question. ^^  The  respective  counsel  are 
presumed  to  be  thoroughly  familiar  with  the  facts  of  the 
case,  and  as  a  rule  the  trial  will  proceed  in  the  most  or- 
derly and  satisfactory  manner  when  they  are  allowed  to 
manage  and  conduct  the  examination  of  witnesses.  But  it 
is  important  that  the  trial  judge  should  also  become  ac- 
quainted with  the  facts,  and  if  in  his  judgment  it  is  neces- 
sary to  elicit  the  truth,  he  may  interpose  with  questions 
to  the  witness,^"  either  in  direct  or  cross-examination  and 

of  South  Omaha  v.  Fennell  (Neb.), 
94  N.  W.  632;  Bartley  v.  State,  55 
Neb.  294,  75  N.  W.  832;  Eiegler  ». 
Tribune  Assn.,  41  App.  Div.  490,  58 
N.  Y.  Supp.  807;  Efekhout  v.  Cole, 
135  N.  C.  583,  47  8.  E.  655;  Howard 
V.  Territory,  15  Okl.  199,  79  Pae.  773 ; 
De  Ford  v.  Painter,  3  Okl.  80,  30  L. 
E.  A.  722,  41  Pac.  96;  Zeok  v.  Hertz, 
11  Pa.  Super.  Ct.  512;  Wilson  v. 
Ohio  Eiver  etc.  R.  Co.,  52  S.  C.  537, 
30  S.  E.  406;  Sanders  v.  Bagwell,  37 
S.  C.  145,  15  S.  E.  714,  16  S.  E.  770; 
State  V.  Hargroves,  104  Tenn.  112,  56 
S.  W.  857;  Hopperwood  v.  State,  39 
Tex.  Cr.  15,  44  S.  W.  841;  Banister 
V.  Wakeman,  64  Vt.  203,  15  L.  E.  A. 
201,  23  Atl.  585;  Lowe  v.  State,  118 
Wis.  641,  96  N.  W.  417;  Eeg.  v. 
Holden,  8  Car.  &  P.  606,  34  Eng. 
Com.  L.  547.  See  the  late  cases: 
Johnson  v.  State,  64  Fla.  321,  59 
South,  894;  Cox  v.  Goodman,  139  Ga. 
25,  76  S.  E.  357;  State  v.  Coyle 
(Utah),  126  Pac.  305. 


25  Arkansas  etc.  E.  Co.  v.  Craig,  76 
Ark.  258,  88  S.  W.  878,  6  Ann.  Gas. 
477,  to  which  is  appended  a  note  on 
the  subject  with  useful  references. 
See,  also.  Sharp  v.  State,  51  Ark.  154, 
14  Am.  St.  Rep.  27,  10  S.  W.  228; 
South  Covington  etc.  E.  Co.  v.  Stroh, 
23  Ky.  Law  Eep.  1807,  57  L.  E.  A. 
875,  and  note,  66  S.  W.  177. 

26  Sparks  v.  State,  59  Ala.  82; 
Beal  V.  State,  138  Ala.  94,  35  South. 
58;  Johnson  v.  Lefller  Co.,  122  Ga. 
670,  50  S.  E.  488;  Gordon  v.  Irvine, 
105  Ga.  144,  31  S.  E.  151;  Bowden 
V.  Achor,  95  Ga.  243,  22  S.  E.  254; 
Dunn  V.  People,  172  III.  596,  50  N.  E. 
137;  Featherstone  v.  People,  194  111. 
325,  62  N.  E.  685;  Lockhart  v.  State, 
92  Ind.  452;  Lefever  v.  Johnson,  79 
Ind.  554;  Conway  v.  Jordon,  110 
Iowa,  462,  81  N.  W.  703;  State  v. 
Spiers,  103  Iowa,  711,  73  N.  W.  343; 
State  V.  Haab,  105  La.  230,  29  South. 
725;  Cobb  v.  State  (Miss.),  23  South. 
1015;  Schaefer  v.  St.  Louis  etc.  R. 
Co.,  128  Mo.  64,  30  S.  W.  331;  City 
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he  may  put  leading  questions^'^  or  suggest  the  form  of  a 
question,^*  and  it  has  even  been  held  that  a  judge  may  call 
a  witness  and  examine  him,  and  permit  or  refuse  either 
side  to  cross-examine  such  witness.^®  It  is  obvious  that 
these  privileges  of  the  court  should  be  so  exercised  as  not 
to  prejudice  the  rights  of  the  parties,^"  or  to  unduly  inter- 
fere with  the  presentation  of  the  cause  of  action  or  de- 
fense. The  discretion  of  the  trial  court  will  not  be  inter- 
fered with  except  in  a  clear  case  of  abuse.^^  While  the 
judge  may,  of  course,  state  the  grounds  of  his  rulings  in 
receiving  or  rejecting  testimony,  comment  upon  the  weight 
of  the  evidence  at  the  time  of  its  introduction  should  be 
avoided  as  an  invasion  upon  the  province  of  the  jury.*^ 


27  People  V.  Bowers,  2  Cal.  tJnrep. 
878,  18  Pac.  660;  White  v.  State,  56 
Ga.  385;  Blizzard  v.  Applegate,  77 
Ind.  516 ;  Huffman  v.  Cauble,  86  Ind. 
591;  Long  v.  State,  95  Ind.  481; 
State  V.  Marshall,  105  Iowa,  38,  74 
N.  W.  763;  Commonwealth  v.  Gal- 
avan,  9  Allen  (Mass.),  271;  Driseoll 
V.  People,  47  Mieh.  413>  11  N.  W.  21; 
Banister  v.  Wakeman,  64  Vt.  203,  15 
L.  E.  A.  201,  23  Atl.  585;  State  v. 
Noakes,  70  Vt.  247,  40  Atl.  249. 
But  sueh  examination  should  not  be 
an  extended  one:  Dunn  v.  People,  172 
111.  582,  50  N.  E.  137.  See  note  to 
South  Covington  etc.  Ey.  Co.  v. 
Stroh,  57  L.  E.  A.  875-884.  Held 
improper  under  circumstances:  State 
V.  Crotts,  22  Wash.  245,  60  Pac.  403; 
Hopperwood  v.  State,  39  Tex.  Cr.  15, 
44  S.  W.  841;  Kramer  v.  Eiss,  77  111. 
App.  623;  People  v.  Bowers,  supra. 

28  Metropolitan  St.  Ey.  Co.  v.  John- 
son, 91  Ga.  466,  18  S.  W.  816;  State 
V.  Noakes,  70  Vt.  247,  40  Atl.  249. 
See  note  to  South  Covington  etc.  Ey. 
Co.  V.  Stroh,  57  L.  E.  A.  882. 

29  Coulson  V.  Disborough  (1894), 
2  Q.  B.  Div.  316;  Selph  v.  State,  22 
Fla.  537. 


30  Sparks  v.  State,  59  Ala.  82; 
Bowden  v.  Aehor,  95  Ga.  243,  22  S. 
E.  254.  Eight  of  examination  by 
judge  should  be  sparingly  exercised: 
Bartley  v.  State,  55  Neb.  294,  75  N. 
W.  832.  As  to  province  of  judge  and 
jury,  see  §  174,  ante.  See  the  late 
case  of  First  State  Bank  v.  Hare 
(Tex.  av.  App.),  152  S.  W.  501. 

31  Ferguson  v.  Hirsch,  54  Ind.  337; 
Blizzard  v.  Applegate,  77  Ind.  516; 
Sessions  v.  Eiee,  70  Iowa,  306,  30 
N.  W.  735;  State  v.  Haab,  105  La. 
230,  29  South.  725;  South  Omaha  v. 
Fennell  (Neb.),  94  N.  W.  632;  Wilson 
v.  Ohio  Eiver  etc.  E.  Co.,  52  S.  C.  537, 
30  S.  E.  406;  Nightingale  v.  State, 
62  Neb.  371,  87  N.  W.  158.  To  in- 
sure review,  the  objection  must  be 
specifically  taken;  Lowe  v.  State,  118 
Wis.  641,  96  N.  W.  417;.  Dunn  v. 
People,  172  111.  596,  50  N.  E.  137; 
O'Connor  v.  National  lee  Co.,  56 
Super.  410,  4  N.  Y.  Supp.  537.  See, 
also.  State  v.  Marshall,  105  Iowa,  38, 
74  N.  W.  763,  as  to  alternative  method 
of  motion  to  strike  out  the  evidence. 

32  Queen  Ins.  Co.  v.  Studebaker 
Bros.  etc.  Co.,  117  Ind.  416,  20  N.  E. 
299;  Thompson  v.  Ish,  99  Mo.  166, 
17  Am.  St.  Eep.  552,  12  S.  W.  510. 
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The  court  may  often  with  great  propriety  ask  questions 
of  a  witness  on  the  stand  for  the  purpose  of  bringing  out 
the  facts  of  the  case,  but  should  never  indulge  in  remarks 
to  witnesses,  or  in  comments  upon  their  testimony,  which 
may  either  magnify  or  diminish  its  effect  upon  the  jury 
as  to  credibility  or  value.^^  While  the  judge  may  so  inter- 
pose questions,  his  comments,  if  any,  should  be  so  guarded 
as  not  to  prejudice  the  parties,  even  though  not  directed 
against  them.  For  example,  when  the  judge  said,  "I 
don't  think  going  over  the  same  ground  so  much  does  any 
good.  I  suppose  that  the  jury  knows  more  about  forest 
fires  than  any  of  the  witnesses  that  are  testifying  or  any 
of  the  attorneys  in  the  case,"  the  court  held  the  remark 
improper  as  an  invitation  to  the  jury  to  use  their  own 
knowledge  of  forest  fires  in  determining  the  issues  in  the 
case  rather  than  the  testimony  of  the  witnesses.^^  Ex- 
cept prejudice  is  shown,  an  improper  comment  or  remai'k 

706,  142  S.  W.  485.  See,  also,  Pink- 
erton  t.  Sydnor,  87  111.  App.  76; 
Texas  ete.  Lumber  Co.  v.  Eose  (Tex. 
Civ.  App.),  103  B.  W.  444.  It  is  im- 
proper for  a  trial  judge  to  say  to  an 
attorney,  in  the  hearing  of  the  jury, 
that  his  case  is  infamous,  and  that 
his  client  shall  never  have  a  judg- 
ment. In  Edwards  v.  Mt.  Hood  Const. 
Co.  (Or.),  130  Pac.  49,  the  court 
said:  "The  writer  knows  from  exper- 
ience on  the  circuit  bench  that  it  is 
sometimes  very  difficult  for  a  judge 
to  refrain  from  making  comments  on 
a  case  during  the  progress  of  the 
trial,  and  especially  where  an  ap- 
parent injustice  seems  to  have  been 
perpetrated;  but  after  a  reversal  or 
two,  occasioned  by  the  practice,  he 
concluded  to  go,  not  to  the  ant,  but 
to  the  meek  and  lowly  oyster,  to  con- 
sider its  ways  and  be  wise,  and  to 
keep  the  judicial  mouth  shut.  He 
commends  the  example  of  the  silent 
oyster  to   all   trial  judges." 


33  In  Hudson  v.  Hudson,  90  Ga. 
581,  16  S.  E.  349,  it  is  shown  that 
during  the  trial  the  court  said  to  a 
witness  on  the  stand,  one  John  Carr, 
"How  do  you  remember  dates  so 
well?  You  have  a  talent,  a  gift,  that 
way?"  And  when  another  witness, 
Sam  Webb,  was  introduced  the  court 
said,  "The  witness  has  not  got  the 
memory  that  John  Carr  has.  Do  you 
know  John  Carr?  He  has  a  better 
recollection  than  you.  Which  is  the 
eldor  man,  you  or  he?"  And  again, 
when  John  Carr  was  recalled,  the 
court  said  to  him,  "You  have  estab- 
lished a  reputation  for  a  good  recollec- 
tion, but  you  cannot  tell  the  price 
of  wheat  that  year;  you  ought  to  keep 
that  reputation  up."  All  these  re- 
marks and  questions  by  the  court  were 
out  of  order.  "It  is  impossible,"  said 
the  court,  "to  know  what  effect  or 
tendency  they  may  have  had  upon  the 
minds  of  the  jury." 

34  Belk  V.  Stewart,  160  Mo.  App. 
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is  not  sufficient  to  call  for  reversal.^^  And  the  error  has 
been  held  cured  by  proper  instructions  to  disregard  the 
statement.^''  But  the  right  is  inherent  in  the  court,  on  its 
own  motion,  to'  check  and  silence  a  witness  who  is  going 
beyond  bounds  in  the  testimony  which  he  is  giving.^'^  The 
privilege  to  examine  witnesses  has  also  "been  extended  to 
jurors,  when  exercised  to  draw  out  or  clear  up  some  un- 
certain point.^^  The  trial  judge  should,  upon  motion, 
strike  out  answers  that  are  not  responsive  to  the  questions 
asked,  that  is,  those  answers  that  state  facts  not  called 
for  by  the  questions,^®  or  those  which  express  an  opinion 


35  Phillips  V.  Beene,  16  Ala.  720; 
Midland  "Valley  E.  Co.  v.  Hamilton, 
84  Ark.  81,  104  S.  W.  540;  Bradbury  v. 
McHenry,  125  Cal.  xix,  57  Pac.  99&; 
Hill  V.  Corcoran,  15  Colo.  270,  25  Pac. 
171;  Ho«y  V.  Fletcher,  39  Fla.  325,  22 
South.  716;  Central  of  Georgia  R. 
Co.  V.  Mote,  131  Ga.  166,  62  S.  E. 
164;  Karolinsky  v.  Chicago,  163  111. 
App.  33;  Wissler  v.  Atlantic,  123 
Iowa,  11,  98  N.  W.  131;  Cone  v. 
Smyth,  3  Kan.  App.  607,  45  Pac.  247; 
Bowman  Realty  Co.  v.  Moss,  147  Ky. 
103,  143  S.  W..  765;  Sandruek  v.  Wil- 
Bon,  117  Md.  624,  84  Atl.  54;  Laxton 
V.  Hay,  211  Mass.  463,  Ann.  Cas. 
1913B,  709,  98, N.  E.  29;  Richards  v. 
City  of  Ann  Arbor,  152  Mich.  15,  115 
N.  W.  1047;  Willard  v.  St.  Paul  etc. 
R.  Co.,  116  Minn.  183,  133  N.  W.  465; 
PuUerton  v.  Pordyee,  144  Mo.  519, 
44  S.  W.  1053;  Moore  v.  Sturm,  88 
Neb.  793,  130  N.  W.  581;  Lee  v. 
Dow,  73  N.  H.  101,  59  Atl.  374; 
Diamond  v.  Planet  Mills  Mfg.  Co.,  97 
App.  Div.  43,  89  N.  Y.  Supp.  635; 
Williams  v.  Crosby  Lumber  Co.,  118 
N.  C.  928,  24  S.  E.  800;  Zink  v. 
Lahart,  16  N.  D.  56,  110  N.  W.  931; 
Guthrie  v.  Carey,  15  Okl.  276,  81  Pac. 
431;  Sperry  v.  Seidel,  218  Pa.  16, 
66  Atl.  853;  Miles  v.  Postal  Tel.  Co., 


55  S.  C.  403,  33  S.  E.  493;  Dallas 
Consol.  Electric  St.  R.  Co.  v.  Broad- 
hurst,  28  Tex.  Civ.  App.  630,  68  S. 
W.  315;  Robertson  v.  King  County, 
20  Wash.  259,  55  Pac.  52;  Lightfoot 
V.  Winnebago  Tract  Co.,  123  Wis. 
479,  102  N.  W.  30;  Pennsylvania  Co. 
V.  Whitney,  169  Fed.  572,  95  CCA. 
70. 

36  Chicago  City  R.  Co.  v.  Jordan, 
116  HI.  App.  650. 

37  Robinson  v.  State,  82  Ga.  535, 
9  S.  E.  528;  Bowden  v.  Bailes,  101 
N.  C.  612,  8  S.  E.  342;  State  v.  King, 
88  Minn.  175,  92  N.  W.  965. 

38  Sohaefer  v.  St.  Louis  &  S.  By. 
Co.,  128  Mo.  64,  30  S.  W.  331. 

39  Pence  >.  Waugh,  135  Ind.  143, 
34  N.  E.  860;  Angell  v.  Loomis,  97 
Mich.  5,  55  N.  W.  1008;  Irlbeck  v. 
Bierle,  84  Iowa,  47,  50  N.  W.  36; 
Chicago  K.  &  W.  Ry.  Co.  v.  Wood- 
ward, 47  Kan.  191,  27  Pac.  836; 
Nixon  V.  Goodwin,  3  Cal.  App.  358, 
85  Pac.  169;  Ramsey  v.  Smith,  138 
Ala.  333,  35  South.  325;  State  v. 
James,  32  Utah,  152,  89  Pao.  460. 
Held,  that  the  examining  party  is  the 
only  one  who  can  make  the  motion  to 
strike  out  as  not  responsive:  In  re 
Dunahugh's  Will,  130  Iowa,  692,  107 
N.  W.  925.     See  §  895,  post. 
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as  to  the  matter  In  question/"  unless  tlie  question  calls  for 
an  opinion,  as  ii  the  case  of  experts.*^  The  same  is  true 
where  the  form  of  the  question  is  such  as  to  make  it  neces- 
sary to  give  additional  details.*^  The  refusal  of  the  trial 
judge  to  strike  out  an  irresponsive  answer  is  reversible 
error,*^  unless  it  is  shown  that  such  evidence  is  not  preju- 
dicial to  the  party  appealing.**  But  where  only  a  part 
of  the  answer  is  not  responsive  to  the  question,  only  that 
part  will  be  stricken  out  which  is  objectionable  for  not 
being  responsive.*'  It  is  not  the  duty  of  the  court  to  in- 
struct the  jury  to  disregard  answers  so  stricken  out,  un- 
less requested  to  do  so  by  counsel.*®  Although  to  aid  in 
the  discovery  of  the  truth  reasonable  latitude  should  be 
allowed  for  the  cross-examination  of  witnesses,  it  is  the 
plain  duty  of  the  court  to  interfere  on  objection  or  with- 
out, when  the  attempt  is  made  by  counsel  to  browbeat, 
insult  or  to  intimidate  witnesses. '^'^  It  is  the  right  of  the 
witness  to  be  protected  by  the  court  from  irrelevant,  im- 
proper, or  insulting  questions,  and  from  harsh  and  insult- 
ing demeanor  of  counsel;  and  where  a  lady  witness  for 
the  prosecution  had  testified  courteously  and  positively  on 
cross-examination  that  she  had  seen  the  defendant  after  a 
date  named,  it  is  not  fair  treatment  or  legitimate  cross- 
examination  of  the  witness  for  counsel  for  the  defendant 
to  remark  interrogatively,  "That  is,  you  imagine  you 
have?"  and  such  action  justifies  the  interposition  of  the 
court  to  reprove  the  counsel  and  protect  the  witness.** 
The  duty  of  the  court  is  very  plain  and  is  pointed  out  in  a 

«  Lazard   v.   Merchants'   &   M.   T.  a  Colclough  v.  Nilana,  68  Wis.  309, 

Co.,  78  Md.  1,  26  Atl.  897.  32  N.  W.  119,  post. 

41  Griffith  V.  Utica  &  M.   Ey.   Co.,  *5  Benjamin  y.  New  York  El.  Ry. 
63  Hun,  626,  17  N.  Y.  Supp.  692.  Co.,  63  Hun,  629,  17  N.  Y.  Supp.  908. 

42  Horan  v.  Chicago,  St.  P.,  M.  &  46  State  v.  MoGahey,  3  N.  D.  293, 
O.  Ry.  Co.,  89  Iowa,  328,  56  N.  W.  55  N.  W.  753. 

507;  Baldwin  v.  Walker,  94  Ala.  514,  47  Bentham,  Rationale   of  Judicial 

10   South.   391,  where  a  witness   was  Ev.,  Bowring'g  ed.,   VI,   338-    Elliott 

asked  "to  tell  about  it."  v.  Boyles,  31  Pa.  66. 

43  Krey  v.  Sehhisser,  62  Hun,  620,  48  People  v.  Durrant,  116  Cal.  179, 
16  N.  Y.  Supp.  695.     See  §  895,  post.  48  Pao.  75. 
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well-known  Missouri  case.*®  In  that  case  the  prosecutor 
in  the  trial  court  behaved  so  outrageously  to  the  witnesses 
that  the  court  of  appeal  found  occasion  to  say:  "And  right 
here  it  is  proper  to  state  that  during  quite  an  extensive 
practice  at  the  bar  in  criminal  causes,  and  during  a  con- 
siderable experience  in  assisting  in  the  administration  of 
the  law  in  such  cases,  on  this  bench,  I  have  never  met  with 
such  reprehensible  conduct  on  the  part  of  a  prosecut- 
ing officer  toward  a  defendant  and  toward  his  witnesses  as 
this  record  exhibits."  Condemning  the  behavior  unre- 
strained by  the  judge  of  the  trial  court,  the  same  court 
cited  an  earlier  case,^"  in  which  it  was  said:  "The  lan- 
guage used  was  mere  personal  abuse,  having  nothing  what- 
ever to  do  with  the  case  or  the  facts  and  circumstances  in 
proof.  It  should  not  have  been  tolerated,  and  was  only 
calculated  to  inflame  the  passions  of  the  jury  against  the 
defendant,  who  was  entitled  to  a  fair  and  impartial  trial, 
without  having  heaped  upon  his  head  personal  abuse  in  the 
presence  of  the  court  and  jury.  And  because  of  this  fact 
the  judgment  is  reversed  and  remanded."  The  effect  of 
such  behavior  is  almost  of  necessity  prejudicial.  The  duty, 
therefore,  of  the  judge,  more  especially  on  objection,  is 
to  protect  the  witness,  and  if  he  fails  to  do  so  when  asked, 
it  is  reversible  error. 

§  816(815,816).    Leading  questions  —  General  rule. — 

There  is  no  rule  of  evidence  more  familiar  to  the  practi- 
tioner than  the  one  which  forbids  leading  questions  on  the 
direct  examination  of  witnesses.  "A  question,"  says 
Bentham,  "is- a  leading  one,  when  it  indicates  to  the  wit- 
ness the  real  or  supposed  fact  which  the  examiner  expects 
and  desires  to  have  confirmed  by  the  answer.  Is  not  your 
name  so  and  so?  Do  you  reside  in  such  a  place?  Are 
you  not  in  the  service  of  such  and  such  a  person?  Have 
you  not  lived  so  many  years  with  him?     It  is  clear  that 

49  state  T.  Prendible,  165  Mo.  329,  eo  State  v.  Fisher,  124  Mo.  460,  27 

65  S.  W.  559.  S.  W.  1109. 
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under  this  form  every  sort  of  information  may  be  con- 
veyed to  the  witness  in  disguise.  It  may  be  used  to  pre- 
pare him  to  give  the  desired  answers  to  the  questions 
about  to  be  put  to  him;  the  examiner,  while  he  pretends 
ignorance  and  is  asking  for  information,  is  in  reality  giv- 
ing instead  of  receiving  it."^^  The  objections  to  this  line 
of  interrogation  sufficiently  appear  from  the  last  quota- 
tion from  Bentham.  But  the  further  considerations  may 
be  added  that  a  witness  may  often  be  presumed  to  have 
some  Mas  in  favor  of  the  party  producing  him;  and  that 
leading  or  suggestive  questions,  as  they  are  sometimes 
called,  would  allow  the  party  to  extract  only  so  much  of 
the  knowledge  of  the  witness  as  would  be  favorable  or 
even  put  a  false  gloss  on  the  whole.®^  "While  the  authori- 
ties concur  in  the  proposition  that  leading  questions  are 
in  general  improper,^^  some  difficulty  has  arisen  in  de- 
termining what  questions  are  leading  and  what  are  not, 
within  the  meaning  of  the  rule.  It  is  very  clear  that  a 
question  is  leading  which  suggests  to  the  witness  the  an- 
swer which  he  is  to  make,  or  which  puts  into  his  mouth 
words  which  he  is  to  echo  back.^*    But  if  it  merely  sug- 

Bi  Bentham,  Rationale  of  Judicial  187  Mo.   158,   86  S.  W.  89;   Daly  v. 

Evidence.     For   a   general    discussion  Melendy,  32  Neb.  852,  19  N.  W.  926; 

of  leading  questions,  see  note  to  Tur-  Vanderbilt   v.    New   Jersey   Cent.    R. 

ney  v.  State,  47  Am.  Dec.  82-85.  Co.,  71  N.  J.  L.  67,  58  Atl.  91;  Rehm 

62  Best,  Ev.,  10th  ed.,   §  641.  v.  Weiss,  8  Misc.  Rep.  525,  28  N.  Y. 

B3  Whart.  Ev.,   §499;   Greenl.  Ev.,  Supp.  772;  Hughes  v.  State,  29  Ohio 

§434;    Best,  Ev.,   10th  ed.,   §641;    2  C.  C.  237;  Buckman  v.  Philadelphia 

Phill.  Ev.,  3d  Am.  ed.,  401;  Forrester  etc.  R.  Co.,  227  Pa.  277,  75  Atl.  1069; 

&  Bros.  v.  May  Co.,  3  Ala.  App.  281,  Dickerson    v.    Central   Texas   Grocery 

57  South.  64;  Heinrich  v.  Heinrich,  2  Co.  (Tex.  Civ.  App.),  147  S.  W.  695- 

Cal.  App.  479,  84  Pac.  326;  American  State    v.    Hansen    (Utah),    122    Pac. 

Stove  Co.  V.  Detroit  Stove  Works,  31  375 ;  Nurnberger  v.  United  States,  156 

App.  Gas.  (D.  C.)   304;  Sylvester  v.  Fed.  721,  84  C.  C.  A.  377. 
State,   46    Pla.    166,    35    South.    142;  64  Turney    v.    State,    16    Miss.    (8 

Thompson  v.  Ray,  92  Ga.  285,  18  S.  Smedes  &  M.)   104,  47  Am.  Dec.  74; 

E.  59;  Briggs  v.  People,  219  111.  330,  People  v.  Mather,  4  Wend.    (N.   Y.) 

76  N.  K  499;  City  of  Georgetown  v.  229,  21  Am.  Dec.  122;  Page  v.  Parker, 

Groflf,  136  Ky.  662,  124  S.  W.  888;  40  N.  H.  47;   Haivey  v.  Osborn,  55 

Parsons   v.   Bridgham,    34    Me.    240;  Ind.  535;  Franks  v.  Gress  Lumber  Co., 

Bngleking  v.  Kansas  City  etc.  R.  Co.,  Ill  Ga.  87,  36  S.  E.  314.     See,  also, 
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gests  a  subject,  without  suggesting  an  answer  or  a  specific 
thing,  it  is  not  leading.^^  It  has  .often  been  declared  that 
a  question  is  objectionable,  as  leading,  which  embodies  a 
material  fact  and  admits  of  answer  by  a  simple  afftrmative 
or  negative.^^  While  it  is  true  that  a  question  which  may 
be  answered  by  yes  or  no  is  generally  leading,  there  may 
be  such  questions  which  in  no  way  suggest  the  answer  de- 
sired, and  to  which  there  is  no  real  objection.^''^     On  the 


the  late  cases:  Prattville  Cotton  Mills 
Co.  V.  McKinney  (Ala.),  59  South. 
498;  Southern  Cotton  Oil  Co.  v.  Camp- 
bell (Ark.),  153  S.  W.  256;  Brown  v. 
Eatliffi  (Cal.  App.),  131  Pae.  769; 
Dondell  v.  Shoo,  20  Cal.  App.  424,  129 
Pae.  478 ;  Warren  t.  Harlan  etc. 
Corp.  (Del.  Super),  84  Atl.  215; 
Wade  V.  State,  11  Ga.  App.  411,  75 
S.  E.  494;  Keeves  v.  Peoria  R.  Co., 
164  111.  App.  611;  People  v.  Lover- 
kamp,  165  111.  App.  532;  Kelly  v. 
Commonwealth  Electric  Co.,  167  111. 
App.  210;  Hoffman  v.  Cedar  Eapids 
etc.  B.  Co.  (Iowa),  139  N.  W.  165; 
In  re  Martin's  Will  (Iowa),  142  N. 
W.  74;  Branch  v.  Klatt  (Mich.),  138 
N.  W.  263;  Sterling  v.  Marine  Bank 
(Md.),  87  Atl.  697;  Rogers  v.  State, 
8  Okl.  Cr.  App.  226,  127  Pae.  365; 
Barker  v.  Khode  Island  Co.  (R.  I.),  87 
Atl.  174;  Eastman  v.  Dunn,  34  E.  I. 
416,  83  Atl.  1057;  Davis  v.  Michel 
Brewing  Co.  (S.  D.),  140  N.  W.  694; 
Sauer  v.  Veltmann  (Tex.  Civ.  App.), 
149  S.  W.  706 ;  Swan  v.  Salt  Lake  etc. 
E.  Co.  (Utah),  127  Pae.  267;  In  re 
Wright-Dana  Hardware  Co.,  199  Fed. 
632. 

55  Born  V.  Eosenow,  84  Wis.  620, 
54  N.  W.  1089. 

66  1  Greenl.  Ev.,  §434;  United 
States  V.  Angell,  11  Fed.  34;  1  Stark. 
Ev.  167. 

67  Spear  v.  Eichardson,  37  N.  H. 
23;  Floyd  v.  State,  30  Ala.  511; 
Mathis     v.     Buford,     17     Tex.     152; 


Adams  v.  Harrold,  29  Ind.  198. 
Whether  such  a  question  is  lead- 
ing depends  on  the  circumstances: 
Coogler  V.  Ehodes,  38  Fla.  240,  56  Am. 
St.  Rep.  170,  21  South.  109;  State  v. 
Wiekliff,  95  Iowa,  386,  64  N.  W.  282; 
Lott  v.  King,  79  Tex.  292,  15  S.  W. 
231.  Question  held  not  leading:  "Did 
you  make  any  agreement  at  that 
time?"  Dudley  v.  Elkins,  39  N.  H. 
78.  "State  whether  or  not  you  had 
any  difficulty  in  following  the  tracks" : 
Hopper  V.  Commonwealth,  6  Gratt. 
(Va.)  684.^  Whether  the  witness  was 
in  the  habit  of  acting  by  A's  consent 
and  with  his  approbation  to  every 
extent  in  reference  to  buying  goods: 
Lee  V.  Tinges,  7  Md.  215.  It  was  so 
held  where  an  employee,  after  he  had 
testified  fully  as  to  the  accident,  was 
asked  if  he  had  done  all  in  his  power 
to  prevent  the  accident:  Springfield 
Con.  Ry.  Co.  v.  Welsch,  155  111.  511,  40 
N.  E.  1034;  Galveston,  H.  &  S.  Ey. 
Co.  V.  Duelin,  86  Tex.  450,  25  S.  W. 
406;  and,  when  an  engineer  was 
asked :  "From  your  knowledge  and  ex- 
perience as  engineer,  was  it  possible 
to  have  stopped  the  train  after  you 
saw  the  plaintiff  on  the  track?" 
Galveston,  H.  &  S.  A.  Ry.  Co.  v. 
Duelin,  86  Tex.  450,  25  S.  W.  406. 
The  question,  "What  have  you  seen, 
by  the  way,  of  intoxicating  liquors 
being  sold  between  July  1,  1860,  and 
April  15,  1861,  in  that  building?"  is 
not  objectionable  as  leading:  State  v. 
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other  hand,  leading  questions  are  hy  no  means  limited  to 
those  which  may  he  answered  hy  yes  or  no.  A  question 
proposed  to  a  witness  in  the  form  "whether  or  not,"  that 
is,  in  the  alternative,  is  not  necessarily  leading.  But  it 
may  be  so,  when  proposed  in  that  form,  if  it  is  so  framed 
as  to  suggest  to  the  witness  the  answer  desired.^^    ^^^ 


Schilling,  14  Iowa,  455.  Nor  is  tie 
question,  "Do  yoii  know  whether  A.  B. 
was  ever  prosecuted  for  stealing  a 
gray  stud  horse;  if  so,  'by  whom  and 
where?"  Sexton  v.  Brook,  15  Ark.  345; 
nor,  "Did  he  court  her?"  in  a,  "breach 
of  promise  suit:  Greenup  v.  Stoker,  8 
111.  202;  nor,  "Do  you  know  any  cir- 
cumstances which  will  show  that  the 
defendant  knew  his  son  went  to  school 
in  the  year  1854?"  nor,  "What  was 
the  nature  of  the  conversation  between 
said  parties,  and  were  they  in  earnest, 
or  was  the  talk  a  matter  of  joke  be- 
tween them?"  Willis  ?.  Quimby,  31 
N.  H.  485;  nor,  "Did  Peter  Ehodes 
tell  you  where  that  corner  was?" 
Kemmerer  v.  Edelman,  23  Pa.  143; 
nor,  "Had  you  or  not,  as  director,  any 
knowledge  that  W.  and  wife  had  made 
a  deed  for  the  property  to  anyone 
before  he  mortgaged  it  to  the  bank?" 
Wilson  V.  McCullough,  23  Pa.  440,  62 
Am.  Dec.  347.  Where  the  question 
to  the  witness  was  couched  in  the  lan- 
guage of  plaintiff's  petition  for  the 
purpose  of  directing  attention  of  the 
witness  to  the  particular  subject  of 
inquiry,  it  was  held  not  objectionable 
as  leading:  Shields  v.  Guffey,  9  Iowa, 
322.  Eeld  leading:  "Do  you  know 
any  circumstances  which  will  show 
you  that  the  defendant  knew  his  son 
was  at  school?"  Floyd  v.  State,  30 
Ala.  511.  "What  had  you  seen  in  the 
way  of  intoxicating  liquors  being  sold 
in  that  building?"  State  v.  Schilling, 
14  Iowa,  455.  "Do  you  know  whether 
A  was  ever  prosecuted  for  stealing  a 


horse,  if  so,  by  whom  and  where?' 
Sexton  V.  Brook,  15  Ark.  345.  In 
a  suit  for  breach  of  promise  of  mar- 
riage, after  a  witness  for  the  plain- 
tiff had  testified  that  he  had  paid' 
attention  to  the  plaintiff,  plaintiff's 
counsel  asked  the  question:  "Did  you 
court  her?"  This  was  held  to  be  a 
leading  question:  Greenup  v.  Stoker, 
8  111.  202.  The  question,  "Did  you 
make  any  agreement  at  that  time?" 
was  declared  inadmissible:  Dudley  v. 
Elkins,  39  N.  H.  78.  So,  also,  was 
the  question,  "Was  witness  in  the 
habit  of  acting  by  said  A's  consent 
and  with  his  approbation  to  every  ex- 
tent in  reference  to  buying  goods,  or 
otherwise  providing  for  A's  stores  dur- 
ing his  absence?"  Lee  v.  Tinges,  7  Md. 
215;  and  so  was,  "State  whether  or 
not  you  had  any  difficulty  in  follow- 
ing the  tracks":  Hopper  v.  Common- 
wealth, 6  Gratt.  (Va.)  684.  "An  in- 
terrogatory which  refers  a  witness  to 
a  previous  deposition  in  the  same 
cause,  and  asks  him  if  his  answers 
therein  were  true,"  is  leading  and  in- 
admissible: Trammell  v.  McDade,  29 
Tex.  360. 

58  Held  proper:  Bartlett  v.  Hoyt, 
33  N.  H.  151;  State  v.  Watson,  81 
Iowa,  380,  46  N.  W.  868.  For  ex- 
ample, "Whether  or  not  testator's  in- 
sanity took  the  form  of  dislike  to  his 
relatives  and  friends":  Pelamourges 
V.  Clark,  9  Iowa,  1.  In  a  damage  suit 
against  a  street  railway  company  the 
question:  "When  you  hailed  the  ear, 
did  you  stop  on  the  sidewalk,  or  did 
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that  has  been  called  a  leading  question  which  assumes  a 
fact  to  be  proved  which  is  not  proved.^"  More  properly, 
such  questions  may  be  called  misleading,  and  are  objec- 
tionable both  as  likely  to  mislead  a  fair  witness  and  to 
give  one  who  is  not  so  an  opportunity  to  impose  on  the 
jury.^"  Or  the  question  itself  may  be  so  cunningly  framed 
as  to  carry  an  imputation  in  that  part  of  it  which  does 
not  call  for  a  direct  response.  For  example:  "State  to 
the  jury  if  you  heard  any  conversation  on  the  part  of 
the  defendant  of  a  nature  that  was  ill  treating  and  cruel 
toward  his  wife.  If  so,  state  what  the  conversation  was." 
The  objection  should  have  been  sustained.  The  prose- 
cutor should  not  have  been  allowed  to  characterize  the  al- 
leged conversation  in  his  interrogatory  as  "cruelty"  or 
"ill  treatment";  nor  should  the  witness  have  been  allowed; 
to  do  so  in  his  answer,  as  he  inferentially  did.®^  The 
question  should  be  what  it  is  intended  to  be — a  question — ■ 
not  an  interrogatively  framed  argument.®^  If  the  objec- 
tionable question  is  withdrawn,  no  prejudice  is  assumed 
to  be  sustained;  although  the  object  with  which  it  was 

you   continue   walking  until  you   got  People  v.  Mather,  4  Wend.    (N.  Y.) 

near   the   car?"   Olfermann  v.  XTnion  229,   21  Am.  Dee.   122.     For  further 

Depot  Ey.  Co.,  125  Mo.  408,  46  Am.  illustrations,  see  Thomp.  Trials,  §  358, 

St.  Eep.  483,  28  S.  W.  742.     So  in  a  ,,  ^urney  v.  State,  8  Smedes  &  M. 

murder   case:    "Did   the   noise   sound  ^^.^^^^    ^^^^   ^^   ^^_   j^^^_    ^^^   ^^^ 

as  if  the  person  was  in  joy  or  dis-  ^^^^  ^^^^^^^^ 

tress?     Was  it  as  if  she  was  laughing  _ 

.„   ,.  tf    ■       f  ^"  Bradshears  v.  Orme,  93  Md.  442, 

or  crying,  or  if  she  was  suffering  from  '  ' 

...         ,  ,  49  Atl.  620.     Of  similar  type  is  the 

pain  or  enjoying  pleasure  or  was  she  ■' ^ 

making  a  mere  idle  noise,  as  if  noth-  °^^  iHnstration  of  questions  which  do 

iug  was  the  matter  with  her?"  Malcik  "°*  P'™^*   ^°  ^°^^^'^'   ''^^<''  ^^''^■ 

v.    State,   33   Tex.   Cr.   14,   24   S.   W.  ^*""  '"'  "^^ative,  without  involving  an 

417.     "Do  yon  know  whether  or  not  ''^P'^P^^     determination,      such     as, 

he   bought   his    father's    homestead?"  "^^^"  y°"  ^"^*  °^  ''^^""g  ^""^  ^i^« 


Robertson   v.    Graver,    88    Iowa,   381, 


yet?" 


55    N.   W.   492.     So,   in   proving   the  *^  S^^te  "■  Blydenburg,  135  Iowa, 

contents  of  an  award,  the  question:  264,  14  Ann.  Gas.  443,  112  N.  W.  634. 

"State  whether  or  not  this  is  a  true  62  Boilings  v.  State,  160  Ala.  82,  49 

copy  of  the  award":   Adams  v.  Har-  South.  329,  where  the  court  said  the 

rold,    29    Ind.    298.     Held   improper:  question  was  intended  as  a  mere  argu- 

State  V.  Johnson,  29  La.   Ann.   717;  ment  with  the  witness. 
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put  may  have  been  attained.  "If  impressions  on  witness 
or  trier  have  been  made  which  may  prejudice  the  adverse 
party,  this  result  is  an  incident  of  that  imperfection  at- 
taching to  all  that  man  does,  from  which  even  judicial 
procedure  cannot  be  kept  free.  The  only  remedy  is  a 
preventive  one,  and  lies  in  the  power  of  trial  courts  to 
regulate  the  conduct  of  counsel  at  the  bar.""*  "When  the 
court  has  offered  to  allow  a  question  ruled  to  be  leading, 
if  put  in  a  nonleading  form,  and  the  party  has  declined  to 
alter  it,  he  cannot  be  heard  to  complain  of  the  action  of 
the  court.®*  It  should  be  borne  in  mind  the  form  of  the 
question  is  not  paramount  in  the  test  whether  it  is  lead- 
ing. It  is  the  suggestiveness  of  the  substance.®^  "While 
there  exists  a  multitude  of  cases  on  almost  every  conceiv- 
able form  of  the  question,  the  rule  as  above  laid  down, 
namely,  the  impropriety  of  questions  which  disclose  the 
spirit  of  suggestiveness  concealed  in  the  letter  of  it,  will 
be  found  to  be  the  safe  guide  in  arriving  at  a  fair  deter- 
mination, no  matter  whether  the  question  is  ingeniously 
constructed  as  a  simple  question  or  has  attached  to  it 
either  a  conjunctive  qualification  or  a  disjunctive  alter- 
native, or  whether  it  is  framed  affirmatively  or  nega- 
tively.'*''  Questions  may  not  be  asked  calling  for  the  con- 
es Allen  V.  Hartford  L.  Ins.  Co.,  72  66  The  following  are  selected  as 
Conn.  693,  45  Atl.  955.  oases  illustrative  of  the  objectionable 
64  Cook  V.  State  (Ark.),  Hi  S.  W.  form  of  question:  Fleming  v.  Luns- 
221.  ford,  163  Ala.  540,  50  South.  921; 
«s  In  Coehran  v.  Miller,  13  Iowa,  128,  Greene  v.  Hereford,  12  Ariz.  85,  95 
it  was  held  that  when  an  answer  sug-  Pao.  105 ;  Kogers  v.  Diamond,  13  Ark. 
gested  by  the  inquiry  was  one  against  474 ;  Paeheoo  v.  Judson  Mfg.  Co.,  113 
the  party  asking  the  question  and  not  Cal.  541,  45  Pao.  833 ;  Bradbury  v. 
in  his  favor,  the  question  was  not  South  Norwalk,  80  Conn.  298,  68  Atl. 
leading.  The  cases  support  the  prop-  321;  Triedmann  v.  McGowan,  1  Penue. 
osition  that  if  the  question  suggests  (Del.)  436,  42  Atl.  723;  Keeves  v. 
the  desired  answer,  it  is  leading.  Low,  8  App.  Gas.  (D.  C.)  105;  Syl- 
ntherwise  not;  See  St.  Louis  etc.  R.  vester  v.  State,  46  Fla.  166,  35  South. 
Co.  V.  Hall  (Tex.  Civ.  App.)  106  S.  142;  Thompson  v.  Ray,  92  Ga.  285, 
W.  194.  See,  also,  Maryland  ete.  R.  18  S.  E.  59;  Prather  v.  Chicago  South- 
Co.  V.  Brown,  109  Md.  304,  71  Atl.  em  R.  Co.,  221  111.  190,  77  N.  E.  430; 
1005-                                                             City  of  Huntington  v.  Lusch,  33  Ind. 
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elusion  of  the  witness  from  facts  in  place  of  the .  facts 
themselves,  or  for  the  opinion  of  the  witness  when  he  is  not 
competent  to  give  it.  This  does  not,  of  course,  prevent 
the  witness  testifying  to  facts  to  the  best  of  his  recollec- 
tion and  belief,®^ 


§  817(817).  Exceptions  to  the  rule — Hostile  witnesses — 
Introductory  questions. — Since  the  rule  as  to  leading  ques- 
tions applies  to  the  party's  own  witnesses,  it  is  apparent 
that  injustice  would  ensue  if  the  party,  discovering  that 
he  had  been  mistaken  in  his  witness  in  that  the  witness 
was  adverse,  was  against  and  not  for  him,  were  tied  down 


App.  476,  70  N.  E.  402;  Collins  v. 
Gleason  Coal  Co.,  140  Iowa,  114,  18 
L.  E.  A.,  N.  S.,  736,  115  N.  W.  497, 
118  N.  W.  36;  Whiteneek  v.  Com- 
monwealth, 21  Kj.  Law  Eep.  1625, 
55  S.  W.  916,  56  S.  W.  3;  State  v. 
Parce,  37  La.  Ann.  268;  Lee  v.  Tinges, 
7  Md.  215;  Granger  v.  Darling,  156 
Mich.  31,  120  N.  W.  32;  Turney  v. 
State,  8  Smedes  &  M.  (Miss.)  104,  47 
Am.  Dec.  74;  Steer  v.  Little,  44  N.' 
H.  613;  Willis  v.  Quimby,  31  N.  H. 
485;  Mattiee  v.  Wilcox,  71  Hun,  485, 
24  N.  Y.  Supp.  1060 ;  Ducker  v.  Whit- 
son,  112  N.  C.  44,  16  S.  E.  854; 
Busch  V.  Eobinson,  46  Or.  539,  81  Pao. 
237 ;  Eapley  v.  Klugh,  40  S.  C.  134, 
18  S.  E-  680;  St.  Louis  Southwestern 
E.  Co.  V.  Langston  (Tex.  Civ.  App.), 
125  S.  W.  334;  Hopper  v.  Common- 
wealth, e  Gratt.  (Va.)  684;  Sohwede 
V.  Henroeh,  29  Wash.  124,  69  Pae. 
643;  Collins  v.  City  of  Janesville,  111 
Wis.  348,  87  N.  W.  241,  1087;.  Hoag- 
land  V.  Canfield,  160  Fed.  146 ;  Parker 
V.  Brown,  85  Fed.  595,  29  C.  C.  A. 
357.  The  following  are  selected  as 
illustrations  of  questions  permitted: 
Sexton  V.  Brock,  15  Ark.  345; 
Wheelock  v.  Godfrey,  100  Cal.  578,  35 
Pac.  317;  King  v.  Westbrooks,  114 
Ga.  307,  40  8.  E.  262;  Mayville  v. 

Evidenc*  V — 7 


French,  246  111.  434,  92  N.  E.  919; 
De  Haven  v.  De  Haven,  77  Ind.  236; 
In  re  Cahill  (Iowa),  136  N.  W.  214; 
In  re  Du  Bois,  164  Mich.  8,  128  N.  W. 
1092;  Hopper  v.  Overstreet,  79  Miss. 
241,  30  South.  637;  Olferman  v. 
TTnion  Depot  E.  Co.,  125  Mo.  408,  46 
Am.  St.  Eep.  483,  28  S.  W.  742^  Hale 
V.  Taylor,  45  N.  H.  -405;  Brand  v. 
Borden's  Condens'ed  Milk  Co.,  95  App; 
Div.  64,  88  N.  Y.  Supp.  460;  Kem- 
merer  v.  Edelman,  23  Pa.  143;  State 
V.  Johnson,  66  8.  C.  23,  44  8.  B.  58; 
Harris  v.  State  (Tex.  Cr.  App.),  148 
8.  W.  1074;  Majors  v.  State,  63  Tex. 
Cr.  App.,  488,  140  8.  W.  1095;  Will- 
iams V.  Norton  Bros.,  81  Vt.  1,  69  Atl. 
146;  Combs  v.  Commonwealth,  90  Va. 
88,  17  8.  E.  881;  Wright  v.  City 
of  Ft.  Howard,  60  Wis.  119,  50  Am. 
Eep.  350,  18  N.  W.  750. 

67  See  Crews  v.  Threadgill,  35  Ala. 
334;  Kauffman  v.  Maier;  94  Cal.  269, 
18  L.  E.  A.  124,  29  Pae.  481 ;  Huguley 
v.  Holstein,  35  Ga.  271;  Morris  v. 
Stokes,  21  Ga.  552;  Ehode  v.  Louthain, 
8  Blaokf.  (Ind.)  413;  Kelso  v.  Fitz- 
gerald, 67  Iowa,  266,  25  N.  W.  157; 
Da  Lee  v.  Blackburn,  11  Kan.  190; 
Clark  V.  Bigelow,  16  Me.  246;  State 
V.  Flanders,  38  N.  H.  324;  Swinney  v. 
Boo^th,  28  Tex.  113. 
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by  an}'-  hard-and-fast  rule  as  to  leading  the  witness.  The 
rule  is  correctly  indicated  by  Greenleaf ,  when  he  says : 
"But  the  weight  of  authority  seems  in  favor  of  admitting 
the  party  to  show  that  the  evidence  has  taken  him  by  sur- 
prise, and  is  contrary  to  the  examination  of  the  witness 
preparatory  to  the  trial,  or  to  what  the  party  had  reason 
to  believe  he  would  testify,  or  that  the  witness  has  recently 
been  brought  under  the  influence  of  the  other  party  and 
has  deceived  the  party  calling  him.  For,  it  is  said,  that 
this  course  is  necessary  for  his  protection  against  the  con- 
trivance of  an  artful  witness,  and  that  the  danger  of  its 
being  regarded  by  the  jury  as  substantive  evidence  is  no 
greater  in  such  cases  than  it  is  where  the  contradictory 
allegations  are  proved  by  the  adverse  party."®*  Hence 
a  well-recognized  exception  to  the  general  rule  which  is 
under  discussion  permits  leading  questions  to  a  witness 
who  is  liostile^^  to  the  party  calling  him,  or  who,  for  any 
reason,  may  be  deemed  an  unwilling  witness.''**    If  it  is 


88  Vol.  1,  12th  ed.,  §§  435,  444; 
Taylor's  Ev.,  6tli  ed.,  §  1262a;  Reg. 
T.  Chapman,  8  Car.  &  P.  559 ;  Reg.  v. 
Ball,  8  Car.  &  P.  745;  Clarke  v. 
Saffery,  Ryan  &  M.  126,  27  R.  R. 
736;  Zilver  v.  Graves,  106  App.  Div. 
582,  94  N.  Y.  Supp.  714;  St.  Clair  v. 
United  States,  154  TJ.  S.  134,  38  L. 
Ed.  936,  14  Sup.  Ct.  Rep.  1002. 

69  Ward  V.  State,  85  Ark.  179,  107 
S.  W.  677;  Meixsell  v.  Feezor,  43  111. 
App.  180;  Conway  t.  State,  118  Ind. 
482,  21  N.  E.  285;  State  v.  Walker, 
133  Iowa,  489,  110  N.  W.  925;  State 
V.  Hughes,  8  Kan.  App.  631,  56  Pac. 
142;  State  v.  Benner,  64  Me.  267; 
Reed  v.  Mattapan  Deposit  etc.  Co.,  198 
Mass.  306,  84  N.  E.  469;  People  v. 
Caldwell,  107  Mich.  374,  65  N.  W. 
213;  State  v.  Draughn,  140  Mo.  App. 
263,  124  S.  W.  20;  Hackney  v.  Ray- 
mond Bros.  Clark  Co.,  75  Neb.  793, 
106  N.  W.  1016;  Berkowsky  v.  New 
i(:ork  City  K.  Co.,  127  App.  Div.  544, 


111  N.  Y.  Supp.  989;  State  v.  Ken- 
nedy, 85  S.  C.  146,  67  S.  E.  152; 
Moore  ^.  State  (Tex.  Cr.  App.),  144 
S.  W.  598;  State  v.  Carr,  65  W.  Va. 
81,  63  S.  E.  766. 

70  Mann  v.  State,  134  Ala.  1,  32 
South.  704;  Towns  v.  Alford,"  2  Ala. 
378;  Durham  v.  State,  70  Ga.  364; 
Cassem  v.  Galvin,  158  HI.  30,  41  N. 
E.  1087;  Bradshaw  v.  Coombs,  102 
111.  428;  Conway  v.  State,  118  Ind. 
482,  21  N.  E.  285;  State  v.  Drake, 
128  Iowa,  539,  105  N.  W.  54;  State 
V.  Waters,  132  Iowa,  481,  109  N.  W. 
1013;  Rosenthal  v.  Bilger,  86  Iowa, 
246,  53  N.  W.  255;  State  v.  Hughes, 
8  Kan.  App.  631,  56  Pac.  142;  State 
v.  Barrett,  117  La.  1086,  42 
South.  513;  State  v.  Benner,  64 
Me.  267;  Commonwealth  v.  Chaney, 
148  Mass.  6,  18  N.  E.  572;  Com- 
monwealth V.  Thrasher,  11  Gray 
(Mass.),  57;  People  v.  Hennard,  162 
Mich.  225,  127  N.  W.  303;  People  v. 
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apparent  that  the  witness  is  attempting  to  promote  the 
interest  of  the  adverse  party, ''^  or  if  the  witness  is  in  fact 
the  adverse  party,  the  court  will  be  justified  in  permitting 
the  direct  examination  to  take  the  character  of  a  cross- 
examination  ;  and,  in  the  latter  case,  leading  questions  may 
be  asked  as  a  matter  of  right.''^  This  unwillingness,  or 
other  state  of  mind  of  the  witness,  is  to  be  decided  by  the 
judge  from  his  demeanor  upon  the  stand  and  from  such 
facts  in  evidence  as  may  show  that  the  witness,  because 
of  his  relationship  to  a  party,  interest  in  the  cause  or  for 
other  reason,  has  some  bias  against  the  one  calling  him 
or  some  disinclination  to  testify.  Again,  leading  ques- 
tions are  proper  where  they  are  merely  introductory  and 
designed  to  lead  the  witness  more  quickly  to  matters  which 
are  material  to  the  issue.  For  example,  in  cases  of  con- 
versations, admissions  or  agreements,  the  attention  of  the 
witness  may  be  drawn  to  the  subject,  occasion,  time,  place 
or  person,  and  he  may  be  asked  directly  whether  such 
person  said  anything  on  the  subject  thus  brought  under 
his  attention,  and,  if  so,  what  he  said.^^  Questions  regard- 
ing the  age,  antecedents,  business  and  experience  of  a  wit- 

Gillespie,   111  Mich.   241;  69   N.  ,W.  71  People  v.  Mather,  4  Wend.   (N. 

490;    McBride  v.   Wallace,   62   Mich.  Y.)   229,  21  Am.  Dec.  122;   State  v. 

451,  29  N.  W.  75;  State  v.  Newman,  Walker,   133   Iowa,   489,   110   N.   W. 

93  Minn.  393,  101  N.  W.  499;  State  926.     See  cases  last  cited. 

V.  Tall,  43  Minn.  273,  45  N.  W.  449:  79  f^i„  v  a  «  -d  s    -mt 

'  '  >  72  Clarke   v.    SafEery,   Eyan    &   M. 

State   V.    Keith,    53    Mo.    App.    383;       ^gg^  g^  ^   ^_  ^gg.   ^^.j^^  ^,  ^ 

Hackney  v.  Raymond  Bros.  Clark  Co.,  gg-^^    ^        39  ^y_  53       q^^^^j    ^^ 

75  Neb.  793,  106  N.  W.  1016;  People  §435 

7.   Sexton,   187  N.   Y.  495,  116   Am. 

St.  Eep.  621,  80  N.  E.  396;   People  '    ''^  Williams    v.    Jarrot,    6    111.     (1 

T.  Mather,  4  Wend.   (N.  Y.)  229,  21  Gilm.)     120;     People    v.    Mather,    4 

Am.    Dec.    122;    Northern    Liberties  Wend.  (N.  Y.)  229,  21  Am.  Dec.  122; 

Bank  v.  Davis,  6  Watts    &  S.   (Pa.)  Carlyle  v.  Plumer,  11  Wis.  96;  Long 

285;    Sweeney  v.   State,  59   Tex.   Cr.  ^-  Steiger,  8  Tex.  460;  Cronan  v.  Cot- 

370,    128    S.   W.    390;    Hopkinsou   v.  ^^S,   99   Mass.   334;    Strawbridge  v. 

Steele,   12  Vt.  582;   Layne  v.  Chesa-  Spann,  8  Ala.  820;  Boothby  v.  Brown, 

peake  etc.  E.  Co.,  66  W.  Ya.  607,  67  ^0  Iowa,  104;   People  v.  Hodge,  141 

S.  E.  1103;  Baker  v.  State,  69  Wis.  ^ieh.  312,  113  Am.  St.  Eep.  525,  104 

32,  33  N.  W.  52;  Klock  v>  State,  60  N.  W.  599. 

Wis.  574,  19  N.  W.  543, 
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ness  are  largely  within  the  discretion  of  the  court,  and, 
unless  it  manifestly  appear  that  such  questions  are  put 
for  an  improper  purpose,  such  discretion  is  not  review- 
able as  error. ''*  On  a  question  of  identification,  a  witness 
may  be  asked  whether  the  person  pointed  out  to  him  is  the 
person  in  question,'^'  though,  of  course,  if  the  witness  can 
himself  point  out  the  person  in  question  without  the  aid 
of  such  a  question,  his  evidence  will  have  greater  weight. 
An  honest  repetition  of  a  question  is  invariably  allowed, 
but  the  court  has  an  undoubted  discretion  to  disallow  any 
such  repetition  as  appears  to  be  wanton  and  serving  no 
practical  purpose;  "The  refusal  of  the  trial  judge  to 
permit  counsel  for  defendant  in  the  court  below  on  cross- 
examination  of  the  witness  to  repeat  a  question  which  had 
already  been  asked  and  answered  three  or  four  times  is 
certainly  not  erroneous  but  rather  has  the  appearance  of 
having  been  eminently  proper  and  commendable."''® 

§  818  (818).  Same — As  to  facts  not  remembered — For 
purposes  of  contradiction. — ^Another  exception  to  the  gen- 
eral rule  is  that  leading  questions  may  sometimes  be  put 
to  a  witness  after  his  memory  on  the  subject  is  exhausted, 

T4  Cocliran   v.    tlnited    States,    157  Kan.   452,   16   Pae.   810;    Higgins  v. 

TJ.  S.  286,  39  L.  Ed.  704,  15  Sup.  Ct.  Dean  Gas  Engine  etc.  Co.,  140  Ky.  44, 

Eep.     628.     See,     also,     Harrow     v.  130    S.    W.    800;    Eies    v.    St.    Louis 

Crown,  76  Iowa,  179.  Transit  Co.,  179  Mo.  1,  77  S.  W.  734; 

T5  Sadler   v.    Murrah,    4    Miss.    (3  Knlen  v.   Heinze,   28  Mont.   548,   73 

How)     195;     People    v.     Mather,    4  Pac.   123;  Daly  v.  Melendy,  32  Neb. 

Wend.  (N.  Y.)  229,  21  Am.  Dec.  122.  852,  49  N.  W.  926;  Deitch  v.  Feder, 

T6  Middlesex  Banking  Co.  v.  Smith,  86  N.  Y.  Supp.  802 ;  Toledo  etc.  E.  Co. 

83  Fed.   133,  27  C.  C.  A.  485.     See,  v.  Gilbert,  24  Ohio  C.  C.  181;  Adams 

also,  Fuqua  v.  State,  2  Ala.  App.  47,  v.  Uhler,  2  Walk.  (Pa.)  96 ;  Morein  /. 

56   South.    751;    Evans   Ditch   Co.   v.  Solomons,  7  Eich.   (S.  C.)   97;  Carter 

Lakeside  Ditch  Co.,  13  Cal.  App.  119,  v.   State,  59  Tex.  Cr.   73,  127  S.  W. 

108  Pac.  1027;   Thomas  v.  State,  47  215;  Mulliu  v.  Flanders,  73  Vt.  95,  50 

Fla.  99,  36  South.   161;   Chapman  v.  Atl.  813;  State  v.  Mallahan,  66  Wash. 

State,    112    Ga.    56,    37    S.    E.    102;  21,   118   Pac.   898;    Hinton   v.   Cream 

Zetsche  v.  Chicago  etc.  E.  Co.,  238  111.  City  E.   Co.,  65  Wis.  323,  27  N.  W. 

240,    87    N.    E.    412;    Bruggemau   v.  147;  Middlesex  Banking  Co.  v.  Smith, 

Illinois  Cent.  E.  Co.,  154  Iowa,  596,  83  Fed.  133,  27  C.  C.  A.  485. 
134  N.  W.  1079;  Hughes  v.  Ward,' 38 
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and  when  lie  has  omitted  some  fact  by  reason  of  want  of 
recollection.  The  question  is  not  necessarily  leading,  al- 
though it  supply  a  name  or  date,''''  or  some  connecting  fact 
or  link  which  will  enable  the  witness  to  recall  a  forgotten 
fact;''*  and,  if  the  witness  is  testifying  as  to  articles  lost 
or  destroyed  or  goods  sold,  his  attention  may  be  called  to 
items  not  remembered/®  In  the  confusion  and  embar- 
rassment of  witnesses,  leading  questions  are  often  found 
necessary,  and  especially  in  the  case  of  those  who,  by  rea-r 
son  of  tender  years  or  old  age,  ignorance  or  some  infirm- 
ity, are  unable  to  state  important  facts  without  some  aid 
or  suggestion.*"     Leading  questions   are    permissible    to 


T7  Acerro  v.  Petroni,  1  Stark.  100; 
Herring  v.  Skaggs,  73  Ala.  446. 

78  Mann  v.  State,  134  Ala.  1,  32 
South.  704;  Donnell  v.  Jones,  13  Ala. 
490,  48  Am.  Dee.  59;  Thomasson  v. 
State,  80  Ark.  364,  97  S.  W.  297; 
Coon  V.  People,  99  111.  368,  39  Am. 
Kep.  28;  Poison  v.  State,  137  Ind. 
519,  35  N.  E.  90,7;  Lowe  v.  Lowe,  40 
Iowa,  220;  Gray  v.  Kelley,  190  Mass. 
184,  76  N.  E.  724;  ParreU  v.  Boston, 
161  Mass.  106,  36  N.  E.  751;  Moody 
V.  Bowell,  17  Pick..  (Mass.)  490,  28 
Am.  Dee.  317;  Stone  v.  Standard  L. 
etc.  Ins.  Co.,  71  Mich.  81,  38  N.  W. 
710;  State  v.  Duestrow,  137  Mo.  44, 
38  8.  W.  554,  39.  S.  W.  266;  Dadley 
V.  Elkins,  39  N.  H.  78;  Hiickins  v. 
People's  Mutual  Ins.  Co.,  31  N.  H. 
238;  De  Krfemen  v.  Clothier,  109 
N.  y.  App.  Div.  481,  96  N.  Y.  Supp. 
525;  O'Hagan  t.  Dillon,  76  N.  Y.  170; 
State  V.  Johnson,  43  S.  C.  123,  20 
S.  E.  988;  Howard  v.  "  State  (Tex. 
Cr.  App.),  143  S.  W.  178;  Shultz  v. 
State,  5  Tex.  App.  390;  Born  v.  Ebse- 
now,  84  Wis.  620,  54  N.  W.  1089. 

79  Graves  v.  Merchants"  Ins.  Co., 
82  Iowa,  637,  31  Am.  St.  Rep.  507, 
49  N.  W.  65;  Clarke  v.  Fee,  86  Ga. 
9,  12  S.  E.  181. 


80  Blindness,  mentally  weak  and  old 
age:  Cheeney  v.  Arnold,  18  Barb. 
(N.  Y.)  434;  State  v.  Simes,  12 
Idaho,  310,  9  Ann.  Cas.  1216,  85  Pae. 
914;  Selenak  v.  Selenak,  150  111.  App. 
399;  People  v.  Pernor,  115  Mich.  692, 
74  N.  W.  184;  People  v.  Jensen,  66 
Mich.  711,  33  N.  W.  811;  Navarro  v. 
State,  24  Tex.  App.  378,  6  S.  W.  542; 
Eodriguez  v.  State^  23  Tex.  App.  503, 
5  S.  W.  255;  children:  State  v. 
Drake,  128  Iowa,  539,  105  N.  W.  54; 
State  V.  Watson,  81  Iowa,  380,  46 
N.  W.  868;  People  v.  Harlan,  133  Cal. 
16,  65  Pae.  9 ;  Hodge  v.  State,  26  Fla. 
11,  7  South.  593;  State  v.  Megorden, 
49  Or.  259,  14  Ann.  Cas.  130,  88  Pae. 
306;  Wade  v.  State,  11  Ga.  App.  411, 
'75  S.  E.  494;  Poison  v.  State,  187 
Ind.  519,  35  N.  E.  907;  illiterate: 
State  V.  Spotted  Hawk,  22  Mont.  33, 
55  Pae.  1026;  Carlson  v.  Holm,  2 
Neb.  (ITnof.)  38,  95  N.  W.  1125; 
Ellis  V.  State,  25  Pla.  702,  6  South. 
768;  Western  Union  Tel.  Co.  v. 
Teague,  134  Ky.  601,  121  S.  W.  484; 
Blakeman  v.  Blakeman,  31  Minn.  396 
18  N.  W.  103;  Clardy  v.  State  (Tex! 
Cr.  App.),  147  S.  W.  568;  Ellison  v. 
Beannabia,  4  Okl.  347,  46  Pae.  477; 
Kozik   v.    Czapiewski,    136    Wis.    70, 
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arrive  at  facts  when  modesty  prevents  a  full  answer  to 
a  general  interrogatory.  They  are  also  permissible,  and 
are  not  objectionable,  where  the  witness  has  given  an  am- 
biguous answer,  and  the  party  may  inquire  by  leading 
questions  as  to  any  fact  or  circumstance  tending  to  enable 
him  to  explain  more  clearly  or  certainly.  Such  questions 
are  sometimes  allowed  for  the  purpose  of  bringing  out 
details  surrounding  a  main  fact  already  testified  to." 
Such  questions  are  permissible  when  it  is  apparent  that 
the  witness  has  answered  under  a  misapprehension  of  the 
meaning  of  the  question.^^  With  reference  to  those  of 
tender  years,  the  closest  caution  has  to  be  exercised  that 
the  questions  should  be  in  aid  of  the  witness,  and,  espe- 
cially in  criminal  cases,  that  the  words  indicating  the  crime 
are  not  put  into  the  mouth  of  the  child.  A  conviction  for 
rape  was  set  aside  in  Illinois  on  this  account.  "The  ten- 
der age  of  these  witnesses,  instead  of  furnishing  a  good 
reason  for  departing  from  the  rule  with  some  apparent 
necessity,  did,  in  fact,  furnish  a  cogent  reason  why  lead- 
ing questions  should  not  have  been  permitted;  for  we  all 
know  that  children  of  such  age  are  usually  more  liable  to 
be  misled  in  that  way  than  are  witnesses  of  more  mature 
years.  We  do  not  say  that  leading  questions  may  not, 
under  some  circumstances,  be  permitted,  properly  and 
lawfully,  nor  is  it  intended  to  decide  that  the  erroneous 
toleration  by  the  court  of  leading  questions  will,  in  all 
cases,  constitute  sufficient  cause  for  reversing  the  judg- 
ment of  such  court ;  but  in  a  case  like  this,  where  the  state- 

116  N.  W.  640;   Powell  y.  Hannibal,  Tex.    App.    378,    6    S.    W.    542.     See 

35   Mo.   457;    unable   to   remember   a  cases  cited  in  note  78  above. 

person's  first  name:  Acerro  v.  Petroni,  gl  Carter  v.  State,  59  Tex.  Cr.  App 

I  Stark.  100;  foreigner:  Kruse  v.  S.  gg,   137  s.  W.   215;   Rio  Grande  etc. 

&  W.  Lumber  Co.,  108  Iowa,  352,  79  r.  Co.  v.  Utah  Nursery  Co.,'  25  Utah, 

K.  W.  118;  Olfcrman  v.  Union  Depot  i87,   70  Pao.  859.     See  the  late  case 

Ey.  Co.,  125  Mo.  408,  28  S.  W.  742,  „f  ^ade  v.  State,  U  Ga.   App.  411. 

46    Am.    St.    Eep.    483;     deaf-mute:  75  g    E    494 

State   V.   Burns,   119,   Iowa,    663,    94  .' ^'         .     ,      „     „ 

N.  W.  238;   Selenak  v.   Selenak,   150  Jl^T''"\        '   ^^   ^"^   ^^    ^'"'''' 

111.  App.   399;   Navarro   v.  State,  24  ^*  ^'^-  ^''-  ^PP"  *«»'  ^^^  «•  W-  166. 
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ments  of  the  witnesses  are,  luider  the  circumstances,  very 
improbable  and  well-nigh  incredible,  and  where  the  lead- 
ing questions  complained  of  relate  to  the  most  vital  points 
of  the  inquiry,  and  where  no  reason  or  necessity  for  re- 
sort to  such  questions  is  made  to  appear,  and  where  it  is 
plain  that  it  is  an  abuse  of  the  discretion  of  the  court,  we 
feel  compelled  to  reverse,  and  for  that  cause  alone.  "^' 
And  leading  questions  should  be  avoided  in  all  cases,  if 
possible.  Another  exception  arises  where  it  is  desired  to 
show  that  a  witness  on  the  opposite  side  has,  at  another 
time,  made  a  statement  contradictory  to  his  present  state- 
ment. Where  the  attention  of  such  witness  has  been 
called,  on  cross-examination,  to  the  alleged  contradictory 
statement,  and  he  has  denied  it,  another  witness  may  be 
asked  the  direct  question  whether  the  particular  words 
denied  were  in  fact  used  by  the  former  witness.^*  There 
is,  however,  a  conflict  of  opinion  on  this  subject;  and  there 
is  very  high  authority  for  the  view  that,  in  such  a  case,  the 
proper  course  of  examination  is  to  ask  "what  the  witness 
in  fact  said  relative  to  the  matter  in  question,  and  not  in 
the  first  instance  to  ask  in  the  leading  form  whether  he 
said  so  and  so."*^  In  his  work  on  Evidence,  Taylor  sug- 
gests that  the  rule  allowing  the  leading  question  in  such 
cases  "should  only  apply  to  such  expressions  as  in  them- 
selves are  not  evidence  in  the  cause;  the  object  of  relax- 
ing the  general  rule  being  simply  to  exclude  the  other  parts 
of  the  conversation  which  would  not  be  admissible."^* 

§819(819).    Leading    questions  —  Discretion    of    the 
court. — ^Although,  as  we  have  seen,  there  are  certain  gen- 

83  Coon  V.  People,  99  III.  368,  39       §642;    Greenl.    Ev.,  §  435.     See    §845 
Am.  Eep.  28   (followed  in  Johnson  v.       et  seq.,  post. 

People,  202   111.  53,   66  N.   E.   877).  85  PhiU.    Ev.    404;    Harrington    v. 

See,  also,  Sullivan  v.  Sullivan,  48  111.  Lincoln,    2    Gray    (68    Mass.),    133; 

App.  435.  Seavy   v.    Dearborn,    19    N.   H.    351; 

84  Potter   V.   Bissell,    3   Lans.    (N.  :^"^=^  '■   ^'^^''   ^8   ^-   395,   73   Am. 


Y.)    205;    Kounda   v.   State,   57   Wis. 

45,  14  N  W.  865;  Best  Ev.   10th  ed.,  ^'  ^ayl.  EV.,  10th  ed.,  §  1405;  Hal- 


Dee.  760. 
86  Tayl. 
lett  v.,  Co.usine,  2  Moo.  &  E.  238. 
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eral  rules  governing  this  subject  of  leading  questions,  very 
much  must  be  left  to  the  discretion  of  the  trial  judge. 
Says  Best:  "It  should  never  be  forgotten  that  'leading' 
is  a  relative,  not  an  absolute  term.  There  is  no  such  thing 
as  'leading'  in  the  abstract,  for  the  identical  form  of  ques- 
tion which  would  be  leadiiig  of  the  grossest  kind  in  one 
case  or  state  of  facts  might  not  only  be  unobjectionable, 
but  the  very  fittest  mode  of  interrogation  in  another."^' 
The  subject  is  one  of  judicial  discretion ;  ^^  and  the  allow- 
ing or  refusing  leading  questions  is  not  generally  a  ground 
for  appeal.^°  If,  however,  there  appears  a  clear  abuse  of 
discretion,  it  is  ground  for  exception  and  reversal  in  most 


87  Best,  Ev.,  lOth  ed.,  §  641. 

88  Porath  V.  State,  90  Wis.  527,  48 
Am.  St.  Eep.  954,  63  N.  W.  1061; 
Funk  V.  Babbitt,  156  111.  408,  41 
N.  E.  166;  Anderson  v.  State,  104 
Ala.  83,  16  South.  108;  People  v. 
'Considine,  105  Mich.  149,  28  L.  R. 
A.  783,  63  N.  W.  196;  Lake  Shore  & 
M.  S.  Ry.  Co.  V.  Anthony,  12  Ipd. 
App.  126,  38  N.  E.  831;  St.  Clair  v. 
United  States,  154  U.  S.  134,  38  L. 
Ed.  936,  14  Sup.  Ct.  Eep.  1002; 
Carder  v.  Primm,  52  Mo.  App.  102;, 
Moody  V.  Rowell,  17  Pick.  (Mass.) 
490,  28  Am.  Dee.  317;  McDonald  v. 
State,  118  Ala.  672,  23  South.  637; 
People  V.  Harlan,  133  Cal.  16,  65 
Pae.  9;  Sylvester  v.  State  (Pla.),  35 
South.  142;  Coehran  v.  State,  113 
Ga.  736,  39  S.  E.  3a7;  McLean  v. 
Lewiston,  8  Idaho,  472,  69  Pae.  478;' 
Daugherty  v.  Heckard,  189  111.  239, 
59  N.  E.  569;  State  v.  Burns,  119 
Iowa,  663,  94  N.  W.  238;  Campion 
V.  Lattimer,  70  Neb.  245,  97  N.  W. 
290;  Webb  v.  Feathers'  Estate,  119 
Mich.  473,  78  N.  W.  550;  Coates  v. 
Lynch,  152  Mo.  161,  53  S.  W.  895; 
Dinsmore  v.  State,  61  Neb.  418,  85 
N.  W.  445;  Crenshaw  v.  Johnson,  120 
N.  C.  270,  26  S.  TS,.  810;  State  v. 
Ogden,  39  Or.  195,  65  Pae.  449  j  State 


y.  Marehbank,  61  8.  C.  17,  39  S.  E. 
187;  Eainey  v.  Potter,  120  Fed.  651; 
Eio  Grande  W.  R.  Co.  v.  Utah  N. 
Co.,  25  Utah,  187,  70  Pae.  859;  Ban- 
nen  v.  State,  115  Wis.  317,  91  N.  W. 
107.  This  is  especially  true  where' 
witiiess  is  examined  on  written  in- 
terrogatories: Holmes  v.  Clisby,  121 
Ga.  241,  104  Am.  St.  Rep.  103,  48 
S.  E.  934.  So  a  judge  may  ask  lead- 
ing questions  with  a  view  to  elicit  the 
facts;  Huffman  v.  Cauble,  86  Ind. 
591,  596. 

89  Donnell  v.  Jones,  13  Ala.  490', 
48  Am.  Dec.  59;  Parmelee  v.  Austin, 
20  111.  35;  State  v.  Lull,  37  Me.  246; 
York  V.  Pease,  2  Gray  (Mass.),  282; 
Green  v.  G^)uld,  3  Allen  (Mass.),  465; 
Smith  V.  Hutchings,  30  Mo.  380; 
Severance  v.  Carr,  43  N.  H.  65; 
Walker  v.  Dunspaugh,  20  N.  Y.  170; 
Barton  v.  Kane,  17  Wis.  38,  84  Am. 
Dec.  728;  Moody  v.  Rowell,  17  Pick. 
(Mass.)  490,  2S  Am.  Dec.  317;  Parker 
V.  Georgia  Pae.  Ry.  Co.,  83  Ga.  539, 
10  S.  E.  233;  State  v.  Chee  Gong,  17 
Or.  635,  21  Pae.  882;  People  v. 
Fong  Ah  Sing,  70  Cal.  8,  11  Pao. 
323;  Lane  Brothers  &  Co.  v.  Bauser- 
man,  103  Va.  146,  106  Am.  St.  Eep. 
872,  48  S.  E,  857. 
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jurisdictions.®"  In  some  states  it  is  held  that  the  ruling 
of  a  trial  court  in  permitting  a  leading  question  is  not 
assignable  as  error.®^  In  others,  again,  there  are  deci- 
sions both  ways.''^     In  some  states,  it  is  error  to  exclude 


90  Midland  Valley  E.  Co.  v.  Hamil- 
ton, 84  Ark.  81,  104  S.  W.  540; 
Winslow  V.  Glendale  Light  etc.  Co., 
12  Cal,  App.  530,  107  Pac.  1020; 
White  V.  "White,  82  Cal.  42Z,  7  L.  R. 
A.  799,  23  Pac.  276;  Peterson  v. 
State,  6  Ga.  App.  491,  65  S.  E.  311; 
MeClain  v.  Lewiston  Interstate  Fair 
etc.  Assn.,  17  Idaho,  63  20  Ann.  Caa. 
60,  25  L.  E.  A.,  N.  S.,  691,  104  Pac. 
1015;  Chicago  etc.  K.  Co.  v.  Eaton, 
96  111.  App.  570 ;  Doran  v.  MuHen,  78 
m.  342;  Knickerbocker  Ice  Co.  v. 
Gray,  171  Ind.  395,  84  N.  E.  341; 
Goudy  V.  Werbe,  117  Ind.  154,  3 
L.  E.  A.  114,  19  N.  E.  764;  Purcell 
Cotton  Seed  Oil  Mills  v.  Bell,  7  Ind. 
Ter.  717,  104  8.  "W.  944;  Breiner  v. 
Nugent,  136  Iowa,  322,  111  N.  W. 
446;  State  v.  Miller,  71  Kan.  200,  6 
Ann.  Cas.  58,  80  Pac.  51;  Wise  v. 
Foote,  81  Ky;  10;  State  v.  Madison, 
47  La.  Ann.  30,  16  South.  566;  State 
V.  Benner,  64  Me.  267;  McCall's 
Ferry  Power  Co.  v.  Price,  108  Md. 
96,  69  Atl.  832;  Couch  v.  Steele,  63 
Minn.  504,  65  N.  W.  946;  Turney  v. 
State,  8  Smedes  &  M.  (Miss.)  104, 
47  Am.  Deo.  74;  Hefferlin  v.  Karl- 
man,  29  Mont.  139,  74  Pac.  201; 
Hackney  v.  Eaymond  Bros.  Clarke 
Co.,  68  Neb.  624,  94  N.  W.  822,  99 
N.  W.  675;  State  v.  Williams,  31 
Nev.  360,  102  Pac.  974;  Territory  v. 
Meredith,  14  N.  M.  288,  91  Pac.  731; 
State  V.  Hazlett,  14  N.  D.  490,  105 
N.  W.  617;  De  Veaux  v.  Clemens,  9 
Ohio  Cir.  Dec.  647;  State  v.  Ogden, 
39  Or.  195,  65  Pac.  449;  Gantt  v. 
Cox  etc.  Co.,  199  Pa.  208,  48  Atl. 
992 ;  Wilson  v.  New  York  etc.  E.  Co., 
18  E.   I.  598,  29  Atl.  300;   State  v. 


Stockman,  82  S,  C.  388,  129  Am.  St. 
Eep.  888,  64  S.  E.  595 ;  State  v. 
Cambron,  20  S.  D.  282,  105  N.  W. 
241;  Eio. -Grande  Western  K.  Co.  v. 
Utah  Nursery  Co.,  24  Utah,  187,  70 
Pac.  859;  State  v.  Hill,  45  Wash. 
694,  89  Pac.  160 ;  Layne  v.  Chesapeake 
etc.  E..Co.,  66  W.  Va.  607,  67  S.  E. 
1103;  Kohler  v.  West  Side  E.  Co.,  99 
Wis.  33,  74  N.  W.  568;  Whiting  v. 
Mississippi  Valley  Ins.  Co.,  76  Wis. 
592,  45  N.  W.  672 ;  Putnam  v.  United 
States,  162  U.  S.  687,  40  L.  Ed.  1118, 
16  Sup.  Ct.  Eep.  923;  Northern  Pao. 
Ey.  Co.  V.  Urlin,  158  U.  S.  271,  39 
L.  E'd.  977,  15  Sup.  Ct.  Eep.  840. 

91  Camp  y.  State,  58  Fla.  12,  50 
South.  537 ;  State  v.  Benner,  64  Me. 
267;  Berry  v.  Doolittle,  82  Vt.  471, 
74  Atl.  97. 

92  In  Alabama,  in  Donnell  v.  Jones, 
13  Ala.  490,  49  Am.  Dec.  59,  and 
Southern  Hardware  Co.  v.  Standard 
Equipment  Co.,  165  Ala.  582,  51 
South.  789,  the  appellate  power  to 
review  is  recognized;  while  in  Ander- 
son V.  State,  104  Ala.  83,  16  South. 
108,  it  is  expressly,  ruled  as  "not 
revisable  here.''  In  Massactmsetts, 
where  there  are  many  decisions  from 
York  V.  Pease,  2  Gray  (Mass.),  282, 
down  to  Gray  v.  Kelley,  190  Mass. 
184,  76  N.  E.  724,  holding  that  the 
discretion  of  the  trial  court  is  un- 
fettered, yet  in  two  cases,  at  least, 
there  are  expressions  which  may  be 
taken  to  qualify  the  immunity  from  re- 
view: See  Commonwealth  v.  Thrasher, 
11  Gray  (Mass.),  57;  Moody'  v. 
Eowell,  17  Peck.  (Mass.)  491,  28 
Am.  Dec.  317.  See,  also,  note  to 
Falk  V.  Kimmerle,  17  Ann.  Cas.  84Q, 
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a  question  which  is  not  leading  ;''3  in  others  the^  general 
rule  is  followed  that  if  the  exclusion  is  not  prejudicial  the 
error  is  harmless.**  An  abuse  of  discretion  on  the  part 
of  the  judge,  in  allowing  a  witness  to  answer  a  leading 
question,  may  be  cured  by  subsequent  proceedings,  as 
where  substantially  the  same  question  is  asked  and  an- 
swered on  cross-examination.^^  And  if  special  objection 
is  not  made  to  the  question,  it  is  held  to  be  waivedj  for  the 
reason  that  if  properly  objected  to,  it  might  have  been 
altered.*® 

§  820  (820) .  Cross-examination — On  subject  matter  of 
direct  examination. — :Oross-examination  is  the  examination 
of  a  witness  by  the  party  opposed  to  the  party  who  called 
him,  and  who  examined,  or  M'as  entitled  to  examine,  him 
in  chief.*''  It  is  the  rule  that,  if  a  competent  witness  is 
intentionally  called  and  sworn  for  the  purpose  of  giving 
evidence,  the  right  of  cross-examination  exists,  although 
no  testimony  is  actually  given.*^  The  rule  does  not,  how- 
ever, extend  to  a  witness  who  is  simply  subpoenaed  to  pro- 

in  which  the  classification  is  well  made  Tex.   Civ.   App.   212,   73   S.   W.   833; 

and   numerous   cases   cited.     In   New  Hathaway  v.  Goslant,  77  Vt.  199,  59 

Jersey,    Mershon    v.    Hobensack,    22  Atl.  835. 

N.   J.  L.  372,  and   Trenton   Pass  R.  9*  Fraser  v.  Jennison,  42  Mich.  206, 

Co.  V.   Cooper,   60   N.   J.  L.   219,   64  3  N.   W.   882;   Douglass  v.  Leonard, 

Am.  St.  Eep.  592,  38  L.  E.  A.  637,  17  N.  Y.  Supp.  591;  Denison  etc.  R. 

37  Atl.  730,  hold  against  the  right  to  Co.  v.  Powell,  35  Tex.  Civ.  App.  454, 

review;    while   Vanderbilt   v.    Central  80  S.  W.  1054.     See  §  S96,  post. 

R.   Co.,  71   N.  J.  L.  67,  58   Atl.  91,  96  Pox  v.  Steever,  156  111.  622,  40 

holds  the  other  way.  N.  E.  942. 

93  Davis  V.  Millings,  141  Ala.  378,  OG  state  v.  Maher,  74  Iowa,  82,  37 
37  South.  737;  McNeill  v.  Arnold,  N.  W.  5. 
17  Ark.  154;  King  v.  Westbrooks,  114  97  Boiivier,  Law  Diet. 
Ga.  307,  40  S.  E.  262;  De  Haven  v.  98  Rex  v.  Brooke,  2  Stark.  472; 
De  Haven,  77  Ind.  236;  Titch  v.  Pliillips  v.  Earner,  1  Esp.  355 ;  Black- 
Mason  City  etc.  Traction  Co.,  116  ington  v.  Johnson,  126  Mass.  21- 
Iowa,  716,  61  L.  R.  A.  417,  89  N.  W.  State  v.  Sayers,  58  Mo.  585;  Linsley 
33;  Parsons  v.  Bridgham,  34  Me.  240;  \.  Lovely,  26  Vt.  123;  Kibler  v.  Mc- 
Steer  v.  Little,  44  N.  H.  613 ;  Brand  llwain,  16  S.  C.  550 ;  Mason  v.  South- 
V.  Borden's  Condensed  Milk  Co.,  95  ern  R.  Co.,  58  S.  C.  70  79  Am.  St. 
App.  Div.  64,  88  N.  Y,  Supp.  460;  Rep.  826,  53  L.  E.  A.  913,  36  S,  E. 
Texas   Southern   R.   Co.   v.   Hart,   32  440.     See  notes  on  cross-examination 


107 


ATTENDANCE  AND  EXAMINATION  OF  WITNESSES. 


820 


duce  a  document  to  be  identified  or  proved  by  another 
witness,®^  nor  to  a  witness  who  is  sworn  by  mistake,  but 
not  examined. ^''°  The  limit  to  which  cross-examination 
may  go  forms  the  subject  of  entirely  distinct  demarcation 
in  different  jurisdictions.  Some  have  followed  the  rule  in 
England,  as  originally  introduced  here,  while  others  have 
adopted,  ostensibly  for  the  purpose  of  keeping  the  exam- 
ination within  measurable  bounds,  the  rule  by  which  the 
cross-examination  is  confined  to  those  matters  testified  to 
on  direct  examination.^  According  to  the  English  rule, 
where  a  witness  is  called  to  a  particular  fact,  he  becomes 
a  witness  for  all  purposes,  and  may  be  fully  cross-exam- 
ined upon  all  matters  material  to  the  issue,  the  examina- 
tion not  being  confined  to  the  matters  inquired  about  in 
the  direct  examination.^     The  same  rule  has  been  followed 


to  Hobart  v.  Young,  12  L.  E.  A.  693, 
and  People  v.  Tice,  15  L.  E.  A.  669- 
674. 

99  Summers  v.  Moseley,  2  Cromp. 
&  M.  477,  4  Tyr.  158 ;  Perry  v.  Gib- 
son, 1  Ad.  &  E.  48,  110  Eng.  Eeprint, 
1125 ;  Davis  v.  Dale,  4  Car.  &  P.  335 ; 
Grifath  V.  Eieketts,  7  Hare,  300,  68 
Eng.  Eeprint,  122;  Eeed  v.  James,  1 
Stark.  132. 

100  Wood  V.  Maekinson,  2  Moo.  & 
E.  273;  Clifford  v.  Hunter,  3  Car.  & 
P.  16;  Eush  V.  Smith,  1  Cromp.,  M. 
&  E.  94,  4  Tyr.  675.  It  has  been 
held  that  the  right  of  cross-examina- 
tion does  not  exist  where  the  witness 
Is  merely  sworn  but  not  examined: 
Milton  V.  State,  40  Pla.  251,  24 
South.  60;  State  v.  Lucas,  124  N.  C. 
825,  32  S.  E.  962 ;  Toole  v.  Niehol,  43 
Ala.  406.  Witness  called  but  excused 
before  interrogated  as  to  any  material 
issue:  Fall  Brook  0.  Co.  v.  Hewson, 
158  N.  Y.  150,  70  Am.  St.  Eep.  466, 
43  L.  E.  A.  676,  52  N.  E.  1095; 
Watkins  v.  United  States,  5  Okl.  729, 
SO  Fac.  88. 


1  It  would  be  without  the  province 
of  this  work  to  deal  with  the  history 
of  the  conflict.  An  excellent  note  to 
St.  Louis  etc.  E.  Co.  v.  Eaines,  17 
Ann.  Cas.  4,  to  which  we  are  much 
indebted,  is  pointedly  addressed  to 
this  subject,  and,  in  addition,  contains 
much  instructive  matter  and  many 
cases. 

2  Hex  V.  Brooke,  2  Stark.  472,  3 
Eng.  Com.  493,  20  Eev.  Eep.  723 
Phillips  v.  Middlesex,  1  Esp.  357 
Fletcher  v.  Crosbie,  2  Moo.  &  E.  417 
Whitaker  v.  Wright,  3  Hare,  412,  67 
Eng.  Eeprint,  442,  13  L.  J.  Ch.  367,  8 
Jur.  439;  Mayor  v.  Murray,  19  L.  .J. 
(Ch.)  281;  Tayl.  Ev.,  10th  ed.,  §  1432; 
Steph.  Ev.,  art.  127.  The  same  rule 
there  prevails,  although  the  proof  is 
of  a  merely  formal  character :  Morgan 
V.  Brydges,  2  Stark.  314,  1  Barn.  & 
Aid.  647,  106  Eng.  Eeprint,  238. 
There  are  only  two  -English  eases, 
both  decisions  of  Lord  Chancellor 
Hardwieke,  which  state  a  contrary 
rule,  but  they  are  not  authoritative: 
Chapter  of  Ely  v.  Stewart,  2  Atk.  44, 
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in  some  jurisdictions  witliin  the  United  States.^  But  tlie 
rule  wMch  was  long  ago  declared  by  the  supreme  court  of 
the  United  States,  called  the  American  rule,  and  which 
prevails  in  most  of  the  states  is  quite  different.  The  cross- 
examination  can  only  relate  to  facts  and  circumstances 
connected  with  the  matters  stated  in  the  direct  examination 
of  the  witness*     The  origin  of  the  American  rule  is  said 


26  Eng.  Reprint,  423,  and  Vaillant 
V.  Dodemead,  2  Atk.  524,  26  Eng. 
Reprint,  715.  See,  also,  the  Canadian 
cases:  Dickson  v.  Pinch,  11  TJ.  C.  C.  P. 
146;  Gilbert  v.  Campdell,  13  N.  Bruns. 
55;  Schofield  v.  Anderson,  31  N. 
Bruns.  518;  McGregor  v.  McArthur, 
5  TJ.  C.  C.  P.  493;  Predericton  Boom 
Co.  V.  McPherson,  13  N.  Bruns.  9. 
Compare  Mutual  P.  Ins.  Co.  v.  Palmer, 
?0  U.  C.  Q.  B.  441,  and  Lamb  v. 
Ward,  18  U.  C.  Q.  B.  304. 

3  Johnson  v.  Armstrong,  97  Ala. 
731,  12  South.  72;  People  v.  Alt- 
meyer,  135  Cal.  80,  66  Pac.  974; 
Pieken  v.  Atlanta,  114  Ga.  970,  41 
S.  E.  58;  News  Pub.  Co.  v.  Butler, 
95  Ga.  559,  22  S.  E.  282;  Lunday  v. 
Thomas,  26  Ga.  537;  State  v.  Lar- 
kins,  5  Idaho,  200,  47  Pae.  945;  Bru- 
ton  V.  Eddington-Griffiths  Constr.  Co. 
(Ky.),  118  S.  W.  1001;  Falmouth  v. 
Windham,  63  Me.  44;  O'Connell  v. 
Dow,  182  Mass.  541,  66  N.  E.  788; 
Beal  V.  Nichols,  2  Gray  (Mass.),  262; 
Moody  v.  Rowell,  17  Pick.  (Mass.) 
490,  28  Am.  Dee.  317;  Blackington 
V.  Johnson,  126  Mass.  21;  Detroit 
Nat.  Bank  v.  Union  Trust  Co.,  145 
Mioh.  656,  116  Am.  St.  Rep.  319,  108 
N.  W.  1092;  Ireland  v.  Cincinnati  Ry. 
Co.,  79  Mich.  163,  44  N.  W.  426; 
Say  V.  Reid,  85  Mich.  296,  48  N.  W. 
507;  Lamprey  v.  Munch,  21  Miun. 
379;  Walton  v.  State,  87  Miss.  296, 
39  South.  689;  Mask  v.  State,  32  Miss. 
405;  Sparks  y.  Munson,  76  Mo.  App. 
83;    Jones  v.   Roberts,   37   Mo.   App. 


163 ;  Smith  t.  Atlantic  etc.  R.  Co., 
147  N.  C.  603,  61  S.  E.  575 ;  State  v. 
Allen,  107  N.  C.  805,  11  S.  E.  1016; 
State  V.  McGee,  55  S.  G.  247,  74  Am. 
St.  Rep.  741,  33  S.  E.  353;  State  v. 
Howard,  35  S.  C.  197,  14  S.  E.  481; 
Sands  v.  Southern  R.  Co.,  108  Tenn.  1, 
64  S.  W.  478.  See,  also.  State  v. 
Anderson,  126  Mo.  542,  29  S.  W.  576. 
Criminal  cases:  People  v.  Rodriguez, 
134  Cal.  140,  66  Pac.  174;  State  v. 
Turner,  110  Mo.  196,  33  Am.  St.  Rep. 
431,  16  L.  R.  A.  220,  19  S.  W.  645, 
17  Morr.  Min.  Jtep.  458. 

4  Amos  V.  State,  96  Ala.  120,  11 
South.  424;  Rush  v.  French,  1  Ariz. 
99,  25  Pae.  816;  Austin  v.  State,  14 
Ark.  555;  Manuel  v.  Flynn,  5  Cal. 
App.  319,  90  Pae.  463;  People  v. 
Denby,  108  Cal.  54,  40  Pac.  1051; 
Westerfield's  Estate,  96  Cal.  113,  30 
Pae.  1104;  Landsberger  v.  Gorham, 
6  Cal.  450;  Tourtelotte  v.  Brown,  1 
Colo.  App.  408,  29  Pac.  130;  Osbiston 
V.  Kaufman,  1  Colo.  App.  333,  29 
Pae.  748;  State  v.  Smith,  49  Conn. 
376;  Woodbury  v.  District  of  Colum- 
bia, 5  Mackey  (D.  C),  127;  Hampton 
V.  State,  50  Pla.  55,  39  South.  421; 
Peadon  t.  State,  46  Fla.  124,  35 
South.  204;  Adams  v.  State,  28  Fla. 
511,  14  L.  R.  A.  253,  10  South.  106; 
Ahmi  V.  Waller,  15  Hawau,  497; 
Chandler  v.  Beal,  132  lud.  596,  32 
N.  E.  597;  Anheuser  B.  Assn.  v. 
Hutmacher,  127  111.  652,  21  N.  B. 
626 ;  Hurlburt  v.  Meeker,  104  111.  541 ; 
Royal     Neighbors     of     America     v. 
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to  be  traceable  from  the  important  decision  of  Chief  Justice 
Gibson  announced  more  than  ninety  years  ago  in  a  now 


Sinon,  135  111.  App.  599;  Eaeook  v. 
State,  169  Ind.  488,  82  N.  B.  1039; 
Moellering  v.  Evans,  121  Ind.  195, 
6  L.  E.  A.  449,  22  N.  E.  989;  Dor- 
rance  v.  McAlester,  1  Ind.   Ter.  473, 

45  S.  W.  141;  State  v.  Farrington, 
90  Iowa,  673,  57  N.  W.  606;  Butler 
V.  Chicago  B.  &  Q.  Ry.  Co.,  87  Iowa, 
206,  54  N.  W.  208 ;  BuUis  v.  Eailway 
Co.,  76  Iowa,  680,  39  N.  W.  245; 
Eiordan  v.  Guggerty,  74  Iowa,  688, 
39  N.  W.  107;  Seifert  v.  Sehaible, 
81  Kan.  323,  105  Pac.  529;  Atehison 
V.  Eose,  43  Kan.  605,  23  Pac.  561; 
tawder  v.  Hinderson,  36  Kan.  754, 
14  Pac.  164;  State  v.  Taylor,  45  La. 
Ann.  1303,  14  South.  26;  State  v. 
Swayze,  30  La.  Ann.  1323;  Herriek 
V.  Swomley,  56  Md.  439;  Consolidated 
Gas  etc.  Co;  v.  State,  109  Md.  186,  72 
Atl.  651;  Eoss  v.  Minneapolis  etc.  E. 
Co.,  102  Minn.  249,  113  N.  W.  573; 
State  V.  Eodgers,  40  Mont.  248,  106 
Pac.  3;  Poston  v.  State,  83  Neb. 
240,  119  N.  W.  520;  Atwoo'd  v.  Mar- 
shall, 52  Neb.  173,  71  N.  W.  1064; 
Hurlburt  v.  Hall,  39  Neb.  889,  58 
N.  W.  538;  Mordhorst  v.  Nebraska 
Telephone  Co.,  28  Neb.  610,  44  N.  W. 
469;  Nash  v.  McNamara,  30  Nev., 
114,  133  Am.  St.  Eep.  694,  16  L. 
E.  A.,  N.  S.,  168,  93  Pac.  405;  Fergu- 
son V.  Eutherford,  7  Nev.  385;  State 
V.  Skillraan,  76  N.  J.  L.  464,  70  Atl. 
83;  DonneDy  v.  State,  26  N.  J.  L. 
463,  601;  Pearce  v.  Strickler,  9 
N.  M.  467,  54  Pac.  748;  Ernst  v. 
WirerWorks    Co.,    21    Misc.   Eep.    68, 

46  N.  Y.  Supp.  918;  People  v.  Oyer 
&  Term.  Court,  83  N.  Y.  436;  Hogen 
^.  Klabo,  13  N.  D.  319,  100  N.  W. 
847;  St&te  v.  Kent,  5  N.  D.  516,  35 
L.  E.  A.  518,  67  N.  W.  1052;  Har- 
rold  V.  Territory,  18  Okl.  395,  11 
Ann.   Cas.   818,   10  L.  E.  A.,  N.   S., 


604,  89  Pao.  202;  State  v.  Gray,  46 
Or.  24,  79  Pac.  53;  Glenn  v.  Phila- 
delphia etc.  Traction  Co.,  206  Pa. 
135,  55  Atl.  860;  Sutch's  Estate,  201 
Pa.  305,  50  Atl.  943 ;  Leedom  v.  Lee- 
dom,  160  Pa.  273,  40  Am.  St.  Eep. 
720,  28  Atl.  1024;  State  v.  Farr,  29 
E.  I.  72,  69  Atl.  5;  Boucher  v.  Clark 
Pub.  Co.,  14  S.  i).  72,  84  N.  W.  237; 
Eosum  V.  Hodges,  1  S.  D.  308,  9 
L.  E.  A.  817,  47  N.  W.  140;  Ander- 
son V.  Salt  Lake  etc.  E.  Co.,  35  Utah, 
509,  101  Pac.  579;  People  v.  Theide, 
11  Utah,  241,  39  Pac.  837;  Clark  v. 
Gallagher,  74  Vt.  331,  52  Atl.  539; 
Eiehards  v.  Commonwealth,  107  Va. 
881,  59  S.  E.  1104;  Bishop  v.  Averill, 
17  Wash.  209,  49  Pac.  237,  50  Pac. 
1024;  Lambert  v.  Armentrout,  65  W. 
Va.  375,  22  L.  E.  A.,  N.  S.,  556,  64 
S.  E.  260;  State  v.  Hatfield,  48  ,W. 
Va.  561,  37  S.  E.  626;  Lauterbaeh  v. 
Netzo,  111  Wis.  326,  87  N.  W.  229; 
Sullivan  v.  Collins,  107  Wis.  291,  83 
N.  W.  310;  Lueck  v.  Heisler,  87 
Wis.  644,  58  N.  W.  1101;  Northern 
Pac.  Ey.  Co.  v.  Urlin,  158  U.  S.  271, 
39  L.  Ed.  977,  15  Sup.  Ct.  Eep.  840; 
Wills  V.  Eussell,  100  U.  S.  621,  25  L. 
Ed.  607;  Houghton  v.  Jones,  1  Wall. 
(U.  S.)  702,  17  L.  Ed.  503;  Phila- 
delphia etc.  By.  Co.  v.  Stimpson,  14 
Pet.  (U.  S.)  461,  10  L.  Ed.  542; 
Aeolian  Co.  v.  Standard  Music  Eoll 
Co.,  176  Fed.  811.  This  rule  applies 
to  parties  as  well  as  other  witnesses: 
Hansen  v.  Miller,  145  HI.  538,  32 
N.  E.  548 ;  Eea  v.  Missouri,  17  Wall. 
(U.  S.)  532,  21  L.  Ed.  707;  Lueck 
V.  Heisler,  87  Wis.  644,  58  N.  W. 
1101.  See  §  836,  post.  See  the  late 
cases:  Longer  v.  Beakley  (Ark.),  153 
S.  W.  811;  Davis  V.  Vandplia  E.  Co., 
168  111.  App.  621;  New  York  etc.  E. 
Co.  V.  Lind   (Ind.),  102  N.  E.  449; 
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■well-known  Pennsylvania  case,®  and  practically  its  first 
appearance  in  the  United  States  supreme  court  dates  from 
1840,  when  Story,  J.,^  said:  "Now,  certainly  these  state- 
ments, if  objected  to  by  the  defendants,  would  have  been 
inadmissible  upon  two  distinct  grounds.  1.  First,  as  mere 
hearsay;  2.  And,  secondly,  upon  the  broader  principle, 
now  well  established,  although  sometimes  lost  sight  of  in 
our  loose  practice  at  trials,  that  a  party  has  no  right  to 
cross-examine  any  witness  except  as  to  facts  and  circum- 
stances connected  with  the  matters  stated  in  his  direct  ex- 
amination. If  he  wishes  to  examine  him  to  other  matters, 
he  must  do  so  by  making  the  witness  his  own,  and  calling 
him,  as  such,  in  the  subsequent  progriess  of  the  cause." 
If  a  party  wishes  to  examine  a  witness  as  to  other  mat- 
ters, he  must  do  so  by  making  the  witness  his  own.''  But 
a  court  will  not,  in  such  a  case,  consider  the  error  in  the 
line  of  inquiry,  unless  the  record  shows  that  the  subject 
matter  was  not  opened  up  in  the  examination  in  chief.* 
Under  the  rule  that  generally  prevails,  the  fact  that  other 
witnesses  have  testified  to  certain  matters  does  not  subject 
a  witness  to  cross-examination  as  to  such  matters,  unless 
he  has  testified  as  to  them  himself;®  nor  can  a  witness  be 
cross-examined  upon  evidence  given  in  the  direct  examina- 
tion which  has  subsequently  been  stricken  out}^    But,  if 

Cleveland   etc.   B.   Co.   v.   True    (Ind.  86;    Young   v.  Welch   Mfg.   Co.,   201 

App.),   100   N.  E.   22;   State  v.  Mc-  Fed.  563;   Hales  v.  Michigan  etc.  R. 

Kinnon     (Iowa),    138    N.    W.    523;  Co.,  200  Fed.  533,  118  0.  C.  A.  627. 

Cash   V.   Dennis    (Iowa),   139   N.   W.  e  Ellmaker  y.  Buckley,  16  Serg.  & 

929;    State  v.  Dudley,   245   Mo.   177,  e.   (Pa)   72 

149    S.   W.   449;    Easton    7.    Snyder-  '     -,    '„,.',,. 

Trimble  Co.  (Neb.),  142  N.  W.  695;  '  ^"    ^'^^'^^^'P''^'^    ^te.    E.    Co.    v. 

Brown  y.  Nevins  (N.  J.) ,  86  Atl.  938  \  ^'™P''"''  '''^'■"• 

Moore   v.   Standard   Oil   Co.,    140   N.  ''  ®^  ^^^^  *''°'«  =''«3. 

Y.     Supp.    53;    Stockwell   v.   Brinton  *  Houston  v.  Brush,  66  Vt.  331,  29 

(N.    D.),    142    N.    W.    242;    Elig    y.  -^"-  ^80. 

Monongahela  etc.  Gas   Co.    (Pa.),  86  "  State  v.  Taylor,  45  La.  Ann.  1303, 

Atl.   196;   Pettis   v.   State    (Tex.   Cr.  14  South.  26.     See,  also,  oas^s   cited 

App.),  150  S.  W.  790;  Smith  v.  Stan-  in  note  4  to  this  section, 

ley  (Va.),  75  S.  E.  742,  Graves  v.  Rib  10  Jones  v.  State,  35  Tla.  289    17 

Lake  Lumber  Co.  (Wis.),  138  N.  W.  South.   284.                                      ' 
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such  immaterial  or  irrelevant  evidence  has  not  been 
stricken  Out,  it  is  error  to  refuse  cross-examination  as  to 
the  facts  treated  in  it.^^  The  rule  limiting  the  cross-ex- 
amination to  the  general  subject  matter  of  the  direct  ex- 
amination is  certainly  more  conducive  to  the  systematic 
and  orderly  trial  of  cause,  and  it  has  the  further  merit 
that  it  prevents  the  cross-examiner  from  proving,  by  lead- 
ing questions,  independent  facts  by  a  witness  friendly  to 
him  whom  the  adverse  party  is  obliged  to  call.^^  It  is 
no  just  objection  to  this  view  of  the  subject  that  the  party 
against  whom  the  witness  is  originally  called  should  not 
be  compelled  to  introduce  him  as  his  own  witness  to  the. 
new  matter,  and  thereby  preclude  himself  from  impeach- 
ing his  credit.  For  if  he  would  rely  upon  the  new  matter 
proved  by  the  witness,  it  would  be  ^.gainst  his  interest  to 
impeach  him;  and  it  is  to  be  presumed  that  if  he  wished 
to  impeach  him,  he  would  not  introduce  him  to  prove  mate- 
rial facts  in  his  case.^^  While  the  party  cross-examining 
is  entitled  to  the  benefit  of  answers  which,  arising  from 
the  examination  in  chief,  are  elicited  on  the  cross-examina- 
tion even  to  the  extent  of  defeating  the  plaintiff's  claim, 
irrespective  of  the  pleadings,^*  he  cannot  attempt  to  estab- 
lish his  own  case  from  the  adversary  or  his  witnesses  with- 
out the  answers  lie  on  such  a  foundation.  He  must  keep 
before  him  that  the  object  of  his  examination  is  to  expose 
the  weakness  of  the  opponent's  cause,  and  he  is  entitled 
to  the  comparative  increase  of  strength  in  his  own  case  on 
that  account.  Hence  the  rule  clearly  applies  when  the  at- 
tempt is  made  to  draw  out,  by  cross-examination,  facts 
having  no  connection  with  the  matters  stated  in  the  direct 
examination,  but  constituting  the  substantive  defense  or 
claim  of  the  cross-examiner}^     For  example,  if  the  direct 

11  Valin  V.  McKerrighan,  104  Mich.  Handy,  J.,  in  Mask  v.  State,  32  Miss. 
213,  62  N.  W.  340.  405. 

12  Knapp  V.  ScHneider,  24  Wis.  70 ;  l*  Grasinger  i.  Lucas,  24  S.  D.  42, 
Tourtelotte.  v.   Brown,    1    Colo.   App.  123  N.  W.  77. 

408,  29  Pac.  130.  is  Andrews   v.   State,   134   Ala.   47, 

13  From  the  dissenting  opinion  of       32   South.   665;    Haines   T.   Snedigar, 
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examination  of  the  payee  of  a  note  is  confined  to  the  ques- 
tion of  the  genuineness  of  the  signature  or  the  identity  of 
the  note,  the  adverse  party  has  no  right  to  cross-examine 
as  to  the  consideration;^"  and  in  ejectment,  the  plaintiff's 
witnesses  cannot,  on  cross-examination,  be  examined  as  to 
the  defendant's  title."  So  in  an  action  on  a  guardian's 
bond,  when  the  plaintiff's  witness  does  not  testify  upon  the 
subject,  he  cannot  be  cross-examined  to  show  that  the  bond 
was  not  duly  executed.^^  But  the  mere  fact  that  evidence, 
called  forth  by  a  legitimate  cross-examination,  happens 
also  to  sustain  a  cross-action  or  counterclaim  affords  no 
reason  why  it  should  be  excluded."     One  of  the  best  state- 


110  Cal.  18,  42  Pae.  462;  Jaekson  v. 
Feather  Eiver  etc.  Water  Co.,  14  Cal. 
18,  5  Morr.  Min.  Eep.  594;  Finken  v. 
Elm  City  Brass  Co.,  73  Conn.  423,  47 
Atl.  670;  Brown  v.  State,  28  Ga.  199; 
Hopkins  v.  Utah  Northern  E.  Co.,  2 
Idaho,  300,  13  Pae.  343;  Chicago  v. 
Peek,  196  111.  260,  63  N.  E.  711; 
Britton  v.  State,  115  Ind.  55,  17  N. 
E.  254;  Yeager  v.  Spirit  Lake,  115 
Iowa,  593,  88  N.  W.  1095;  Schmidt 
V.  Schmidt,  47  Minn.  451,  50  N.  W. 
598;  State  v.  Lewis,  136  Mo.  84,  37 
S.  W.  806;  Brophy  v.  Downey,  26 
Mont.  252,  .67  Pae.  312;  Poston  v. 
State,  83  Neb.  240,  119  N.  W.  520; 
Ferguson  v.  Eutherford,  7  Nev.  385; 
Donnelly  v.  State,  26  N.  J.  L.  463; 
Hartness  v.  Boyd,  5  Wend.  (N.  Y.) 
563;  Ernst'v.  Estey  Wire  Works  Co., 
21  Mise.  Eep.  68,  46  N.  Y.  Supp.  918; 
People  V.  Oyer  &  Term.  Court,  83 
N.  Y.  436;  Sain  v.  Baker,  128  N.  G. 
256,  38  S.  E.  858.;  Cireleville  v. 
Sohn,  20  Ohio  C.  C.  368,  11  Ohio 
Cir.  Dec.  193;  Durkheimer  v.  Copper- 
opolis  Copper  Co.,  55  Or.  37,  104  Pae. 
895;  Commonwealth  v.  Fencez,  226 
Pa.  114,  75  Atl.  19;  Denniston  v. 
Philadelphia  Co.,  161  Pa.  41,  28  Atl. 
1007;  Wendt  v.  Chicago  etc.  E.  Co., 
4  S.  D.  476,  57  N.  W.  226;  Novotny 


y.  Danforth,  9  S.  D.  301,  68  N.  W. 
749;  Port  Townsend  v.  Lewis,  34 
Wash.  413,  75  Pae.  982;  Parker  v. 
Kelly,  61  Wis.  552,  21  N.  W.  539; 
Sullivan  v.  Collins,  107  Wis.  291,  83 
N.  W.  310  (attempt  to  prove  pay- 
ment) ;  Norris  v.  Cargill,  57  Wis. 
251,  15  N.  W.  148;  Goddard  v.  Cre- 
field  Mills,  75  Fed.  818,  21  C.  C.  A. 
530;  Atkinson  v.  Smith,  9  N.  Brunsw. 
309.  For  other  illustrations,  see  cases 
in  note  4  to  this  section. 

16  Youmans  v.  Carney,  62  Wis.  580, 
23  N.  W.  20;  Bell  v.  Prewitt,  62  111. 
361 ;  Braly  v.  Henry,  77  Cal.  324,  19 
Pae.  529.  Such  testimony  is  not  al- 
lowed as  part  of  the  res  gestae:  You- 
mans v..  Carney,  62  Wis.  580,  23  N.  W. 
20;  McFadden  v.  Mitchell,  61  Cal. 
148.  But  it  was  held  otherwise  in 
Lamprey  v.  Munch,  21  Minn.  379. 

17  Thatcher  v.  Olmstead,  110  111. 
26. 

18  Britton  v.  State,  115  Ind.  55, 
17  N.  E.   254. 

i»  Eush  V.  French,  1  Ariz.  99,  25 
Pae.  816;  Wendt  v.  Chicago,  St.  P. 
M.  &  0.  Ey.  Co.,  4  S.  D.  476,  57  N.  W. 
226;  Hogeu  v.  Klabo,  13  N.  D.  319, 
100  N.  W.  847;  Garlich  v.  Northern 
Pae.  E.  Co.,  131  Fed.  837,  67  C.  C.  A. 
237. 
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ments  of  the  rule  is  to  be  found  in  the  dissenting  opinion 
of  Handy,  J.,  of  Mississippi,  where  the  English  rule  ob- 
tains. "The  party  calling  the  witness  examines  him  in 
chief;  the  adverse  party  then  cross-examines  him;  and  the 
party  calling  him  then  re-examines  him,  if  necessary,  for 
the  purpose  of  explanation  of  the  matters  of  the  previous 
examination,  and  he  is  then  dismissed.  But  if,  upon  cross- 
examination,  the  witness  could  be  examined  as  to  new  mat- 
ter not  embraced  in  his  examination  in  chief,  this  rule  of 
proceeding  must  be  abandoned.  For  the  party  by  whom 
the  witness  was  called  would  certainly  have  the  right  to 
cross-examine  as  to  the  new  matter,  and  the  other  party 
would  have  the  right,  upon  general  principles,  to  re-exam- 
ine. This  would  occasion  two  examinations  of  the  same 
witness  by  each  party,  and  the  party  not  calling  him  would 
have  the  closing  examination;  which  is  contrary  to  prin- 
ciple and  the  established  rules  of  judicial  procedure.  That 
principle  is  that  a  party  calling  a  witness  and  examining 
him  as  to  a  particular  matter  takes  the  affirmative  of  the 
matter  proposed  to  be  proved  by  him,  and  the  witness 
is  to  be  regarded  as  then  introduced  and  before  the  court 
only  for  that  purpose.  The  cross-examination  is  by  way 
of  response  to  the  special  matter  proved  and  for  the  pur- 
pose of  disproof  or  explanation  of  it."^" 

20  Mask     V.      State,     supra.     The  rules    of   logical   proeeecling,    can   be 

learned  judge  added:  "And  the  same  productive  of  no  prejudice  to  a  party 

principle  which  governs  the  pleadings  desiring  to  prove  by  the  witness  other 

between   the   parties   should    regulate  matters  than  such  as  are  embraced  in 

the  exhibition  of  the  proof  upon  the  the   examination   in   chief;    for   it  is 

trial.     And  as   each   pleading   should  well   settled   that   he   may   afterward 

be  strictly  in  answer  to  that  to  which  introduce  him  as  his  own  witness,  to 

it    applies,    so    the    cross-examination  prove   any   matters   pertinent    to    the 

of  each  witness  should  be  confined  to  merits  of  the  cause,  and  that  the  ad- 

the  matter  testifieS  to  in  his  examina-  verse    party    having    called    him    is 

tion  in  chief,  in  order  to  produce  eer-  thereby  precluded  from  objecting  to 

tainty  and   distinctness  in   ascertain-  his   competency    or   from  impeaching 

ing    the    facts    to    be    proved.     This  his  credibility," 
course,  while  it  is  sanctioned  by  the 
Evidence  V — 8 
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§821  (821).  Further  discussion  and  qualification  of  the 
rule, — ^As  we  have  stated  in  the  preceding  section,  the  cross- 
examination  is  primarily  to  weaken  the  opponent's  case, 
because  such  testimony  as  may  be  elicited  is  that  of  the 
party  producing  the  witness.  For  instance,  counsel  has  the 
right  to  ascertain  upon  cross-examination  the  authority 
under  which  a  witness  has  stated  he  acted,  and  to  cut  down, 
modify  or  explain  the  testimony  given  on  the  direct  exam- 
ination, even  though  in  so  doing  he  might  elicit  evidence 
which  would  destroy  the  opponent's  claim  or  render  the 
testimony  inadmissible.  All  such  evidence  so  brought  out 
on  cross-examination  is  evidence  given  on  behalf  of  the 
party  calling  the  tvitness,  and  does  not  preclude  a  motion 
from  the  other  party  to  strike  out  all  or  any  part  of  the 
same  which  may  thus  have  been  shown  incompetent.  If 
a  cross-examination  developed  the  fact  that  an  agreement 
testified  to  on  direct  examination  was  in  writing,  this  would 
not  preclude  a  motion  to  strike  out  all  the  evidence  relat- 
ing to  that  subject.^^  The  general  rule  under  discussion 
does  not  require  that  the  cross-examining  counsel  shall  bo 
confined  to  the  phases  of  a  subject  introduced  in  the  direct 
examination.  Where  a  general  subject  is  entered  upon  in 
the  examination  in  chief,  the  cross-examining  counsel  may 
ask  any  relevant  question  on  the  general  subject,  and  is 
not  bound  to  follow  the  line  of  examination  pursued  hj  the 
adverse  party.^^  While  the  cross-examination  is  to  be  con- 
fined to  the  subject  matter  of  the  examination  in  chief, 
"subject  matter"  is  not  to  be  given  any  narrow  or  restricted 
meaning.  Facts  and  circumstances  connected  with  the 
subject  may  be  asked  for  and  called  out  upon  cross-exam- 
ination, and  the  cross-examining  party  cannot  be  restricted 
to  mere  parts  of  a  general  and  continuous  subject  which 
constitute  a  unity.     Thus,  where,  on  a  question  of  pedigree, 

21  Schratz  v.Schratz,  35  Mieh.  485.  v.    Springer,    94   Mich.    343,    34   Am. 

22  Vogel  V.  Harris,  112  Ind.  494,  St.  Eep.  350,  54  N.  W.  50;  Davis  v. 
14  N.  K  385;  Pye  V.  Bakke,  54  Minn.  Hayes,  89  Ala.  563,  8  South.  131; 
107,  55  N.  W.  904;  Hay  v.  Eeid,  85  Sayres  v.  Allen,  25  Or.  211,  35  Pac'. 
Mich.   296,  48  N.  W.   507;   Austrian  254. 
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certain  declarations  of  an  ancestor  were  called  out  on  direct 
examination  to  prove  the  parentage  of  the  party's  mother, 
it  was  proper  to  allow  on  cross-examination  a  question  as 
to  whether  the  witness  had  heard  other  declarations  by  the 
ancestor  on  the  same  subject.  In  entering  upon  the  gen- 
eral subject,  the  party  opened  for  examination  a  wide  field, 
that  of  the  general  conduct  of  such  deceased  ancestor,  and 
not  merely  the  isolated  instances  called  for  by  the  party.^* 
It  is  sometimes  held  that,  even  as  to  matters  purely  de- 
fensive, it  rests  in  the  sound  discretion  of  the  court  to 
allow  the  defendant  to  cross-examine  the  plaintiff's  wit- 
nesses.^* Although  there  are  instances  in  which  it  has  been 
held  error,  even  in  civil  actions,  to  allow  cross-examination 
as  to  matters  not  connected  with  the  examination  in  chief,^^ 
yet  it  is  the  prevailing  rule  that  very  much  must  be  left  to 
the  discretion  of  the  presiding  judge  in  the  determination 
of  this  question.  It  has  been  said  that,  "unless  a  trial  court 
should  so  far  overstep  the  bounds  as  to  admit  that  in  cross- 
examination  which  clearly  has  no  connection  with  the  direct 
testimony,  an  appellate  court  would  not  be  justified  in  re- 
versing a  judgment  for  such  cause,  especially  where  the 
cross-examination  is  upon  facts  competent  to  be  proved  un- 
der the  issues  in  the  case."^*  The  latitude  which  a  cross- 
examination  may  take  is  a  matter  resting  largely  in  the 

23  De  Haven  v.  De  Haven,  77  Ind.  15  N.  W.  659;  Hughes  v.  Westmore 
236.  See,  also,  Henderson  v.  Hender-  Land  Co.,  104  Pa.  207 ;  Haynes  v. 
son,  165  Ind.  666,  75  N.  E.  269;  Ledyard,  33  Mieh.  319;  Herriok  v.- 
State  V.  Kent,  5  N.  r).516,  35  L.  E.  Swomley,  56  Md.  439;  Eiordan  v. 
A.  518,  67  N.  W.  1052;  Bishop  v.  Guggerty,  74  Iowa,  688,  39  N.  W. 
Averill,  17  Wash.  209,  49  Pae.  237,  107;  Jones  v.  Stevens,  36  Neb.  849, 
50  Pae.  1024.  55  N.  W.  251 ;    Hamilton  v.   Hulett, 

24  McNair  v.  Eewey,  62  Wis.  167,  51  Minn.  208,  53  N.  W.  364 ;  Pennsyl- 
22  N.  W.  339;  Neil  v.  Thorn,  88  vania  Co.  v.  Newmeyer,  129  Ind.  401, 
N.  T.  270;  Huntsville  Ey.  Co.  v.  28  N.  E;  860;  State  v.  Morris,  109 
Corpenting,  97  Ala.  681,  12  South.  N.  C.  820,  13  S.  E.  877;  People  v. 
295;  Harrington  v.  Mining  Co.,  19  MeNamara,  94  Cal.  509,  29  Pae.  933. 
Mont.  411,  48  Pae.  758;  Blake  v.  As  to  when  new  matter  may  be  in- 
People,  73  N.  Y.  586.  troduced  on  redirect  examination,  see 

25  Bell  V.  Prewitt,  62  111.  361.  Springfield  v.  Dalby,  139  111.  34,  29 

26  Glenn  v.  Gleason,  61  Iowa,  28,  N.  E.  860. 
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discretion  of  the  trial  court,  and  error  is  more  likely  to  be 
committed  by  undue  restriction  than  by  extension  of  it.^^ 
For  the  purpose  of  expediting  the  trial,  or  where  the  witness 
cannot  remain  in  attendance  upon  the  court  until  the  party 
cross-examining  him  can  call  him  as  his  own  witness,  or 
for  any  other  sufficient  reason,  the  court  may,  in  its  discre- 
tion, allow  the  witness  to  be  examined  touching  matters  not 
strictly  proper  cross-examination.^*  But  the  rule,  limiting 
the  inquirj^  to  the  general  facts  stated  in  the  direct  exam- 
ination, must  not  be  so  construed  as  to  defeat  the  real  object 
of  the  cross-examination.  One  of  the  objects  of  the  cross- 
examination  is  to  elicit  the  whole  truth  of  transactions,  only 
partly  explained.  Hence,  questions  intended  to  fill  up  de- 
signed or  accidental  omissions  of  the  witness,  or  to  call  out 
facts  tending  to  contradict,  explain  or  modify  some  infer- 
ence which  might  otherwise  be  drawn  from  his  testimony 
are  legitimate  cross-examination.^®     It  has  been  clearly  ex- 


27  Barr  v.  Post,  56  Neb.  698,  77 
N.  W.  123.  Within  the  bounds  pre- 
scribed by  the  rule  that  the  cross- 
examination  must  be  confined  to  the 
facts  which  the  witness  has  testified 
to  in  chief,  the  trial  court  has  a  wide 
discretion  as  to  the  limits  to  which 
a  cross-examination  shall  extend;  still 
this  discretion  should  be  exercised  for 
the  discovery  of  truth  and  in  further- 
ance of  justice,  and  not  be  so  re- 
stricted as  to  defeat  these  ends: 
Hanchett  v.  Kimbark,  118  111.  121, 
7  N.  E.  491;  Prussian  Nat.  Ins.  Co. 
V.  Empire  Catering  Co.,  113  111.  App. 
67. 

28  Mine  etc.  Supply  Co.  v.  Parke 
etc.  Co.,  107  Fed.  881,  47  C.  C.  A.  34. 

29  Chandler  v.  Allison,  10  Mich. 
460;  Langworthy  v.  Town  of  Green, 
88  Mich.  207,  50  N.  W.  130;  People 
V.  Russell,  46  Cal.  121;  Reiser  v. 
Portere,  106  Mich.  102,  63  N.  W. 
1041;  Ah  Doon  v.  Smith,  25  Or.  89, 
34  Pac.   1093;   Wilson  v.  Wagar,  26 


Mich.  452;  Graham  v.  Larimer,  83 
Cal.  173,  23  Pae.  286;  Yeoman  v. 
State,  21  Neb.  171,  31  N.  W.  669; 
Gilmer  v.  Higley,  110  U.  "S.  47.  28 
L.  Ed.  62,  3  Sup.  Ct.  Eep.  471;  Max- 
well V.  Bolles,  28  Or.  1,  41  Pac.  662; 
Black  V.  First  Nat.  Bank,  96  Md. 
399,  54  Atl.  88;  Haynes  v.  Ledvard, 
33  Mich.  319;  Hardy  v.  Milwaukee 
St.  Ey.  Co.,  89  Wis.  183,  61  N.  W. 
771;  People  v.  Bidleman,  104  Cal. 
608,  ,?8  Pac.  502 ;  Hall  v.  Chicago.  R.  I. 
&  P.  Ry.  Co.,  84  Iowa,  311,  51  N.  W. 
150;  Central  Ry.  Co.  v.  Allmon,  147 
111.  471,  35  N.  E.  725;  Olsou  v.  Swen- 
sen,  53  Minn.  516,  55  N.  W.  596  (cross- 
examination  as  to  contradictory  state- 
ments made  to  a  third  person)  ;  Hold- 
ridge  V.  Lee,  3  S.  D.  134,  52  N.  W. 
265;  Blenkiron  v.  State,  40  Neb.  11, 
58  N.  W.  587;  Basye  v.  State,  45 
Neb.  261,  63  N.  W.  811;  Hamilton 
V.  Gray,  67  Vt.  233,  48  Am.  St.  Rep. 
811,  31  Atl.  315;  People  \.  Gordon, 
103  Cal.  568,  37   Pao.  534;   Derk  v. 
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pressed  that  any  questions  directly  tending  to  show  that 
the  real  import  of  the  testimony  of  the  witness  is  materially 
different  from  that  conveyed  by  the  examination  in  chief 
fall  within  the  range  of  legitimate  cross-examination.  Thus, 
where  on  the  surface  the  plaintiff's  testimony  in  chief  was 
to  the  effect  that  his  bargain  was  made  with  the  defendant 
as  principal,  and  the  questions  propounded  were  designed 
to  elicit  that  he  knew  he  was  dealing  with  the  defendant 
as  his  mother's  agent,  they  were  proper,  for  the  effect  of 
the  plaintiff's  testimony  would  be  essentially  changed  from 
the  original  purport.*"  In  other  words,  all  matters  that 
may  nfodify,  explain,  contradict,  rebut  or  make  clearer  the 
facts  testified  to  in  chief  by  the  witness  may  be  gone  into 
on  cross-examination.  Ordinarily,  when  this  field  has  been 
covered  by  the  cross-examiner,  the  right,  as  an  abstract 
right,  to  further  cross-examine  ceases.  Beyond  this  the 
matter  of  cross-examination  necessarily,  to  a  very  large 
extent  at  least,  must  be  left  to  the  sound  discretion  of  the 
trial  court.^^  Even  in  those  states  where  the  American  rule 
is  applied  it  has  been  frequently  held  that  in  fraud  cases 
the  general  rule  may  be  properly  relaxed  in  the  discretion  of 
the  court.*^  Although  the  court  may  exercise  a  Teasonable 
discretion  in  regulating  or  limiting  the  cross-examination, 
yet  it  is  clearly  error  to  exclude  cross-examination  upon 
sudjects  included  in  the  examination  in  chief,  where  such 
ruling  is  prejudicial.^^     So  far  as  such  cross-examination 

Northern    Central   Ey.    Co.,    164   Pa.  302,    21    Pae.    1105;    Pineus   v,   Eey- 

243/  30  Atl.  231 ;  Stiles  v.  Estabrooks,  nolds,    19   Mont.    564,    49    Pac.    145 ; 

66   Vt.   535,   29   Atl.   961 ;    Bevan   v.  Armagost  v.  Eising,  54  Neb.  763,  75 

Atlanta   Nat.  Bank,  142   111.   302,   31  N.  W.  534;   Atwood  v.  Marshall,  52 

N.  E.  679.  Neb.  173,  71  N.  W.  1064;  Helser  v. 

30  CoUoty  V.  Schuman,  73  N.  J.  L.  MoGrath,    52    Pa.    531;    Whipple    v. 

92,  62  Atl.  186.  Preece,  24  Utah,  364,  67  Pae.  1072; 

•31  Anderson  v.   Salt   Lake   etc.   E.  Gaboon  v.  West,  20  Utah,  73,  57  Pac. 

Co.,  35  Utah,  509,  101  Pae.  579.  715;  Sullivan  v.  Collins,  107  Wis.  291, 

32  Dorranee    v.    McAlester,    1    Ind.  83  N.  W.  310;  Eames  v.  Kaiser,  142 

Ter.  473,  45  S.  W.  141;  Chapman  v.  U.   S.  488,  35  L.  Ed.  1091,  12  Sup. 

James,  96  Iowa,  233,  64  N.  W.  795;  Ct.  Eep.  302., 

Eiordan  v.  Guggerty,  74  Iowa,  690,  39  33  People  v.  Dixon,  94  Cal.  255,  29 

N.  W.  107;  De  Ford  v.  Orvis,  42  Kan.  Pac.  504 j  Yost  v.  Minneapolis  Works, 
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of  a  witness  relates  either  to  facts  in  issue  or  facts  relevant 
to  the  issue,  it  may  be  pursued  by  counsel  as  a  matter  of 
right.^*  A  fair  and  full  cross-examination  of  a  witness 
upon  the  subjects  of  his  examination  in  chief  is  the  abso- 
lute right,  and  not  the  mere  privilege,  of  the  party  against 
whom  he  is  called,  and  a  denial  of  this  right  is  prejudicial 
and  fatal  error.  It  is  only  after  this  right  has  been  sub- 
stantially and  fairly  exercised  that  the  allowance  of  the 
cross-examination  becomes  discretionary  with  the  trial 
court.^^  Where  permission  is  given  to  cross-examine  out- 
side the  limits  of  the  direct  examination,  the  witness  be- 
comes, to  that  extent,  the  witness  of  the  cross-examining 
party.^® 


41  111.  App.  556;  Hartshorn  v.  Byrne, 
147  III.  418,  35  N.  E.  622;  Cook  v. 
Flint,  2  Ind.  App.  41,  28  N.  E.  200; 
Hall  V.  Rankin,  87  Iowa,  261,  54  N. 
W.  217;  Hall  v.  CMcago  R.  I.  &  P. 
Ey.  Co.,  84  Iowa,  311,  51  N.  W.  150; 
Grimes  v.  Cannell,  23  Neb.  191,  36  N. 
W.  479;  Sayres  v.  Allen,  25  Or.  211, 
35  Pac.  254;  Carroll  v.  Centralia 
Water  Co.,  5  Wash.  613,  32  Pac.  609, 
33  Pac.  431;  Eames  v.  Kaiser,  142  IT. 
S.  488,  35  L.  Ed.  1091,  12  Sup.  Ct. 
Rep.  302.  Subsequent  examination  of 
the  witness  as  to  the  matter  previously 
excluded  cures  the  error:  St.  Louis 
etc.  E.  Co.  V.  Raines,  90  Ark.  398,  17 
Ann.  Cas.  1,  119  S.  W.  665;  People  v. 
Sehorn,  116  Cal.  503,  49  Pac.  495; 
Nichols  V.  Wentz,  78  Conn.  429,  62 
Atl.  610;  Tischler  v.  Apple,  30  Fla. 
132,  11  South.  273;  East  Dubuque  v. 
Burhyte,  173  111.  553,  50  N.  E.  1077; 
Grubb  V.  State,  117  Ind.  277,  20  N.  E. 
257,  725;  State  v.  Woodward,  132 
Iowa,  675,  108  N.  W.  753;  State  v. 
Minek,  94  Minn.  50,  102  N.  W.  207; 
Kipp  V.  Silverman,  25  Mont.  296,  64 
Pac.  884;  Missouri  Pac.  R.  Co.  v.  Pox, 
60  Neb.  531,  83  N.  W.  744.  The 
rules    in    Arizona,    Idaho,    Louisiana, 


Ohio  and  Texas  are  specially  dealt 
with  in  the  note  to  St.  Louis  etc.  R. 
Co.  V.  Raines,  17  Ann.  Cas.  4. 

34  Langley  v.  Wadsworth,  99  N.  Y. 
61,  1  N.  E.  106;  Storm  v.  United 
States,  94  U.  S.  76,  24  L.  Ed.  42. 
See,  also,  eases  last  cited. 

35  Resurrection  Gold  Min.  Co.  v. 
Fortune  Gold  Min.  Co.,  129  Fed.  668, 
64  C.  C.  A.  180;  Harrold  v.  Okla- 
homa, 169  Fed.  47,  94  C.  C.  A.  415; 
Florence  v.  Calmet,  43  Colo.  510,  96 
Pac.  183. 

36  Bispham  v.  Turner,  83  Ark.  331, 

103  S.  W.  1135;  Tourtelotte  v.  Brown, 
1  Colo.  App.  408,  29  Pac.  130;  Chi- 
cago Exch.  Bldg.  Co.  V.  Merchants' 
Bldg.    Imp.    Co.,    S3    111.    App.    241; 

'Harrington  v.  Butte  etc.  Min.  Co.,  19 
Mont.  411,  48  Pac.  758;  People  v. 
Oyer  &  T.  Ct.,  83  N.  Y.  436 ;  Osmun 
V.  Winters,  30  Or.  177,  46  Pac.  780; 
Hughes    V.    Westmoreland    Coal    Co., 

104  Pa.  207;  State  v.  Hopkins,  50  Vt. 
316;  Miller  y.  Miller,  92  Va.  510,  23 
S.  E.  891;  Lambert  v.  Armentront,  65 
W.  Va.  375,  22  L.  E.  A.,  N.  S.,  556, 
64  S.  E.  260;  Resurrection  Gold  Min. 
Co.  V.  Fortune  Gold  Min.  Co.,  129 
Fed.  668,  64  C.  C.  A.  ISO. 
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§  822  (822).  Same— Details  may  be  called  for— Ques- 
tions showing  improbability  of  direct  testimony. — One  of 
the  main  purposes  of  a  cross-examination  is  to  elicit  such 
parts  of  a  transaction  imperfectly  or  not  fully  disclosed 
as  may  qualify  or  explain  that  portion  of  it  which  has  been 
given,  so  that  the  whole  and  entire  occurrence  may  be  ex- 
hibited precisely  as  it  took  place.  To  allow'  the  witness 
merely  to  state  such  facts  as  tended  to  support  the  theory 
of  the  party  who  calls  him,  and  then  to  preclude  an  inquiry 
into  other  events  forming  part  of  the  same  transaction, 
might,  and  probably  would,  result  in  suppressing  or  sti- 
fling, rather  than  in  laying  bare,  the  truth.^'^  From  the 
rules  already  stated,  the  right  to  call  for  the  details  and 
particulars  of  matters  stated  in  general  terms  in  the  direct 
examination  may  be  implied.^^  Thus,  if  a  part  of  the  con- 
versation or  transaction  has  been  given  in  direct  testimony, 
the  remainder,  so  far  as  it  is  relevant,  may  be  called  out  by 
the  cross-examination,  as  the  inquiry  and  answer  in  such 
case  may  tend  to  impeach,  rebut,  explain  or  qualify  the  tes- 
timony already  given.^^    A  party  will  not  be  permitted  to 

37  Duttera  v.  Babylon,  83  Md.  536,  534,  31  S.  W.  629 ;  Eames  v.  Kaiser, 
35  Atl.  64.  "  142   U.   S.   488,   35  L.   Ed.   1091,   12 

38  Wallace  v.  State,  41  Fla.  547,  26       Sup.  Ct.  Rep.  302. 

South.  713;  Willianis  v.  State,  32  Fla.  39  Addison  v.  State,  48  Ala.  478; 
315,  15  South.  834;  Evans  v.  Mohr,  42  In  re  Hayden,  1  Gal.  App.  75,  81  Pae. 
111.  App.  225;  Dayton  v.  Hall,  8  668;  People  v.  Dixon,  94  Gal.  255,  29 
Blackf.  (Ind.)  556;  Hyland  v.  Miller,  Pac.  504;  Watrous  v.  Cunningham,  71 
99  Ind.  308;  Dattera  v.  Babylon,  83  Gal.  30,  11  Pac.  811;  Patrick  v. 
Md.  536,  35  Atl.  64;  People  v.  Lip-  Crowe,  15  Colo.  543,  25  Pac.  985; 
hardt,  105  Mich.  80,  62  N.  W.  1022 ;  United  States  v.  Knowlton,  3  Dak.  58, 
Gnrren  v.  Ampersee,  96  Mich.  5S3,  13  N.  W.  573;  Wallace  v.  State,  41 
56  N.  W.  87;  Lynch  v.  Free,  64  Minn.  Fla.  547,  26  South.  713;  Poppers  v. 
277,  66  N.  W.  973 ;  Territory  v.  Reh-  Peterson,  43  HI.  App.  571 ;  Pharos 
berg,  6  Mont.  467,  13  Pac.  132;  v.  Barber,  61  111.  271;  Harness  v. 
Zelenka  v.  Unaon  Stockyards  Co.,  82  State,  57  Ind.  1;  Metzer  v.  State, 
Neb.  511,  118  N.  W.  103;  People  y.  39  Ind.  596;  De  Ford  v.  Orvis,  42 
Fitzgerald,  156  N.  Y.  253,  50  N.  E.  Kan.  302,  21  Pae.  1105;  Koogle  v. 
846;  State  v.  Weaver,  35  Or.  415,  58  Cline,  110  Md.  587,  24  L.  B.  A.,  N. 
Pac.  109;  Quigley  v.  Thompson,  211  S.,  413,  73  Atl.  672;  Mason  v.  Tall- 
Pa.  107,  60  Atl.  506;  Cunningham  v.  man,  34  Me.  472;  State  v.  Glatz- 
Austin    &   N.   W.    Ky.    Co.,    88    Tex.  mayer,  79  N.  J.  L.  238,  75  Atl.  740; 
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glean  out  certain  facts  from  his  witness,  whicli  without  ex- 
planation would  give  a  false  coloring  to  the  matter  about 
which  he  testifies,  and  then  save  his  witness  from  the  sift- 
ing process  of  a  cross-exathination  by  which  the  real  trans- 
action could  be  shown.*"  But  it  is  a  qualification  of  this 
rule,  elsewhere  discussed,  that  distinct  and  independent 
statements,  in  no  way  connected  with  the  statement  given 
in  direct  examination,  and  which  in  no  way  tend  to  qualify 
or  explain  such  statement,  cannot  be  called  out  on  cross- 
examination,  although  forming  part  of  the  same  conversa- 
tion.** Where  no  reference  is  made  to  a  conversation  in 
the  examination  in  chief,  it  is  not  proper  on  cross-examina- 
tion to  call  out  such  conversation.*^  Where  a  witness  is 
examined  in  chief  with  reference  to  one  conversation,  he 
cannot  be  cross-examined  as  to  a  different  conversation.*'* 
If  the  opposing  party  has  allowed  irrelevant  matter  to  go 
into  the  examination  in  chief,  it  is  not  error  to  refuse  him 


Ferris  v.  Hard,  135  N.  Y.  354,  32 
N.  B.  129;  Roberts  v.  Roberts,  85  N. 
C.  9;  Maxwell  v.  Bolles,  28  Or.  1,  41 
Pae.  661;  Glenn  v.  Philadelphia  etc. 
Traction  Co.,  206  Pa.  135,  55  Atl. 
860;  Wolf  V.  Wolf,  158  Pa.  621,  28 
Atl.  164;  Wendt  v.  Chicago  St.  P.  M. 
&  0.  Ey.  Co.,  4  S.  D.  476,  57  N.  W. 
226;  Shackelford  v.  State,  43  Tex. 
138;  Jewett  v.  Buck,  78  Vt.  353,  63 
Atl.  r86;  Eoszczyniala  v.  State,  125 
Wis.  414,  104  N.  W.  113;  Home  Ben. 
Assn.  V.  Sargent,  142  U.  S.  691,  35 
L.  E'd.  1160,  12  Sup.  Ct.  Rep.  332; 
Crosby  v.  Emerson,  142  Fed.  713,  74 
C.  C.  A.  45.  See  §  172,  ante;  §  871, 
post. 

40  Ah  Doon  V.  Smith,  25  Or.  89, 
34  Pac.  1093. 

"  Yordi  V.  Yordi,  6  Cal.  App.  20, 
91  Pae.  348;  Vance  v.  Richardson, 
110  Cal.  414,  42  Pac.  909;  Compher 
V.  Browning,  219  111.  429,  109  Am. 
St.  Rep.  34fi,  76  N.  E.  678;  Common- 
wealth  V.   Keyes,    11   Gray    (Mass.), 


323;  Carlson  v.  Holm,  2  Neb.  (TJnof.) 
38,  95  N.  W.  1125;  Jacobs  v.  Town 
of  Croydon,  67  N.  H.  591,  27  Atl. 
122;  People  v.  Beach,  87  N.  Y.  508; 
Rouse  V.  Whited,  25  N.  Y.  170,  82 
Am.  Deo.  337;  1  Phill.  Ev.,  4th  Am. 
ed.,  416.  The  same  rule  applies  to 
the  declarations  of  a  third  person,  as 
well  as  a  party  to  the  suit:  Platner 
V.  Platner,  78  N.  Y.  90.  See  §§  871, 
872,  post. 

42  Devine  v.  Chicago  etc.  R.  Co., 
100  Iowa,  692,  69  N.  W.  1042;  Da 
Lee  V.  Blackburn,  11  Kan.  190;  Lewis 
V.  Clark,  86  Md.  327,  37  Atl.  1035; 
Pennsylvania  Co.  v.  Kennard  Glass 
etc.  Co.,  59  Neb.  435,  81  N.  W.  372: 
State  V.  Brady,  71  N.  J.  L.  360,  .i9 
Atl.  6;  Hopkinson  v.  Leed,  78  Pa. 
396;  Jordan  v.  Seattle,  30  Wash.  298. 
70  Pac.  743;  Kenyon  v.  Kenyon,  72 
V7ds.   234,   39   N.  W.   361. 

48  State  V.  Coates,  22  Wash.  601, 
61  Pao.  726. 
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the  right  to  cross-examine  upon  it.**  But  it  has  been  held 
that  it  is  not  reversible  error  to  permit  cross-examination 
on  irrelevant  matter  which  has  been  called  out  by  the  oppos- 
ing party.*^  It  is  no  violation  of  the  general  rule  under 
discussion  to  allow  a  witness  to  be  asked  questions  natur- 
ally tending  to  show  the  improbadility  of  statements  made 
in  the  examination  in  chief.  Thus,  where  a  witness  claimed 
to  have  been  robbed  of  a  large  amount  of  money,  it  was  held 
admissible  to  show,  by  cross-examination,  that  he  was  heav- 
ily indebted  and  embarrassed  financially,  and  that  he  had 
made  statements  largely  exaggerating  his  assets ;  *®  and  on  a 
trial  for  seduction  under  promise  of  marriage,  when  the 
witnesses  for  the  prosecutrix  testified  to  the  fact  that  the 
defendant  had  kept  company  with  her,  it  was  held  proper 
to  show  that  other  persons  had  kept  company  with  her  in 
a  similar  manner.*'^  While  it  is  the  prevailing  rule  that 
new  matter  cannot  be  brought  out  on  cross-examination, 
many  other  illustrations  might  be  given  of  the  right  to 
elicit,  on  such  examination,  all  such  particular  facts  as  tend 
to  disprove  the  essential  or  ultimate  facts  of  the  case,  which 

■4*  Evans  v.  Murphy  Varnish  Co.,  59  disclaim  snch  statement  and  have  It 

HI.  App.  87;   Cone  v.  Smyth,  3  Kan.  stricken  out,  it  is  not  reversible  error 

App.  607,  45  Pae.  247.     The  remedy  to  permit  cross-examination  with  ref- 

of  the  opposite  party  is  to  object  to  erenee     thi-reto:      Applo     v.    Marion 

the  questions  if  such  are  asked,  and  County,  127  Ind.  553,  .27  N.  E.  166. 
if    the    statements    are    volunteered,  *6  People  v.  Morrigan,  29  Mich.  4; 

then  a  motion  to  strike  out  will  sub-  Yeaw   v.   Williams,   15   E.    I.    20,   23 

serve  all  purposes:    People  v.  French,  Atl.  33;   Ponius  v.  People,  82  N.  Y. 

95  Cal.  371,  30  Pae.  567.  339   (where  a  prisoner  stated  that  he 

*5  Crosby   v.    Wells,    73    N.    J.    L.-  had    lost    certain    money) ;    Coey    v. 

790,   67   Atl.    295;    People   v.   Barry,  Darknell,  25  Wash-.  518,  65  Pae.  760 

132  App.  Div.  231,  116  N.  Y.  Supp.  (discussion) ;   Wendt   v.   Chicago   Ey. 

870;  Grambling  v.  Dickey,  118  N.  C.  Co.,  4  S.  D.  476,  57  N.  W.  226   (full 

986,   24   S.   E.    671;    Pittsburg  Plate  discussion).     So    as    to    facts    which 

Glass  Co.  V.  Monroe,  79  S.  C.  564,  61  should  have  been  brought  out  as  part 

S.  E.  92;   Stowe  v.  La  Conner  Trad-  of  opponent's  case:  Smith  v.  Philadel- 

ing   etc.    Co.,   39   Wash.   28,  -80   Pae.  phia    Traction    Co.,    202    Pa.    54,    51 

856,   81    Pae.    97.     And   it   has    been  Atl.  345, 

held   that  where  a  witness  volunteers  4T  Stinehouse  v.  State,  47  Ind.  17; 

a    statement    on  .direct    examination.  State  v.  Brown,  86  Iowa,  121,  53  N. 

and    the    examining    party    does    not  W.    92. 
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the  direct  examination  has  tended  to  prove.*^  It  will  be 
seen,  as  we  proceed,  that  the  general  rule  limiting  the  cross- 
examination  to  the  matters  elicited  in  the  examination  in 
chief  does  not  exclude  questions  tending  to  discredit  or  im- 
peach the  witness,  or  those  designed  to  show  his  interest, 
prejudice  or  motives,  or  to  test  his  accuracy,  intelligence 
and  means  of  knowledge.** 

§  823  (823).  Facts  that  are  part  of  res  gestae  may  be 
shown. — ^We  have  seen  that  the  cross-examination  may  ex- 
tend to  such  matters  as  tend  to  qualify,  rebut  or  explain 
statements  made  in  the  direct  examination.  On  familiar 
principles,  the  cross-examination  may  call  forth  whatever 
forms  part  of  the  res  gestae,  although  in  the  nature  of  new 
or  defensive  matter.'"     For  example,  the  subscribing  wit- 


48  McFadden  v.  Santa  Ana  Ey.  Co., 
87  Cal.  464,  11  L.  E.  A.  252,  25  Pae. 
681;  State  v.  Eow,  81  Iowa,  138,  46  N. 
W.  872;  Tapley  v.  Forbes,  2  Allen 
(Mass.),  20;  Hay  v.  Eeid,  85  Mich. 
296,  48  N.  W.  507 ;  Ferguson  v.  Euth- 
erford,  7  Nev.  385.  See,  also,  the  fol- 
lowing useful  illustrative  cases:  Bill 
V.  Fuller,  146  Cal.  50,  79  Pae.  592; 
People  V.  Jones,  123  Gal.  65,  55  Pae. 
698 ;  Tonini  v.  Cevasco,  114  Cal.  266, 
46  Pae.  103;  People  v.  Miller,  33  Cal. 
99;  Sheedy  v.  Chicago,  221  111.  Ill, 
77  N.  E.  539;  Pieraon  v.  Chicago 
G.  W.  E.  Co.,  116  Iowa,  601,  88  is^. 
W.  363;  Brant  v.  City  of  Lyons,  60 
Iowa,  172,  14  N.  W.  227;  Davis  v, 
Anchor  Mut.  F.  Ins.  Co.,  96  Iowa, 
70,  64  N.  W.  687;  Herriek  v.  Sworn, 
ley,  56  Md.  439;  Laramee  v.  Tanner, 
69  Minn.  156,  71  N.  W.  1028 ;  Emley 
v.  Citizens'  Bank,  76  Ng),.  794^  107 
N.  W.  1014;  State  v.  Gray,  46  Or. 
24,  79  Pao.  53;  Oldenburg  v.  Oregon 
Sugar  Co.,  39  Or.  564,  65  Pao.  869; 
In  re  Contested  Elections,  etc.,  1 
Brewst.  (Pa.)  67;  Buchanan  v.  Eau- 
dall,   21   S.   D.   44,   109   N.  W.   513: 


State  V.  Hawkins,  27  Wash.  375,  67 
Pae.  814;  Fadley  v.  Baltimore  etc. 
E.  Co.,  153  Fed.  514,  82  C.  C.  A. 
464;  Sauntry  v.  United  States,  117 
Fed.  132,  55  G.  C.  A.  148;  Eeynolds 
V.  Great  Northern  E.  Co.,  69  Fed. 
808,  32  IT.  S.  App.  577,  29  L.  E.  A. 
695,  16  C.  C.  A.  4350.  See  cases 
cited  above. 

«  See  §§  828  et  seq.,  845  at  seq., 
post. 

60  Ehodes  v.  Commonwealth,  48  Pa. 
396;  Youmans  v.  Carney,  62  Wis. 
508,  23  N.  W.  20;  McNeal  v.  Pitts- 
burg &  W.  Ey.  Co.,  131  Pa.  184,  18 
Atl.  1026;  Smith  v.  Philadelphia  Trac- 
tion Co.,  202  Pa.  54,  51  Atl.  345; 
Glenn  v.  Gleason,  61  Iowa,  28,  15  N. 
W.  659 ;  People  v.  Gallagher,  100  Cal. 
466,  35  Pae.  80;  Graham  v.  MoEey- 
nolds,  90  Tenn.  673,  18  S.  W.  272; 
Bames  v.  Kaiser,  142  IT.  S.  488,  35 
L.  Ed.  1091,  12  Sup.  Ct.  Eep.  302. 
See  §  821,  ante;  §  826,  post.  A  party 
is  entitled  to  a  full  cross-examination 
of  the  opponent's  witness  as  to  time, 
place  and  circumstances  concerning 
which  the  witness  has  testified ;  Faulk- 
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viess  to  a  will  may  be  cross-examined  as  to  all  that  occurred 
at  the  time  of  its  execution,  and  as  to  the  physical  and  men- 
tal condition  of  the  testator ;  ^^  and,  where  a  witness  testi- 
fies to  the  signature  of  a  note,  he  may  be  cross-examined  as 
to  the  time  and  place  and  all  the  circumstances  of  such  sig- 
nature,^^ and  he  may  be  asked  when  he  first  saw  the  note 
and  who  first  showed  it  to  him.^*  It  has  been  held  that 
where  a  witness  testifies  on  the  examination  in  chief  re- 
garding a  particular  fact,  he  cannot  be  cross-examined  as 
to  other  matters.®*  "Where  a  witnese  is  called  merely  to 
identify  letters,  statements,  or  other  instruments,  he  cannot 
be  cross-examined  regarding  other  matters  in  issue  in  the 
cause.®^  A  witness  cannot  be  cross-examined  as  to  the  con- 
sideration of  a  note  or  other  contract  where  the  examina- 
tion in  chief  of  such  witness  has  been  confined  to  the 
execution  and  delivery  of  the  instrument  ox  to  other  mat- 
ters not  referring  to  the  consideration.^®     Other  illustra- 


Eer  V.  Birch,  120  111.  App.  281;  Kelly 
V.  Stone,  94  Iowa,  316,  62  N.  W.  842 ; 
CummeTford  v.  Paulus,  66  Mich.  648, 
33  N.  W.  741;  Brogdon  v.  State, 
63  Tex.  Cr.  App.  475,  140  S.  W. 
352 ;  Malehow  v.  State,  5  Ala.  App. 
99,  59  South.  342. 

51  Egbert  v.  Egbert,  78  Pa.  326. 

52  Glenn  v.  Gleason,  61  Iowa,  28, 
15  N.  W.  659. 

63  Herriek  v.  Swomley,  56  Md.  439. 

54  Hurlbut  V.  Meeker,  104  111.  541; 
Stevens  v.  Brown,  12  HI.  App.  619; 
Union  Bank  v.  Mott,  39  Barb.  (N.  Y.) 
180;  MiteheU  v.  Welch,  17  Pa.  339, 
55  Am.  Dec.  557;  First  Nat.  Bank 
of  Pierre  v.  Smith,  8  S.  D.  101,  65  N. 
W.  439;  People  p.  Thiede,  11  Utah, 
241,  39  Pao.  837.  See,  also,  MeCor- 
mick  Harvesting  Mach.  Co.  v.  Jacob- 
son,  77  Iowa,  582,  42  N.  W.  499. 
This  does  not  conflict  with  the  right 
to  cross-examine  upon  a  general  sub- 
ject which  has  been  opened  up.     See 


§  821,  ante,  and  also  Blake  v.  Powell, 
26  Kan.  320. 

55  Mine  etc.  Supply  Co.  v.  Parke 
etc.  Co.,  107  Fed.  881,  47  C.  C.  A. 
34;  Hurlbut  v.  Hall,  39  Neb.  889,  58 
N.  W,  538;  Irvin  v.  Irvin,  142  Pa. 
271,  21  Atl.  816;  Eiohardson  y. 
Sprangle,  22  Wash.  14,  60  Pac.  64. 
But  where  the  witness,  fhe  defend- 
ant's bookkeeper,  only  identified  the 
signature  to  a  receipt  in  full,  he  was 
allowed  to  be  cross-examined  as  to 
the  sums  received  and  paid  for  the 
party:  Patchen  v.  Parke  etc.  Mach. 
Co.,  6  Wash.  486,  33  Pao.  976. 

56  Braly  v.  Henry,  ^7  Cal.  324,  19 
Pac.  529;  Miller  v.  Dill,  149  Ind.  326, 
49  N.  E.  272;  Borden  v.  Lynch,  34 
Mont.  503,  87  Pac.  609;  Citizens' 
Bank  v.  Warfield,  85  Neb.  328,  123 
N.  W.  315;  Fisher  v.  Porter,  11  S. 
D.  311,  77  N.  W.  112;  Youmans  v. 
Carney,  62  Wis.  580,  23  N.  W.  20. 
In  Minnesota  it  is  held,  however,  that 
a  witness  to  execution  of  a  note  may 
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tions  of  the  principle  will  be  found  in  other  sections.^'^  It 
is  a  common  practice  for  the  cross-examiner  to  call  for  a 
repetition  of  the  statements  made  by  the  witness  on  direct 
examination.  Although  such  a  course  of  examination  gen- 
erally confirms  and  strengthens  the  testimony  of  the  wit- 
ness, it  is  permissible,  and  occasionally  develops  a  conflict 
of  testimony.^®  We  have  already  treated  of  the  repetition 
of  questions.^® 

§  824(824).  Leading  questions  may  be  asked — As  to 
new  matter. — To  a  certain  extent  the  rules  laid  down  for 
questions  on  the  direct  examination  apply  to  those  asked  on 
cross-examination,  such  as  the  necessity  for  definiteness 
and  certainty  of  expression,  the  avoidance  of  improper 
interrogatories  and  calling  for  the  opinion  of  the  witness 
when  he  is  not  a  competent  witness  in  that  regard.  All 
these  have  been  already  considered.  It  is  not  so,  however, 
with  regard  to  leading  questions.  If  any  presumption  is  to 
be  entertained  as  to  the  bias  of  witnesses,  it  is  that  the  wit- 
ness is  unfavorable  rather  than  favorable  to  the  cross- 
examiner  ;  hence,  the  reasons  for  the  general  rule  excluding 
leading  questions  do  not  apply  on  cross-examination.^" 
The  value  of  cross-examination  must  depend  upon  the  right 
of  counsel  to  thoroughly  probe  the  memory  of  an  adverse 
witness,  and  to  test  his  accuracy  and  truthfulness;  hence, 
very  great  latitude  is  allowed  as  to  the  form  of  questions 
and  the  mode  of  conducting  the  examination.     But   al- 

te  generally  cross-examined  as  to  the  60  gee  eases  cited  §  817,  ante.     See, 

circumstances,     including ,    the     con-  also,  Vawter  v.  Ohio  etc.  R.  Co.,  14 

sideration:  Lamprey    v.    Munch,    21  Ind.  174;  State  v.  Boice,  114  La.  856, 

Minn.    379.     See,    also,    Weadock    v.  38  South.  584;  McCall's  Ferry  Power 

Kennedy,  80  Wis.  449,  50  N.  W.  393,  Co.  v.  Price,  108  Md.  96,  69  Atl.  S32; 

as   to  attorney  proving  execution   of  People  v.  Considine,  105  Mich.  149,  63 

deed  in  his  office  being  cross-examined  N.  W.  196;   Boles  v.  State,  24  Miss. 

as  to  the  consideration.  445 ;   State  v.  Hanlon,  38  Mont.  557, 

B7  See  §  821,  anie;  §  826,  post.  100    Pac.    1035;    Legg    v.    Drake,    1 

58  Zucker    v.    Karpeles,    88    Mich.,  Ohio   St.   286;    Smith  v.   Watson,   82 

424,  50  N.  W.  373.  Va.    712,    1    S.    E.    96;    Hempton    v. 

69  §  814,  ante.  State,  111  Wis.  127,  86  N.  W.  596. 
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tKough  it  is  the  undoubted  rule  that  leading  questions  may 
be  asked  on  cross-examination,  the  rule  is  subject  to  the 
qualification  that  the  court,  in  its  discretion,  may  restrict 
the  right,  where  the  witness  shows  a  bias  in  favor  of  the 
cross-examiner.  If  the  privilege  were  not  thus  subject  to 
the  control  of  the  court,  serious  injustice  might  result,  as 
one  secretly  hostile  might  conceal  his  bias  in  order  to  be 
called  as  a  witness,  and  would  only  need  an  intimation 
from  the  cross-examining  counsel  to  say  whatever  might  be 
most  favorable  to  him.^^  This  privilege  of  submitting  lead- 
ing questions  on  cross-examination  is  always,  therefore, 
subject  to  the  sound  discretion  of  the  court.  The  court 
allows  the  questions  and  allows  very  great  latitude,  but  the 
absence  of  power  to  prevent  them  must  not  be  inferred 
from  the  general  withholding  of  the  exercise  of  it.  Nor 
will  this  discretion  be  interfered  with  except  where  an 
abuse  or  arbitrary  exercise  of  it  has  been  brought  into 
play."^  Where  there  are  two  defendants,  each  making  sep- 
arate defenses,  or  where  each  is  endeavoring  to  cast  the 
fault  upon  the  other,  it  is  not  error  if  the  trial  judge,  in  the 
exercise  of  his  discretion,  should  disallow  leading  questions 
to  the  plaintiff's  witnesses  propounded  by  one  defendant, 
when  objected  to  by  the  other.®*  In  those  jurisdictions 
where  the  cross-examination  is  not  confined  to  facts  elicited 
on  the  examination  in  chief,  it  is  allowable,  in  the  discretion 
of  the  court,  to  ask  leading  questions  even  as  to  the  new 
matter.^*  This  view  rests  upon  the  supposed  inconven- 
ience of  determining,  in  long  and  complicated  examinations, 
whether  a  question  applies  wholly  to  new  matters,  or  to  sub- 
jects already  referred  to  in  the  direct  examination.®^     But, 

61  Moody  V.  Rowell,  17  Pick.  490,  See,   also,    Sanger   v.   Flow,   48   Fed. 

28    Am.   Dec.   317;    Eush  v.    French,  152,  1  C.  C.  A.  56. 

1  Ariz.  99,  25  Pae.  816.  6*  Moody     v.     Eowell,     17     Pick. 

«2  Hempton  v.  State,  111  Wis.  127,  (Mass.)   490,  28  Am.  Dee.  317;  Beal 

86  N.  W.  596   (arbitrary  denial  held  v.    Nichols,     2    Gray     (Mass.),    262. 

error) .  See  §  820,  ante. 

«3  Mt.  Adams  etc.  R.  Co.  v.  Low-  65  Moody     v.     Rowell,     17     Pick. 

ery,  74  Fed.  463,  20  G.  C.  A.  596.  (Mass.)   490,  28  Am.  Dec.  317. 
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as  we  have  already  seen,  a  stricter  rule  generally  prevails 
as  to  the  calling  out  new  or  defensive  matter  on  cross-exam- 
ination. It  is  generally  held  that,  as  to  such  matter,  the 
witness  becomes  the  witness  of  the  cross-examiner,  and  is 
subject  to  the  usual  rule  which  forbids  a  party  to  lead  his 
own  witness.*^®  The  same  reason  why  a  direct  examination 
should  be  guarded  against  the  evil  and  danger  arising  from 
leading  questions  applies  to  an  effort  upon  cross-examina- 
tion to  introduce  a  new  and  affirmative  defense.®'^  In  the 
well-known  words  of  Mr.  Justice  Story,  "a  party  has  no 
right  to  cross-examine  any  witness  except  as  to  facts  and 
circumstances  connected  with  the  matter  stated  in  his  direct 
examination.  If  he  wishes  to  examine  him  to  other  mat- 
ters, he  must  do  so  by  making  the  witness  his  own,  and  call- 
ing him,  as  such,  in  the  subsequent  progress  of  the  cause." 
Nor  can  a  party,  "by  his  own  omission  to  take  an  objection 
to  the  admission  of  improper  evidence  brought  out  on  a 
cross-examination,  found  a  right  to  introduce  testimony  in 
chief  to  rebut  it  or  explain  it."®^  In  some  states  the  sub- 
ject of  leading  questions  is  provided  for  by  statute."® 

§  825  (825).     How  long  right  to  cross-examine  continues. 

As  a  right,  cross-examination  and  its  concomitant  privilege 
of  asking  leading  questions  ceases  where  the  cross-exam- 
ination of  the  witness  following  the  examination  in  chief 
is  apparently  concluded,  and  the  attendance  of  the  witness 

66  People  V.  Oyer  &  Term.  Court,  69  State  v.  Larkins,  5  Idaho,  200, 
83  N.  Y.  436;  Hurlburt  v.  Hall,  39  47  Pao.  945.  Section  6079,  Idaho 
Neb.  889,  58  N.  W.  538;  EUmaker  Code  of  Civil  Procedure,  provides: 
V.  Buckley,  16  Serg.  &  R.  (Pa.)  72;  "The  opposite  party  may  cross-exam- 
rioyd  V.  Bovard,  6  Watts  &  S.  (Pa.)  ine  the  witness  as  to  any  facts  stated 
75;  People  v.  Moore,  15  Wend.  (N.  in  his  direct  examination  or  con- 
Y.)  419;  Jackson  v.  Son,  2  Caines  nected  therewith,  and  in  so  doing  may 
(N.  Y.),  178;  Philadelphia  &  T.  By.  put  leading  questions;  but  if  he  ex- 
Co.  V.  Stimpson,  14  Pet.  (U.  S.)  448,  amine  him  as  to  other  matters  such 
10  L.  Ed.  535.     See  §  820,  ante.  examination  is   to   be  subject  to  the 

67  People  V.  Oyer  &  Terra.  Court,  same  rules  as  a  direct  examination." 
""P™-  See,  also,  Cal.  Code  Civ.  Proc,  §  2048. 

68  Philadelphia   &    T.    Ey.    Co.    v. 
Stimpson,  supra. 
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is  either  dispensed  with  from  the  stand  or  the  re-examina- 
tion, if  any,  has  begun.  After  that  it  is  a  privilege  only, 
resting  in  the  favor  of  the  court.  The  ordinary  rules  of 
pro'cedure  made  to  the  end  that  the  truth  may  be  elicited  by 
the  expeditious  as  well  as  orderly  examination  of  witnesses 
require  that  parties  must  exhaust  their  cross-examination 
of  a  witness  when  entered  into.''"  It  has  sometimes  been 
suggested  that,  when  a  person  is  once  entitled  to  cross- 
examine  a  witness,  the  right  continues  throughout  the  case, 
so  that,  if  he  afterward  recalls  the  same  witness,  he  may 
interrogate  him  by  leading  questions  and  treat  him  as  the 
witness  of  the  party  who  first  called  him.'^^  This  view  rests 
upon  the  theory  that'  every  witness  is  supposed  to  be  in- 
clined most  favorably  toward  the  person  calling  him.  But 
as  we  have  shown,  the  better  opinion  is,  that  a  recall  for 
cross-examination  is  not  a  right,  and  the  presiding  judge 
has  the  right  to  inquire  into  and  limit  the  permission.  In 
an  opinion  of  Ruffin,  C.  J.,''^  the  learned  justice  said:  "If, 
in  the  excitement  and  hurry  of  the  trial,  the  defendant's 
counsel  had,  through  inadvertence,  omitted  to  cross-exam- 
ine to  any  particular  point,  material  to  the  defense,  it  is 
almost  certain  that  the  presiding  judge  would  have  allowed 
him  to  resume  the  cross-examination,  as  to  the  omitted  mat- 
ter. Such  indulgences  are  usual,  when  needful  to  the  ad- 
vancement of  truth  and  justice.  But  the  counsel  did  not 
ask  it  as  a  favor  to  be  allowed  to  cross-examine  this  wit- 
ness, nor  submit  to  be  confined  to  any  particular  point, 
stated  to  be  essential  to  the  defense.  On  the  contrary,  the 
counsel  insisted  on  taking  up  anew  a  general  cross-examina- 
tion, as  his  absolute  right.  We  think  his  honor  properly 
denied  it.  He  ruled  according  to  the  established  order  of 
proceeding  in  the  trial  of  causes;  and  were  it  otherwise, 
and  counsel  had  the  arbitrary  power  of  resuming  cross- 

70  Troup   V.    State,    160    Ala.    125,  ntc.  Rail  Co.  v.  Coleman,  227  111.  149, 

49  South.  332.  ,  See,  also,  De  Witt  v.  81  N.  B.  21. 

Floriston  Pulp  etc.  Co.,  7  Cal.  App.  71  Greenl.  Ec,  §  447. 

774,  96  Pae.  397;  Thomas  v.  State,  „  State  v.  H^ppiss,'  27  N.  C.  406. 
47   Fla.    99,   36    South.    161;    Hirach 
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examinations  as  often  as  they  chose,  it  is  obvious  it  would 
lead  to  great  abuses  in  harassing  witnesses  and  protract- 
ing trials."  A  different  question  is  presented  if  the  party 
calls  him  as  his  own  witness,  in  lieu  of  obtaining  the  priv- 
ilege of  recall  for  cross-examination.  It  is  maintained  that 
no  such  presumption  should  be  entertained  when  a  person 
is  called  as  a  witness  by  both  sides ;''^  and  it  would  seem 
more  in  accord  with  the  prevailing  American  rule  that  a 
party  should  be  precluded  from  cross-examining  a  witness, 
whom  he  called  in  his  own  behalf,  except  in  those  cases 
where  the  witness  betrays  some  bias  or  prejudice.'^*  The 
extent  of  the  cross-examination  as  illustrated  by  most  of 
the  cases  above  cited  rests  very  largely  in  the  discretion 
of  the  trial  judge.'^^  That  discretion  will  not,  as  a  rule,  be 
interfered  with  except  a  case  of  abuse  is  well  made  out. 
Especially  is  this'  so  when  the  judge  has  refused  to  allow  a 
witness  to  be  recalled  for  further  ex:amination  upon  a  mat- 
ter concerning  which  he  has  already,  in  the  judge 's  opinion, 
answered  substantially  the  questions  proposed  to  be  put  to 
him.''® 

§  826  (826).  More  liberaJ  rule  as  to  relevancy  on  cross- 
examination. — It  will  be  seen,  as  we  proceed,  that  the  gen- 
eral rule  requiring  testimony  to  be  confined  to  the  point  in 
issue  is  much  more  liberally  construed  in  the  cross-exam- 
ination of  witnesses  than  in  their  examination  in  chief. 
While  the  party  who  produces  a  witness  vouches  for  his 
credibility,  the  cross-examiner  sustains  no  such  relation  to 
the  witness.  He  is  at  liberty,  and  is  often  compelled,  to 
attack  the  credibility  of  the  witness,  and,  for  that  purpose, 
must  be  allowed  wide  latitude  in  asking  questions  which 
would  otherwise  be  wholly  irrelevant  to  the  issue.  For  the 
purpose  of  testing  the  credibility  of  a  witness,  it  is  permis- 
sible to  investigate  the  situation  of  the  witness  with  respect 

T3  Tayl.  Ev.,  10th  ed.,  §  1453.  7fi  Chicago    etc.    B.    Co.    y.    Eaton, 

V4  See  §  820,  ante.  96  111.  App.  570. 

76  See  §§  832,  833,  post. 
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to  the  parties  and  to  the  subject  of  litigation,  his  interest, 
his  motives,  inclinations  and  prejudices,  his  means  of  ob- 
taining a  correct  and  certain  knowledge  of  the  facts  to 
which  he  bears  testimony,  the  manner  in  which  he  has  used 
those  means,  his  powers  of  discernment,  memory  and  de- 
scription.'''' It  is  permissible  to  investigate  the  conditions 
under  which  the  witness  acquired  his  knowledge  of  the  facts 
about  which  he  was  testifying,  and  which  would  be  likely 
to  affect  the  fullness  and  accuracy  of  his  observation  and 
impressions  of  the  facts  which  he  brought  to  the  trial.''* 
A  witness  may  be  asked  any  questions  which  tend  to  test 
his  accuracy,  veracity  or  credibility,  or  to  shake  his  credit 
by  injuring  his  character ;  and  to  this  end  his  way  of  life, 
his  associations,  his  habits,  his  prejudices,  his  mental  idio- 
syncrasies (if  they  affect  his  capacity),  may  all  be  rele- 
vant.''^ But  it  is  not  customary  in  modern  practice  to  per- 
mit an  inquiry  into  a  man's  peculiarity  of  religious  belief. 
This  is  not  because  the  inquiry  might  tend  to  disgrace  him. 


77  Sloss-Sheffield  Steel  &  I.  Co.  v. 
Steward,  172  Ala.  516,  55  South.  785 ; 
Winston  v.  Cox,  38  Ala.  268;  Sharp 
V.  Hoffman,  79  Cal.  404,  21  Pae.  846; 
People  V.  Thompson,  92  Cal.  506,  28 
Pac.  589;  Pittman  v.  State,  51  Fla. 
94,  8  L.  B.  A.,  N.  S.,  509,  41  South. 
3S5;  Atlantic  Coast  Line  Ey.  Co.  v. 
Powell,  127  Ga.  805,  9  Ann.  Cas.  553, 
9  L.  K.  A.,  N.  S.,  769,  56  S.  E.  1006; 
Pate  V.  Gus.  Blair  etc.  Coal  Co.,  158 
m.  App.  578;  Lake  Erie  etc.  E.  Co. 
V.  Moore  (Ind.  App.),  97  N.  B.  203; 
State  V.  Eoss,  77  Kan.  341,  94  Pae. 
270;  American  Benev.  Assn.  v. 
Stough,  26  Ky.  Law.  Eep.  1093,  83  S. 
W.  126;  Commonwealth  v.  Flynn,  165 
Mass.  153,  42  N.  E.  562;  Johnson 
Harvester  Co.  v.  Miller,  72  Mich.  265, 
16  Am.  St.  Eep.  536,  40  N.  W.  429; 
Bragg  V.  Metropolitan  St.  E.  Co.,  192 
Mo.  331,  91  S.  W.  527;  Colloty  v. 
Schuman,  73  N.  J.  L,  92  Atl.  186; 
Eeid  V.  Linck,  206  Pa.  109,  55  Atl. 
Evidence  V — 9 


849;  Blue  v.  Portland  etc.  Co.,  60  Or. 
122,  117  Pae.  1094 ;  Walling  v.  State, 
59  Tex.  Cr.  279,  128  S.  W.  624; 
Southern  R.  Co.  v.  Blanford,  105  Va. 
373,  54  S.  E.  1;  Buckles  v.  Reynolds, 
58  Wash.  485,  108  Pac.  1072;  Coman 
V.  Wunderlich,  122  Wis.  138,  99  N. 
W.  612.  See  the  late  eases:  Durham 
V.  State,  138  Ga.  817,  76  S.  E.  351; 
Drew  V.  Carroll,  120  Minn.  478,  139 
N.  W.  953;  Holman  v.  Boston  etc. 
E.  Co.,  76  N.  H.  496,  84  Atl.  979; 
Drexler  v.  Borough  of  Braddock,  238 
Pa.  376,  86  Atl.  272;  State  v.  Coyle 
(Utah),  126  Pae.  305.  See  interest- 
ing note  on  "Weight  of  Testimony 
Based  on  Memory  of  Oral  State- 
ments," to  Wilbur  V.  Toothaker,  18 
Ann.  Cas.  1191. 

78  Southern   E.   Co.   v.  Lester,   151 
Fed.  573,  81  G.  C.  A.  53. 

79  Steph.  Dig.  of  Ev.,  art.  129;   1 
Greenl.  Ev.,  §  446. 
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but  because  it  would  be  a  personal  scrutiny  into  the  state 
of  bis  faith  and  conscience  contrary  to  the  spirit  of  our 
institutions.^"  This,  however,  has  been  held  not  to  exclude 
an  inquiry,  in  an  action  for  expulsion  from  a  train  and 
physical  and  mental  suffering  arising  therefrom,  as  to  the 
witness  belonging  to  a  sect  or  society  which  taught  that 
"she  lived  in  a  spiritual  plane  above  mental  and  physical 
suffering,  that  it  was  an  article  of  her  faith  that  there  was 
no  such  a  thing  as  mental  or  physical  suffering,  and  that 
she  did  not  actually  suffer."  In  that  her  claim  was  for 
such  suffering,  it  was  error  to  exclude  cross-examination 
on  the  question  of  whether  the  plaintiff  had  refused  to  take 
the  medicine  prescribed  for  her,  whether  she  was  what  is 
known  as  a  Christian  Scientist,  and  to  ascertain  if  it  was 
not  her  belief  that  she  only  suffered  when  she  thought  she 
suffered  and  did  not  suffer  when  she  thought  she  did  not, 
and  that  it  was  only  a  question  with  herself  whether  she 
suffered  or  not.  The  court  said  that  the  testimony  was 
pertinent  to  the  main  and  essential  issue  in  the  case,  to  wit, 
the  mental  and  physical  suffering  of  the  witness.  If  she 
had  such  control  of  her  feelings,  or  thought  she  had,  as  to 
render  her  insensible  to  pain  when  she  willed  to  be,  the 
court  saw  no  reason  why  that  circumstance  should  not  have 
been  considered  by  the  jury  in  determining  the  extent  of 
her  suffering  and  the  compensation  to  be  made  on  account 
of  it."  In  concluding  the  court  added:  "Besides,  the  rul- 
ing complained  of  involves  an  invasion  of  the  right  of  cross- 
so  Free  v.  Buckingham,  59  N.  H.  pain  was  one  of  the  main  tenets  of 
2] 9.  See,  also,  Louisville  etc.  R.  Co.  that  religion  could  not  be  put.  The 
V.  Mayes,  26  Ky.  Law  Kep.  197,  80  court  said  that  notwithstanding  Chris- 
S.  W.  1096.  tian   Scientism,   they  recognized   that 

81  Ft.  Worth  etc.  B.  Co.  v.  Travis,  sensible  bodies  do  feel  pain,  and  the 
45  Tex.  Civ.  App.  117,  99  S.  W.  1141.  witness'  statement  precluded  further 
See,  also,  Texas  &  P.  E.  Co.  v.  Lynch,  inquiry  into  any  transcendental  re- 
39  Tex.  Civ.  App.  96,  87  S.  W.  884.  ligio-philosophieal  belief  the  witness 
But  when  the  witness  said  that,  might  in  general  have  entertained: 
though  he  was  a  Christian  Scientist,  City  of  Montgomery  v.  Wyche,  169 
he  believed  in  physical  pain,  the  Ala'.  181,  53  South.  786. 
question  whether  disbelief  in  physical 
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examination,  wMch,  however  mncli  it  may  have  been  abused, 
yet  remains  as  essential  to  the  search  for  truth  as  in  the 
days  of  the  proverb,  'He  that  is  first  in  his  own  cause  seem- 
eth  just;  but  his  neighbor  cometh  and  searcheth  him.'  "^^ 
As  incidental  to  this  investigation,  and  within  proper  lim- 
its, the  character,  habits  and  mental  condition  of  the  wit- 
ness may  be  investigated.**  In  order  to  test  the  accuracy 
or  means  of  knowledge  of  a  witness,  it  is  admissible  to  ask, 
on  cross-examination,  if  he  was  not,  at  the  time  referred  to, 
under  the  influence  of  drink.**  So  he  may  be  asked  his 
reasons  for  doing  certain  things  as  to  which  he  has  testi- 
fied.*^ Where  the  defense  was  insanity,  and  a  witness  had 
testified  without  objection  on  cross-examination  that  he 
thought  defendant,  as  he  sat  in  the  courtroom,  capable  of 
distinguishing  right  from  wrong,  and  gave  his  reasons 


82  In  the  revised  version  of  the 
Bible  this  proverb  appears  in  legal 
garb:  He  that  pleadeth  his  cause  first 
seemefh  just ;  But  his  neighbor  cometh 
and  searcheth  him  out:  Prov.,  c. 
xviii,  V.  17. 

83  Winston  v.  Cox,  38  Ala.  268; 
Wendt  V.  Chicago,  St.  P.,  M.  &  O.  Ey. 
Co.,  4  S.  D.  476,  57  N.  W.  226;  John- 
ston V.  Farmers'  Fire  Ins.  Co.,  106 
Mich.  96,  64  N.  W.  5;  Pease  v..  Bur- 
rowes,  86  Me.  153,  29  Atl.  1053; 
Czezewzka  v.  Benton  Bellefontaine 
By.  Co.,  121  Mo.  201,  25  S.  W.  911. 
For  other  cases,  see  §§  880,  834  et  seq., 
post.  See,  also,  the  late  cases:  Peo- 
ple v.  Preston,  19  Cal.  App.  675,  127 
Pac.  660;  Garrard  v.  Hibbard,  152 
Ky.  672,  153  S.  W.  947;  State  v. 
Drummond,  70  Wash.  260,  126  Pao. 
541;  Daniels  v.  United  States,  196 
Fed.    459,    116    C.   C.   A.    233. 

84  International  By.  Co.  v.  Dyer,  76 
Tex.  156,  13  S.  W.  377;  Pool  v.  Pool, 
33  Ala.  145;  State  v.  Bhodes,  44  S.  C. 
325,  21  S.  B.  807,  22  S.  K  306. 
Where  it  was  in  issue  whether  the 
plaintiff  was  drunk  at  a  given  time, 


it  was  held  proper  to  ask,  "Are  you- 
not  in  the  habit  of  getting  drunk?" 
MeCraeken  v.  Village  of  Markesan,  76 
Wis.  499,  45  N.  W.  323.  But  the  use 
of  opium  is  n&t  allowed  to.be  proved, 
unless  it  is  shown  that  the  witness 
was  under  its  influence  when  exam- 
ined, or  when  the  event  occurred,  or 
that  his  mind  had  been  impaired: 
Eldredge  v.  State,  27  Fla.  162,  9 
South.  448.  See,  also,  People  v.  Web- 
ster, 139  N.  Y.  73,  34  N.  E.  730,  where 
the  witness'  admitted  the  use  of  the 
opium.  But  it  is  not  proper  to  ask  on 
cross-examination  how  many  times  the 
witness  has  been  drunk  since  the 
particular  time  in  question :  People  v. 
Sutherland,  104  Mich.  468,  62  N.  W. 
566. 

85  Pearson  v.  M.  M.  Potter  Co.,  10 
Cal.  App.  245,  101  Pac.  681;  People 
V.  Sehmitz,  7  Cal.  App.  330,  15  L.  E. 
A.,  N.  S.,  717,  94  Pac.  407,  419;  New 
Gloucester  v.  Bridgham,  28  Me.  60 ; 
Hitchner  Go.  v.  E.  Co.,  158  Fed.  1011; 
Olson  V.  United  States,  133  Fed.  849, 
67  G.  C.  A.  21. 
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therefor,  Ms  whole  testimony  is  to  be  taken  together,  and 
the  reasons  remaining  in  evidence  are  equally  applicable 
to  his  further  testimony  on  cross-examination  that  he 
thought  defendant  then  capable  of  distinguishing  right 
from  wrong,  and  the  court  properly  refused  to  strike  it  out, 
over  an  objection  thereto,  as  not  being  proper  cross-exam- 
ination.*^  A  witness  may  be  asked  whether  he  has  not 
testified  differently  at  a  former  trial,^''  or  made  statements 
out  of  court  contradictory  to  or  inconsistent  with  his  pres- 
ent testimony.^^  If  he  is  a  party,  he  may  be  cross-exam- 
ined as  to  discrepancies  between  his  statements  on  the  stand 
and  the  allegations  of  his  pleadings,  although  the  latter  are 
sworn  to  and  made  by  the  advice  of  counsel.*®  If  he  tes- 
tifies to  any  transaction,  he  may  be  cross-examined  con- 
cerning the  particulars  of  such  transaciion,  as  to  what 
persons  were  present  and  as  to  other  facts  concerning  him- 
self or  others,  and  concerning  other  transactions  which 
might  be  wholly  immaterial,  except  so  far  as  they  throw 
light  upon  his  own  powers  of  memory,  habits  of  observa- 
tion or  reliability.'"'     It  is  permissible  to  ask  him  as  to  the 

86  People  V.  Easton,  148  Cal.  50,  82  State  v.  Merriman,  34  S.  C.  16,  12  S. 
Pac.  840.                                             '  E.    619;    Hartford    v.    Champion,    58 

87  See  §  846,  post.  Conn.    268,    20    Atl.    471 ;    Black    v. 

88  Or  how  he  acquired  ownership  of  Wabash  Ry.  Co.,  Ill  HI.  351,  53  Am. 
land  as  to  which  he  has  testified:  Rep.  628;  People  v.  Cline,  83  Cal.  374, 
Wallace  v.  Wallace,  62  Iowa,  651,  17  23  Pac.  391;  Keyser  v.  Kansas  Ry. 
N.  W.  905.  Co.,  56  Iowa,  440,  9  N.  W.  338.     See 

89  Hare  v.  Mahoney,  60  Hun,  576,  §§  821,  822,  anie.  To  show  Zacifc  of  mem- 
14  N.  Y.  Supp.  81.  Where  one  is  ory:  Davis  v.  Cal.  Powder  Works,  84 
called  to  prove  the  correctness  of  his  Cal.  629,  24  Pac.  387;  Willard  v.  Sul- 
iooJcs,  he  may  be  asked  whether  he  is  livan,  69  N.  H.  491,  45  Atl.  400- 
not  in  the  habit  of  making  mistakes:  State  v.  Shelton,  16  Wash.  590,  48 
Mechanics'  Bank  v.  Smith,  19  Johns.  Pac.  258,  49  Pac.  1064;  Spear  v. 
(N.  Y.)  115;  and  he  may  be  cross-  Sweeney,  88  Wis.  545,  60  N.  W.  1060; 
examined  as  to  the  items  of  an  ac-  to  show  omission  of  things  claimed  to 
count  which  he  has  offered  in  evi-  have  been  habitually  done:  Cunuincr- 
dence:  Thayer  v.  Barney,  12  Minn.  ham  v.  Austin  etc.  By.  Co.,  88  Tex. 
502.  534,  31  S.  W.  629;  in  an  action  for 

90  People  V.  Fitzgerald,  55  Hun,  damages  for  being  ejected  from  train, 
605,  8  N.  Y.  Supp.  81;  State  v.  to  show  trouble  with  trainmen:  Wash- 
O'Brien,  81  Iowa,  93,  46  N.  W.  861;  burn  v.  Chicago  etc.  Ry.  Co.,  84  Wis. 
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degree  of  certainty  or  positiveness  with  which  he  makes  a 
particular  statement.®^  The  manner  of  conducting  the  ex- 
amination of  a  witness,  and  particularly  the  course  of  pro- 
ceeding in  the  cross-examination,  is  a  matter  resting,  much 
in  the  sound  discretion  of  the  presiding  judge,  "and  the 
limitation  of  inquiries  in  respect  to  matters  irrelevant  to 
the  point  in  issue  can  be  so  much  more  appropriately  ex- 
ercised by  him  that  it  seems  to  us  this  must  depend  very 
much  upon  his  discretion,  he  having  regard  to  the  appearr 
ance  of  the  witness,  and  his  apparent  disposition  to  disclose 
the  whole  truth. "  ®^ 


251,  54  N.  W.  504;  where  opinion  evi- 
dence as  to  value  of  property  has  been 
given  to  show  price  for  which  it  was 
purchased,  as  well  as  value  of  other 
articles  included  in  purchase:  Wells 
V.  Kelsey,  37  N.  Y.  143 ;  and  generally 
where  question  of  damages  is  in  issue 
and  opinion  evidence  has  been  offered : 
Central  Branch  Ey.  Co.  v.  Andrews, 
30  Kan.  590,  2  Pao.  677.  See  §  168 
et  seq.,  ante.  So  he  may  be  asked 
whether  he  is  testifying  by  guess  or 
from  what  he  knows:  State  v.  Eutten, 
13  Wash.  203,  43  Pac.  30.  Or  whether 
from  memory  or  memorandum:  State 
V.  Miller,  234  Mo.  588,  137  S.  W.  887. 
See,  also,  the  following  late  cases  il- 
lustrative of  the  latitude  allowed  on 
cross-examination:  Long-Lewis  Hard- 
ware Co.  V.  Ewing  (Ala.  App.),  62 
South.  341 ;  In  re  Purcell's  Estate,  164 
Cal.  300,  128  Pac.  932;  Pellows-Kim- 
brough  V.  Chicago  City  B.  Co.,  166  111. 
App.  71 ;  Carpenter  v.  Modern  Wood- 
men of  America  (Iowa),  142  N.  W. 
411;  State  v.  Hector  (Iowa),  138  N. 
W.  930;  Polley  v.  Kansas  City  Oil  Co., 
89  Kan.  272,  131  Pac.  577;  State  v. 
Latham,  131  La.  533,  59  South.  981; 
Baltimore  etc.  R.  Co.  v.  Eudy,  118 
Md.  42,  84  Atl.  241;  Walter  v.  Walter, 
172  Mich.  351,  137  N.  W.  677;  Moss 
T.  Goodhart  (Mont.),  131  Pac.  1071; 


Kanert  v.  State,  92  Neb.  14,  137  N. 
W.  975;  Eogers  v.  State,  8  Okl.  Cr. 
App.  226,  127  Pao.  365;  Kelly  v. 
Lewis  Inv.  Co.  (Or.),  133  Pac.  826; 
Silverton  v.  Brown,  63  Or.  418,  128 
Pac.  45 ;  O'Brien  v.  Pennsylvania  Coal 
Co.,  137  Pa.  44,  85  Atl.  130;  Davis  v. 
Fain  (Tex.  Civ.  App.),  152  S. '  W. 
218. 

91  Central  etc.  E.  Co.  v.  Edmond- 
son,  135  Ala.  336,  33  South.  480.  It 
is  also  held  not  error  to  refuse  a 
question  being  put  as  to  whether  the 
witness'  recollection,  by  reason  of  his 
condition,  was  the  same  upon  all  an- 
swers made  by  him  as  upon  a  certain 
answer  just  made:  Zwangizer  v.  New- 
man, 87  App.  Div.  64,  83  N.  Y.  Supp. 
1071.  See,  also,  Gregory  v.  State,  US 
Ala.  566,  42  South.  829. 

92  Commonwealth  v.  Shaw,  4  Cush. 
(Mass.)  593,  50  Am.  Dec.  813.  See, 
also.  Central  of  Ga.  Ey.  Co.  v.  Bagley, 
173  Ala.  611,  55  South.  894;  Taggart 
V.  Bosch,  5  Cal.  Unrep.  690,  48  Pac. 
1092;  Heath  v.  State,  93  Ga.  446,  21 
S.  E.  77;  Chicago  etc.  E.  Co.  v.  Steck- 
man,  224  111.  500,  79  N.  K  602; 
Dotterer  v.  State,  172  Ind.  357,  88 
N.  E.  689;  State  v.  Thomas,  151  Iowa, 
572,  132  N.  W.  51;  State  v.  Wren,  121 
La.  55,  46  South.  99;  Miller  v.  Smith, 
112  Mass.  470;  People  v.  Mulvaney, 
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§  827  (827,  828).  Witnesses  cannot  be  contradicted  as  to 
wholly  irrelevant  matter. — ^A  party  may  impeach  the  credit 
and  contradict  the  testimony  of  an  adverse  witness  by 
showing  that,  npon  some  matter  which  is  relevant  and 
material,  he  has  at  other  times  made  statements  which  are 
inconsistent  with  his  testimony.  But  a  party  cannot,  by 
drawing  out,  on  cross-examination,  statements  by  a  witness 
which  are  irrelevant  and  collateral,  gain  the  right  to  con- 
tradict such  testimony  by  showing  inconsistent  statements 
of  the  witness  at  other  times.®^  Although  witnesses  may 
often  be  questioned,  on  cross-examination,  as  to  matters 
collateral  to  the  issue,  for  the  purpose  of  testing  their  cred- 
ibility, it  is  a  well-settled  rule  that  witnesses  cannot  be  in- 
terrogated as  to  matters  wholly  irrelevant,  merely  for  the 
purpose  of  contradicting  them  by  other  evidence.  Hence, 
if  questions  of  this  character  are  answered,  the  answer  can- 
not he  contradicted  by  the  cross-examiner.  If  a  party  in- 
quires of  a  witness  as  to  immaterial  matters,  he  must  take 
the  answer,  and  cannot  raise  an  issue  thereon  by  intro- 
ducing evidence  to  contradict  it.^*    Any  other  rule  would 

171  Mich.  272,  137  N.  W.  155;  Neu-  v.  State,  42  Pla.  591,  28  South.  815; 

meyer  v.  Hooker,  131  App.  Div.  592,  Eldridge    v.    State,    27    Fla.    162,    9 

116  N.  T.  Supp.  204;  State  v.  Long-  South.   448;    Futch   v.   State,   90   Ga. 

streth,  19  N.  D.  268,  Ann.  Cas.  1912D,  472,  16  S.  E.  102;  Moore  v.^  People, 

1317,  121  N.  W.  1114;   Hathaway  v.  108  ni.  484;  Lake  Erie  &  W.  Ry.  Co. 

Goslant,    77    Vt.    199,    59    Atl.    835;  v.  Morain,  140  111.  117,  29  N.  E.  869; 

State  V.   Blaine,   64  Wash.   122,   116  Hinkle    v.    State,    157    Ind.    237,    61 

Pac.  660;   Henderson  v.  Coleman,  19  N.    E.    196;    Neal    v.    State     (Ind.), 

Wyo.   183,  116  Pae.  439,   1136.  98    N.    E.    872;    State    v.    Falconer, 

93  Farnum    v.    Farnum,    13    Gray  70   Iowa,  416,  30  N.  W.   655;    State 

(Mass.),   508;   Jordan  v.   McKinney,  v.     Eay,     54     Kan.     160,     37     Pac. 

144  Mass.  438,  11  N.  E.  702;  Kaler  996;    Peltner    v..    Commonwealth,    23 

V.  Builders'  Ins.  Co.,  120  Mass.  333.  Ky.  Law  Rep.   1110,   64  S.  W.   959; 

^i  Louisville  &  N.  B.  Co.  v.  Quinn,  Crittenden  y.  Commonwealth.  82  Ky. 

146  Ala.  330,  39  South.  756;  Barkly  164;    Provencher   v.   Moore,   105   Me. 

V.  Copeland,  86  Gal.  483,  25  Pac.  1,  87,     72     Atl.     880;     Baltimore     City 

405;    Faulkner   v.   Eondoni,   104   Cal.  Pass.  Ry.  Co.  v.  Tanner,  90  Md.  315, 

140,  37  Pac.  140;  Shailer  v.  Bullock,  45  Atl.  188;  Commonwealth  v.  Jones, 

78  Conn.  65,  112  Am.  St.  Rep.  87,  61  155  Mass.  170,  29  N.  E.  467;  Earaes 

Atl.  65 ;  Atlantic  etc.  R.  Co.  V.  Crosby,  v.  Whittaker,  123  Mass.  342;   Harris 

53  Pla.  400,  43  South.  318;   Stewart  v.    Wilson,    7    Wend.     (N.    Y.)     57 j 
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lead  to  the  trial  of  innumerable  issues,  the  distraction  of 
the  attention  of  the  jury  from  the  main  question  on  trial, 
and  would  subject  witnesses  to  the  injustice  of  being  com- 
pelled to  be  prepared  on  all  occasions  to  support  this  testi- 


Holbrook  v.  Bow,  12  Gray  (78  Mass.), 
357 ;  Lawrence  v.  Barker,  5  Wend.  (N. 
Y.)  301;  People  v.  Williams,  159 
Mich.  518,  124  N.  W.  555;  Miss. 
Cent.  R.  Go.  v.  Dacus,  97  Miss.  768, 
53  South.  398 ;  People  v.  Hillhouse,  80 
Mich.  580,  45  N.  W.  484;  State  y. 
Taylor,  134  Mo.  109,  35  S.  W.  92; 
Bullard  v.  Smith,  28  Mont.  387,  72 
Pae.  761;  Niekolizack  v.  State,  75 
Neb.  27,  105  N.  W.  895 ;  George  Burke 
Go.  V.  Fowler  (Neb.),  93  N.  W.  760; 
Carter  v.  State,  36  Neb.  481,  54  N.  W. 
853;  Willard  v.  Sullivan,  69  N.  H. 
491,  45  Atl.  400;  People  v.  Leonardo, 
199  N.  Y.  432,  92  N.  B.  1060;  Cole- 
man V.  Southern  R.  Co.,  138  N.  C. 
351,  50  S.  E.  690;  State  v.  Roberts, 
81  N.  C.  605;  State  v.  Morris,  109  N. 
G.  820,  13  S.  E.  877;  State  v.  Pan- 
coast,  5  N.  D.  516,  35  L.  R.  A.  518, 
67  N.  W.  1052;  Clinton  v.  State,  33 
Ohio  St.  27;  Williams  v.  Culver,  39 
Or.  337,  64  Pac.  763;  Hester  v.  Com- 
monwealth, 85  Pa.  139;  Lancaster  v. 
Alden,  26  R.  1.  170,  58  Atl.  638 ;  Rice 
V.  State,  51  Tex.  Cr.  255,  103  S.  W. 
1156;  Norfolk  R.  Co.  v.  Carr,  106  Va. 
508,  56  S.  E.  276;  Robertson  v.  Com- 
monwealth (Va.),  22  S.  B.  359;  State 
V.  Payne,  6  Wash.  583,  34  Pao.  317; 
Freeman  v.  Dells  Paper  etc.  Co.,  150 
Wis.  93,  135  N.  W.  540;  Union  Pae. 
Ry.  Co.  V.  Reese,  56  Fed.  288,  5  C.  C. 
A.  510.  Where  the  issue  was  whether 
the  defendant  had  made  a  certain 
usurious  contract  with  the  witness,  it 
was  held  that  the  witness  could  not  be 
cross-examined  as  to  other  contracts 
made  by  him,  with  a  view  to  con- 
tradict him:  Spenceley  v.  De  Willott, 
7  East,  110,  103  Eng.  Reprint,  42,  2 


Lefw.  C.  C.  55.  Where  the  accused,  on 
trial  for  indecent  assault,  was  cross- 
examined  as  to  indecent  conduct  with 
other  persons,  which  he  denied,  it  was 
held  error  to  allow  evidence  con- 
tradicting his  testimony  on  that  sub- 
ject: Tolman  v.  Johnstone,  2  Fost.  & 
F.  66.  Such  rebutting  testimony  was 
held  improper  in  an  action  for  murder, 
when  defendant's  counsel  asked  a 
witness  if  he  and  the  deceased  were 
not  members  of  the  same  order:  Sur- 
rell  v.  State,  29  Tex.  App.  321,  15  S. 
W.  816.  Where  a  witness  admitted 
that  he  had  been  a  convict  in  state's 
prison,  but  alleged  that  he  had  since 
led  a  reputable  life,  it  was  held  no 
error  to  reject  evidence  to  show  that 
he  had-  been  oonneoted  .  with  a 
gambling-house  since  his  pretended 
reformation :  Conley  v.  Meeker,  85  N. 
Y.  618.  In  an  action  for  bastardy,  in 
which  the  prosecutrix  denied  on  cross- 
examination  that  she  had  ever  had 
sexual  intercourse  with  another,  it  was 
held  that  since  the  question  was  ir- 
relevant, her  answer  was  conclusive: 
State  V.  Patterson,  74  N.  G.  157.  So 
courts  have  frequently  declared  that 
witnesses  cannot  be  discredited  or  im- 
peached by  proof  of  specific  acts  of 
delinquency  or  immorality:  Lowery  v. 
State,  98  Ala.  45,  13  South.  498 ;  Peo- 
ple V.  Mills,  94  Mich.  630,  54  N.  W. 
488 ;  People  v.  Sherman,  3  Gal.  Unrep. 
851,  32  Pac.  879;  Griffith  v.  State, 
140  Ind.  163,  39  N.  E.  440;  Com- 
monwealth V.  Smith,  162  Mass.  508, 
39  N.  E.  Ill;  State  v.  Gesell,  124  Mo. 
531,  27  S.  W.  1101;  Clements  v.  Mc- 
Ginn, 4  Gal.  Unrep.  163,  33  Pae.  920 ; 
People   V.   O'Brien,   96    Gal.    171,   31 
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mony  by  that  of  other  witnesses  upon  subjects  having  no 
connection  with  the  issue.  The  test  for  determining 
whether  the  matter  is  relevant  has  often  been  laid  down: 
Would  the  cross-examining  party  be  entitled  to  prove  it  as 
part  of  his  case  tending  to  establish  his  complaint  or  an- 


Pae.  45.  See  I  840,  ■post.  In  an  ac- 
tion against  a  street-ear  company  for 
personal  injury,  where  the  conductor 
had  not  testified  as  to  the  conduct  of 
the  driver,  and_  where  he  denied,  in 
answer  to  questions  on  cross-examina- 
tion, that  he  had  made,  statements  to 
the  effect  that,  if  the  driver  had 
looked  out,  the  accident  would  not 
have  happened,  it  was  held  error  to 
receive  testimony  contradicting  him 
and  showing  that  he  had  made  such 
statements:  Furst  v.  Second  Ave.  Ey. 
Co.,  72  N.  y.  542.  See,  also,  Olson 
V.  Swensen,  53  Minn.  516,  55  N.  W. 
596.  Where  the  witness  has  testified 
to  the  good  reputation  of  a  certain 
person  and  denied,  upon  cross-exam- 
ination, that  he  had  ever  heard  of 
certain  difficulties  in  which  such  person 
had  been  involved,  the  testimony  of 
the  witness  on  that  subject  cannot  be 
contradicted:  Hussey  v.  State,  87  Ala. 
121,  6  South.  420.  So  where  an  im- 
peaching witness,  on  cross-examina- 
tion, states  the  names  of  the  persons 
from  whom  he  has  heard  reports  as  to 
the  reputation  of  the  person  to  be  im- 
peached, such  statement,  being  on  a 
collateral  issue,  is  conclusive:  Bobbins 
V.  Spencer,  121  Ind.  594,  22  N.  E.  660. 
The  same  rule  applies  where  a  party 
is  asked  as  to  an  alleged  champertous 
agreement  with  his  attorney,  there 
being  no  such  defense  alleged :  Lueck 
V.  Heisler,  87  Wis.  644,  58  N.  W.  1101, 
where  it  is  held  that  the  exclusion  of 
such  question  is  in  the  discretion  of  the 
judge.  Where  the  issue  was  whether  a 
servant  suing  for  damages  for  injuries 
was  informed  of  a  mule's   malicious 


disposition,  testimony  given  on  cross- 
examination  as  to  what  others  had 
been  told  in  that  regard  cannot  be 
contradicted:  Bessemer  Land  &  Imp. 
Co.  V.  Du  Bose,  125  Ala.  442,  28 
South.  380.  Where  the  issue  was'  as 
to  a  defective  sidewalk,  the  statement 
of  a  witness  that  there  was  no  lumber- 
yard in  the  town  at  the  time  the  side- 
walk was  built  covild  not  be  contra- 
dicted: City  of  East  Dubuque  v. 
Burhyte,  173  111.  553,  50  N.  E.  1077. 
In  an  action  for  rape  the  testimony 
of  the  prosecuting  witness  that  she 
had  not  made  an  engagement  to  go 
buggy  riding  with  anotljer  than  de- 
fendant on  the  evening  in  question, 
being  immaterial,  could  not  be  con- 
tradicted: Barton  v.  State,  154  Ind. 
670,  57  N.  E.  515.  So  in  a  murder 
case,  the  testimony  of  a  state  witness 
that  he  had  not  taken  a  drink  of 
whisky  for  two  months  before  the  kill- 
ing, being  immaterial,  could  not  be 
contradicted :  State  v.  Wiggins,  50  La. 
Ann.  330,  23  South.  334.  The  testi- 
mony of  one  on  trial  for  mailing  lewd 
letters  cannot  be  contradicted  if  com- 
pelled to  testify  as  to  improper  acts 
with  the  addressee  occurring  six 
months  after  the  alleged  mailing: 
Safter  v.  United  States,  87  Fed.  329, 
31  C.  C.  A.  1.  Where  the  defendant 
in  an  action  for  attempting  to  rape 
was  cross-examined  as  to  meetings 
with  other  women  at  other  times  at 
the  same  place  in  question,  his  testi- 
mony in  this  respect  could  not  be  con- 
tradicted: State  V.  Sprague,  64  N.  J. 
L.  419,  45  Atl.  788.  Where  the  de- 
fendant was  on  trial  for  rape  of  a 
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swer  ?  ^^  In  some  cases  it  happens  that  the  question  is  mate- 
rial and  relevant,  but  the  answer  is  immaterial,  as  it  tends 
to  prove  no  fact  having  any  bearing  on  the  issue.  For  ex- 
ample, the  negative  statement  of  a  witness,  though  made  to 
a  proper  question,  may  have  no  probative  force.  In  such 
case,  it  cannot  be  contradicted  by  showing  his  -statement  to 


daughter,  and  hia  wife  testified  as  to 
statements  that  another  daughter  had 
told  her  of  an  attempt  by  defendant 
to  rape  her,  her  testimony  in  this  re- 
gard could  not  be  eontrariieted :  State 
T.  Carpenter,  32  Wash.  254,  73  Pao. 
357.  Or  where  the  witness  is  asked 
how  long  he  has  known  a  certain 
individual,  that  not  being  a  material 
question:  People  v.  Tiley,  84  Cal. 
651,  24  Pac.  290;  or  where  the  wit- 
ness is  asked  whether  he  had  not  been 
drinking  with  the  adverse  witnesses 
at  particular  places:  Simons  v.  Busby, 
119  Ind.  13,  21  N.  B.  451.  On  the 
same  principle,  afSdavits  for  contin- 
uance, containing  nothing  material  to 
the  issue,  are  not  admissible  for  this 
purpose;  .Cotton  v.  State,  87  Ala.  75, 
6  South.  396;  Loftus  v.  Maxey,  73 
Tex.  242,  11  S.  W.  272.  Where  a  wit- 
ness was  asked  on  cross-examination 
if  he  had  not,  on  a  former  occasion, 
committed  larceny,  and  denied  it,  his 
denial  had  to  be  accepted  without  con- 
tradiction: Pullen  V.  Pullen,  43  N.  J. 
Eq.  136,  6  Atl.  887.  On  the  trial  of 
a  criminal  case,  where  a  witness  for 
the  defendant,  after  he  had  been  ex- 
amined and  cross-examined,  is  recalled 
by  the,  prosecution  for  further  cross- 
examination,  in  order  to  lay  a  founda- 
tion for  his  impeachment,  the  answers 
of  the  witness  given  on  his  further 
cross-examination  concerning  matters 
collateral  to  the  issues  are  binding  on 
the  prosecution,  and  as  to  them  he 
cannot  be  contradicted:  People  v. 
Webb,  70  Cal.  120,  11  Pac.  509.     On 


the  trial  of  an  indictment  for  break- 
ing and  entering  and  burning  the 
convent  of  the  TJrsuline  Community  at 
Charlestown,  the  Lady  Superior  of  the 
convent,  a  witness  on  the  part  of  the 
government,  testified  on  cross-exam- 
ination (no  objection  being  made  to 
the  question  put  to  her)  that  the  nuns 
were  not  accustomed  to  prostrate 
themselves,  to  her  or  to  the  bishop. 
The  counsel  for  the  prisoner  after- 
ward put  the  same  question,  to  a  vrit- 
ness  called  by  him,  in  order  to  con- 
tradict the  Superior,  but  it  was  ob- 
jected to.  The  court  observed  that 
the  statement  by  the  Superior  was 
made  on  cross-examination  as  to  a 
collateral  point,  not  relevant  to  the 
issue,  and  therefore,  according  to  a 
clear  rule  of  law,  the  evidence  of- 
fered to  contradict  it  was  inadmis- 
sible: Commonwealth  v.  Buzzell,  16 
Pick.  (Mass.)  163.  A  party  who,  on 
cross-examination,  inquires  if  the  wit- 
ness has  not  engaged  in  an  unlawful 
occupation,  on  being  answered  in  'the 
negative,  is  precluded  from  showing 
by  other  witnesses  that  the  witness 
so  testifying  testified  falsely,  when 
the  purpose  of  the  questions  relating 
to  his  occupation  was  to  impeach  or 
discredit  him  as  a  witness:  Sehnase  v. 
Goetz,  18  N.  D.  594,  120  N.  W.  553. 

95  Hildeburn  v.  Curran,  65  Pa.  59; 
Hamburger  v.  Binkel,  164  Mo.  398,  64 
S.  W.  104;  Staser  v.  Hogan,  120  Ind. 
220,  21  N.  E.  911,  22  N.  E.  990; 
Combs  V.  Winchester,  39  N.  H.  13,  75 
Am.  Dec.  203. 
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the  contrary  made  out  of  court,  either  to  impeach  his  cred- 
ibility or  to  prove  the  fact  denied.  Thus,  in  an  action  for 
personal  injuries  through  a  defective  sidewalk,  the  plain- 
tiff 's  husband,  who,  on  direct  examination,  had  identitied  a 
pair  of  shoes  produced  as  the  shoes  worn  at  the  time  of  the 
accident,  denied  on  cross-examination  that  he  had,  spoken 
to  his  wife  about  the  heels  of  her  shoes ;  and  denied  that  he 
told  anyone  that  he  had  done  so.  Thereupon  defendant 
called  a  witness,  who  was  allowed,  against  plaintiff's  ob- 
jection, to  testify  that  just  after  the  accident  he  heard  the 
husband  say  "that  he  told  his  wife  about  wearing  such 
high-heeled  boots."  The  court  said:  "Immaterial  testi- 
mony and  testimony  collateral  to  the  issue  should  not  be 
confounded;  for  the  former  is  not  always  collateral.  In 
the  case  at  bar,  the  questions  bringing  out  the  answers 
sought  to  be  contradicted  are  relevant,  and  not  concerning 
collateral  matters ;  but  the  answers  to  them  are  immaterial, 
inasmuch  as  they  tend  to  prove  no  fact  having  the  slight- 
est bearing  upon  the  issue  on  trial,  viz.,  the  plaintiff's  neg- 
ligence in  wearing  high-heeled  shoes.  It  was  of  no  more 
consequence  to  prove  that  the  witness  had  not  spoken  to 
his  wife,  the  plaintiff,  about  wearing  them  than  it  would 
have  been  to  have  proved  that  each  of  her  hundred  neigh- 
bors had  not  done  so.  The  test  is,  does  the  evidence  sought 
to  be  contradicted  tend  to  prove  or  disprove  any  issue  on 
trial?  Could  the  plaintiff,  in  this  case,  have  proved  her 
own  care  and  prudence  in  wearing  high-heeled  shoes  by 
showipg  that  her  husband  had  never  told  her  that  they 
were  unsafe?  If  not,  then  the  testimony  of  her  husband 
denying  that  he  had  so  told  her,  by  whomsoever  drawn  out, 
was  immaterial  and  worthless  in  the  case,  and  therefore 
not  to  be  contradicted  by  showing  that  the  husband  had 
stated  the  contrary  out  of  court. "»«     If  the  court  allows 

98  Woodroffe  v.  Jones,  83  Me.  21,  him  as  a  wjtness,  and,  when  he  refuses 

21  Atl.  177.     Were  it  not  so,  "a  party  to  confirm  his  assertions  under  oath, 

has  only  to  procure  someone  to  assert  call  those  who  heard  him  make  them 

the  facts  essential  to  his  case,  out  of  to  impeach  his  denial  or  want  of  recol- 

court,  in  the  presence  of  others,  call  lection,— q.  e.  d.  the  witness  is  fairly 
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counsel,  on  cross-examination,  to  draw  out  irrelevant  state- 
ments in  violation  of  the  rule,  and  then  to  contradict  them 
by  other  witnesses,  it  is  reversible  error.^''  There  is  a  con- 
flict as  to  whether  collateral  and  immaterial  testimony  given 
hy  a  witness  on  direct  examination  can  be  contradicted  for 
the  purpose  of  impeaching  Ms  credibility.  The  prepon- 
derance of  authority  is  that  he  cannot.  "It  seems  to  us," 
said  the  court  (including  Shaw,  C.  J.),  in  a  Massachusetts 
case,  "that  if  an  immaterial  fact  is  stated  by  a  witness  of 
his  own  accord,  or  as  introductory  merely  to  material  testi- 
mony, or  if  the  party  who  calls  a  witness  is  permitted,  with- 
out objection,  to  question  him  as  to  immaterial  facts,  the 
irrelevant  testimony  must  be  regarded  in  the  same  manner 
as  if  it  had  come  out  on  cross-examination,  and  the  other 
party  cannot  call  witnesses  to  contradict  it."^* 


proved,  by  reputable  witnesses,  to 
have  lied  when  he  told  the  truth  in 
court,  and  the  ready  inference  is  that 
he  told  the  truth  out  of  court,  when, 
in  fact,  he  lied"-  State  v.  Eeed,  60 
Me.  550;  Combs  v.  Winchester,  39  N. 
H.  13,  75  Am.  Dee.  203;  Smith  v. 
Eoyalton,  53  Vt.  604;  Beardsley  v. 
Wildman,  41  Conn.  515;  Eames  v. 
Whitlaker,  123  Mass.  342 ;  Shurtleflf  v. 
Parker,  130  Mass.  293,  39  Am.  Eep. 
454. 

97  People  V.  Hillhouse,  80  Mich. 
580,  45  N.  W.  484;  Drisooll  v.  People, 
47  Mich.  413,  11  N.  W.  221;  Morris 
V.  Atlantic  By.  Co.,  116  N.  Y.  552,  22 
N.  E.  1097 ;  State  v.  Haynes,  7  N.  D. 
70,  72  N.  W.  823;  Becker  v.  Cain,  8 
N.  D.  617,  80  N.  W.  805;  Schnase  v. 
Goetz,  18  N.  D.  594,  120  N.  W.  553; 
State  V.  Carpenter,  32  Wash.  254,  73 
Pac.  357. 

98  Commonwealth  v.  Buzzell,  16 
Pick.  (Mass.)  163.  See,  also,  Blakey 
T.  Blakey,  33  Ala.  611,  overruling 
Dozier  v.  Joyce,  8  Port.  (Ala.)  303; 
Commonwealth  v.  Fitzgerald,  2  Allen 


(Mass.),  297;  Ehrmau  v.  Whelan 
(Miss.),  40  South.  430;  Lambert  v. 
Hamlin,  73  N.  H.  138,  6  Ann.  Cas. 
713,  59  Atl.  .941;  State  v.  Hendrick, 
70  N.  J.  L.  41,  56  Atl.  247;  Mer- 
chants' li.  Assn.  V.  Yoakum,  98  Fed. 
251,  39  C.  C.  A.  56 ;  Continental  Nat. 
Bank  v.  Nashville  First  Nat.  Bank, 
108  Tenn.  374,  68  S.  W.  497.  Au- 
thorities limiting  the  rule  to  testimony 
elicited  on  cross-examination  only  will 
be  found  in  People  v.  Eoemer,  114 
Cal.  52,  45  Pac.  1003 ;  Grimes  v.  Hill, 
15  Colo.  359,  25  Pac.  698;  State  v. 
Sargent,  32  Me.  429;  Batdorff  v. 
Farmers'  Nat.  Bank,  61  Pa.  179; 
Forde  v.  Commonwealth,  16  Gratt. 
(Va.)  547;' State  v.  Goodwin,  32  W. 
Va.  177,  9  S.  B'.  85.  See  Van  Tassell 
V.  New  York  etc.  B.  Co.,  1  Misc.  Bep. 
(N.  Y.)  299,  20  N.  Y.  Supp.  708,  2 
Misc.  Eep.  592,  21  N.  Y.  Supp.  1131; 
MeArthur  v.  State,  59  Ark.  431,  27 
S.  W.  628.  We  are  indebted  to  the 
note  to  Lambert  v.  Hamlin,  6  Ann. 
Cas.  715,  for  the  above  classification 
of  the  decisions. 
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§  828  (829,  830) .  Partiality  of  witness  relevant — On  that 
subject  cross-examiner  not  concluded  by  answer — Bias — 
Hostility — Interest — State  of  feeling,  etc. — Although  there 
has  been  more  or  less  conflict  of  opinion  upon  the  subject, 
the  rule  is  now  well  settled  that  questions,  on  cross-exam 
ination,  which  tend  to  impeach  the  impartiality  of  the  wit- 
ness are  not  irrelevant  to  the  issue  in  the  sense  that  the 
cross-examiner  is  concluded  by  the  answer.^®     It  is  ele- 


99  Kelly  V.  State,  2  Ala.  App.  103, 
57  South.  78;  Phillips  v.  State,  161 
Ala.  60,  _49  South.  794;  Gosrlin  v. 
Williams,  151  Ala.  592,  44  South.  611; 
Ringer  v.  State,  74  Ark.  262,  85  S.  W. 
410;  Hollinsworth  v.  State,  53  Ark. 
387,  14  S.  W.  41;  Grumpton  v.  State, 
52  Ark.  273,  12  S.  W.  563 ;  People  v. 
Wong  Chuey,  117  Cal.  624,  49  Pac. 
833;  Lewis  v.  Steiger,  68  Cal.  200,  8 
Pao.  884;  People  v.  Lee  Ah  Chuek,  66 
Cal.  662,  6  Pao.  859;  McGinnis  v. 
Grant,  42  Conn.  77;  Atwood  v. 
Welton,  7  Cjnn.  66;  Hampton  v. 
State,  50  Pla.  55,  39  South.  421; 
Driggers  v..  State,  38  Fla.  7,  20  South. 
758;  Purdee  v.  State,  118  Ga.  798,  45 
S.  E.  606;  Phenix  v.  Castner,  108  111. 
■207;  Chicago  E.  Co.  v.  Schaefer,  121 
111.  App.  334,  347;  Whitney  v.  State, 
154  Ind.  573,  57  N.  E.  398;  Dance 
V.  MeBride,  43  Iowa,  624;  Powell  v. 
Martin,  10  Iowa,  568;  State  v.  Col- 
lins, 33  Kan.  77,  5  Pac.  368;  Powers 
V.  Commonwealth,  22  Ky.  Law  Rep. 
1807,  61  S.  W.  735;  State  v.  MoPar- 
lain,  41  La.  Ann.  686,  6  South.  728; 
Davis  V.  Roby,  64  Me.  427;  Wallace 
V.  Taunton  St.  R.  Co.,  119  Mass.  91; 
Collins  V.  Stephenson,  8  Gray  (Mass.), 
438;  Day  v.  Stickuey,  14  Allen 
(Mass.),  255;  Mears  v.  Cornwall,  73 
Mich.  78,  40  N.  W.  931;  Geary  v.  Peo- 
ple, 22  Mieh.  220;  State  v.  Lindquist, 
110  Minn.  12,  124  N.  W.  215;  Illinois 
Cent.  Ry.  Co.  v.  Ilaynes,  64  Miss. 
604,   ]    South.   765;    Dayton   Folding 


Box  Co.  V.  Danciger,  161  Mo.  App. 
640,  143  S.  W.  855 ;  Gordon  v.  Kansas 
etc.  R.  Co.,  222  Mo.  516,  121  S.  W. 
80;  Plummer  v.  Ossipee,  59  N.  H. 
55;  Folsom  v.  Brown,  25  N.  H.  114; 
People  V.  Brooks,  131  N.  Y.  321,  30 
N.  E.  189;  Schultz  v.  Third  Ave.  By. 
Co.,  89  N.  Y.  242;  Miles  v.  Sackett,  30 
Hun  (N.  Y.),  68;  Newton  v.  Harris, 
6  N.  Y.  345 ;  Starks  v.  People,  5  Denio 
(N.  Y.),  106;  Cathey  v.  Shoemaker, 
119  N.  C.  424,  26  S.  E.  44;  Batdorflf 
V.  Farmers'  Nat.  Bank,  61  Pa.  179; 
Hayes  v.  Smith,  62  Ohio  St.  161,  56 
N.  E.  879;  Creeping  Bear  v.  State, 
113  Tenn.  322,  87  S.  W.  653 ;  O'Neal 
■V.  State  (Tex.  Cr.),  146  S.  W.  938; 
Shoemaker  v.  State,  58  Tex.  Cr.  518, 
126  S.  W.  887;  Owens  v.  State  (Tex. 
Cr.),  96  S.  W.  31;  Sexton  v.  State,  48 
Tex.  Cr.  497,  88  S.  W.  348 ;  Missouri 
etc.  R.  Co.  V.  Burk  (Tex.  Civ.),  146 
S.  W.  600;  Rosborough  v.  State,  21 
Tex.  App.  672,  1  S.  W.  459 ;  McFarliu 
V.  State,  41  Tex.  23;  Hutchinson  v. 
Wheeler,  35  Vt.  330 ;  Perry  v.  City  of 
Centralia,  58  Wash.  670,  97  Pac.  802 ; 
Schuster  v.  State,  80  Wis.  107,  49  N. 
W.  30;  Harris  v.  Tippett,  2  Camp. 
637,  11  Rev.  Rep.  767;  Steph.  Ev., 
art.  130.  See  §  829,  post.  It  has 
been  held  admissible,  in  an  action  on 
a  promissory  note,  the  execution  of 
which  was  disputed,  to  ask  the  sub- 
scribing witness  whether  she  was  the 
plaintifs  kept  mistress:  Thomas  v. 
David,  7  Car.  &  P.  350.     On  eross-ex- 
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mentary  law,  supported  by  all  authority,  that  the  state  of 
mind  of  a  witness  as  to  his  bias  or  prejudice,  his  interests 
involved,  his  hostility  or  friendship  toward  the  parties,  are 
always  proper  matters  for  investigation,  in  order  that 
truth  may  prevail  and  falsehood  find  its  proper  level.  If 
the  inner  workings  of  a  witness '  mind  are  actuating  his  tes- 
timony, and  the  workings  of  that  mind  are  brought  forth  to 
the  light  and  held  up  in  full  view  before  the  jury,  results 
will  be  obtained  much  more  in  accord  with  truth  and  justice 
than  though  the  witness'  testimony  is  weighed  and  meas- 


amination,  a  witness  may  be  asked 
whether  he  has  not  tampered  with  the 
witnesses  or  been  active  in  procuring 
testimony  in  the  case:  Hamilton  v. 
People,  29  Mich.  173 ;  Queen's  Case,  2 
Brod.  &  B.  311,  129  Eng.  Eeprint, 
976;  Bates  v.  Halladay,  31  Mo.  App. 
162.  But  the  mere  offer  of  a  bribe, 
that  was  not  accepted  by  the  witness, 
cannot  be  proved  to  discredit  him ; 
Cheatham  v.  State,  67  Miss.  335,  19 
Am.  St.  Eep.  310,  7  South,  204.  So 
the  witness  may  be  asked  whether  he 
has  not  ofered  to  leave  the  jurisdic- 
tion of  the  court,  and  not  appear  as 
a  witness  against  one  of  the  parties, 
in  case  he  should  receive  a  sum  of 
money  as  a  consideration;  State  v. 
Downs,  91  Mo.  19,  3  S.^  W.  219; 
whether  he  has  not  said  that  he  Icnew 
nothing  about  the  case:  Thompson  v. 
tsh,  99  Mp.  160,  17  Am.  St.  Eep.  552, 
12  S.  W.  510;  whether  he  is  not 
anxious  that  the  defendant  should  be 
convicted :  State  v.  Adams,  14  La. 
Ann.  620 ;  whether  he  has  not  made  a 
wager  that  one  of  the  parties  would 
BDCceed  in  the  suit :  Kellogg  v.  Nelson, 
5  Wis.  125;  People  v.  Parker,  137  N. 
Y.  525,  32  N.  E.  1013 ;  whether  he  has 
employed  counsel  for  the  adverse 
party:  People  v.  BlackweU,  27  Cal. 
65;  or  attempted  to  suborn  the  wit- 
nesses of  the  adverse  party  or  other- 


wise atterripted  to  influence  them 
either  to  give  or  to  withhold  testi- 
mony: Schultz  V.  Third  Ave.  Ey.  Co., 
89  N.  Y.  242;  Jenkins  v.  State,  34 
Tex.  Cr.  201,  29  S.  W.  1078;  State  v. 
Downs,  91  Mo.  19,  3  S.  W.  219;  State 
v.  Hack,  118  Mo.  92,  23  S.  W.  1089; 
Queen's  Case,  2  Brod.  &  B.  312,  129 
E'ng.  Eeprint,  976;  Oberf  elder  v. 
Kavanaugh,  21  Neb.  483,  32  N.  W. 
295 ;  Fitzpatrick  v.  Eiley,  163  Pa.  65, 
29  Atl.  783;  Schuster  v.  State,  80 
Wis.  107,  49  N.  W.  30  (but  see  Mc- 
Coy V.  State,  27  Tex.  App.  415,  11  S. 
W.  454)  ;  or  to  prevent  the  adverse 
party  from  obtaining  a  surety:  Den- 
ton V.  Smith,  61  Mich.  431,  28  N.  W. 
160.  In  order  to  show  the  state  of 
mind  of  a  witness,  it  was  held  per- 
missible to  ask  if  her  husband,  who 
had  been  proven  to  be  a  desperate 
man,  had  not  threatened  her  with 
bodily  harm  if  she  should  not  swear 
as  he  directed:  Graham  v.  McEey- 
nolds,  88  Tenn.  240,  12  S.  W.  547. 
So  it  may  be  shown  that  the  defend- 
ant owes  the  witness  maney,  which  he 
would  be  less  likely  to  collect  if  the 
plaintiff  should  obtain  a  judgment: 
Meltzer  v. 'Doll,  91  N.  Y.  365;  or  ex- 
pressed hatred  of  Africans,  the  de- 
fendant being  a  negro:  Magness  v. 
State,  67  Ark.  594,  50  8.  W.  554,  59 
S.   W.   529;    or   was   partner   of   de- 
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ured  by  his  words  alone.^""  "It  is  always  competent  to 
show  that  a  witness  is  hostile  to  the  party  against  whom  he 
is  called ;  that  he  has  threatened  revenge,  or  that  a  quarrel 
exists  between  them.  A  jury  would  scrutinize  more  closely 
and  doubtingly  the  evidence  of  a  hostile  than  that  of  an  in- 
different or  friendly  witness.  Hence,  it  is  always  compe- 
tent to  show  the  relations  which  exist  between  the  witness 
and  the  party  against,  as  well  as  the  one  for  whom  he  is 
called."^  If  the  witness  denies  his  hostility  or  bias,  this 
may  be  proved  by  other  witnesses.^  The  cross-examina- 
tion would  be  of  little  value  if  the  witness  could  not  be 
freely  interrogated  as  to  his  motives,  bias  and  interest,  or 
as  to  his  conduct  as  connected  with  the  parties,  or  the  cause 
of  action;  and  there  would  be  little  safety  in  judicial  pro- 
ceedings if  an  unscrupulous  witness  could  conclude  the  ad- 
verse party  by  his  statements  denying  his  prejudice  or 


eeaaed:  Daniel  v.  State,  103  Ga.  202, 
29  S.  B.  767.  In  some  exceptional 
cases  questions  have  been  allowed  as 
to  other  false  or  corrupt  charges  or 
claims  hrcmght  by  the  witnesses: 
People  V.  Evans,  72  Mich.  367,  40  N. 
W.  473 ;  State  v.  Lewis,  133  N.  C.  653, 
45  S.  E.  521;  McSparran  v.  Southern 
etc.  Ins.  Co.  (Fairfield  P.  Co.  v. 
Southern  etc.  Ins.  Co.),  193  Pa.  184, 
44  Atl.  317;  Hart  v.  Atlas  K.  Co.,  77 
Fed.  399,  23  C.  C.  A.  198;  excluded: 
Commonwealth  v.  Kegan,  105  Mass. 
593;  Cecil  v.  Henderson,  119  N.  C. 
422,  25  S.  E.  1018;  Miller  v.  Curtis, 
158  Mass.  127,  35  Am.  St.  Eep.  469, 
32  N.  E.   1039. 

100  People  V.  Thompson,  92  Cal.  506, 
28  Pac.  589. 

1  Beardsley,  C.  J.,  in  Starks  v. 
People,  5  Deuio  (N.  Y.),  106.  See, 
also,  Jackson  v.  State,  156  Ala.  93, 
47  South.  77;  Birmingham  etc.  P. 
Co.  V.  Eutledge,  142  Ala.  195,  39 
South.  338;  Gainey  v.  State,  141  Ala. 
72,  37  South.  355;  People  v.  Cowan,  1 
Cal.  App.   411,  82  Pac.   339;   Rowell 


V.  Crothers,  75  Conn.  124,  52  Atl. 
818;  Stewart  v.  State,  58  Fla.  97,  50 
South.  642;  Blair  v.  Blair,  125  HI. 
App.  341 ;  State  v.  Willingham,  33 
La.  Ann.  537;  Brewer  v.  Crosby,  11 
Gray  (Mass.),  29;  Mackmasters  v. 
State,  81  Miss.  374,  33  South.  2; 
State  V.  Hanlon,  38  Mont.  557,  100 
Pac.  1035;  Drew  v.  Wood,  26  N.  H. 
363;  Newton  v.  Harris,  6  N.  Y.  345; 
State  V.  Oscar,  52  N.  C.  305 ;  State  v. 
Malmberg,  14  N.  D.  523,  105  N.  W. 
61t5;  State  v.  Lem  Woon,  57  Or.  482, 
107  Pac.  974,  112  Pac.  427;  Hold- 
ridge  V.  Lee,  3  S.  D.  134,  52  N.  W. 
265;  In  re  Esterbrook'a  Estate,  83 
Vf.  229,  75  Atl.  1.  But  it  must  be 
shown  that  the  witness  actually  has 
such  bias  or  hostile  feeling,  not  merely 
that  he  has  cause  for  such  a  feeling: 
Wischstadt  v.  Wisehstadt,  47  Minn. 
358,  50  N.  W.  225.  See,  also,  the 
Canadian  cases:  Stanley  Piano  Co.  v. 
Thomson,  32  0.  R.  341;  Almon  v. 
Law,  26  N.  S.  E.  340;  Davidson  v. 
Arsineau,  5  All.  289. 
2  See  eases  cited  in  note  23  below. 
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interest  in  the  controversy.^  And  generally  the  moving 
circumstances  which  might  impel  the  witness  to  swear 
falsely  may  form  the  subject  of  inquiry.*  In  like  man- 
ner, it  is  competent  to  contradict  the  witness  by  call- 
ing other  witnesses  to  show  that,  at  the  time  of  the 
event   testified   to,   he   was   intoxicated^   or  that  he  was 


3  State  V.  McKinstry,  100  Iowa,  82, 
60  N.  W.  267;  State  v.  Mulhall,  199 
Mo.  202,  8  Ann.  Gas.  781,  7  L.  E.  A., 
N.  S.,  630,  97  S.  W.  583;  EieTiardson 
V.  State,  90  Md.  109,  44  Atl.  999; 
Scott  V.  United  States,  172  U.  S. 
343,  43  L.  Ed.  471,  19  Sup.  Gt.  Eep. 
209.  The  witness  may  be  asked 
whether  he  has  not  had  a  -controversy 
with  the  party  against  whom  he  is 
called,  and  whether  he  has  not  made 
threats  of  revenge  against  him :  At- 
wood  V.  Welton,  7  Conn.  66.  In  Hols- 
ton  V.  Boyle,  46  Minn.  432,  49  N.  W. 
203,  impeaching  testimony  to  the  ef- 
fect that  the  witness  belonged  to  a 
rival  village  faction  was  held  to  be 
too  vague  and  remote ;  whether  he  had 
not  said  that  he  would  cause  another 
witness  to  be  arrested,  if  he  should 
swear  to  a  certain  state  of  facts : 
Schuster  y.  State,  80  Wis.  107,  49 
N.  W.  30;  whether  he  has  not  said 
that  the  party  against  whom  he  is 
called  shall  be  beaten,  if  swearing 
can  do  it:  Newton  v.  Harris,  6  N.  Y. 
345;  or  that  he,  the  witness,  would 
swear  that  black  was  white:  Texas 
Ey.  Co.  V.  Brown,  78  Tex.  397,  14  S. 
W.  1034.  See  the  late  cases:  Nash- 
ville etc.  B.  Co.  V.  Crosby  C^]a.),'62 
South.  889;  Birmingham  etc.  Power 
Co.  V.  Norton  (Ala.  App.),  61  South. 
459;  McGriflfin  v.  State  (Ala.),  59 
South.  635;  In  re  Coburn  (Cal.),  131 
Pac.  352;  Denver  City  Tramway  Co. 
V.  Lomovt,  53  Colo.  292,  126  Pac.  276 ; 
Hayward  v.  Maroney,  86  Conn.  261, 
85  Atl.  379;  Padgett  v.  State,  64  Fla. 


389,   59   South.   946;    Smith  v.   State 
(Ga.   App.),   76   S.   E.   647;   Wolver 
ton  V.  Village  of  Saranac,  171  Mich 
419,  137  N.  W.  211;   People  v.  Mul- 
vaney,  171  Mich.  272,  137  N.  W.  155 
Kingston  v.  Eoberts  (Mo.  App.),  157 
S.  W.  1042 ;  Stockwell  v."  Brinton  (N, 
D.),  142  N.  W.  242;  State  v.  Hall,  45 
Mont.   498,  125  Pac.   639;   Eogers  v, 
State,  8  Okl.  Gr.  App.  226,  127  Pac, 
365;  Weaver  v.  State  (Tex.  Cr.  App.) 
150  S.  W.  785;  Martin  v.  Ince  (Tex, 
Civ.  App.),  148  S.  W.  1178;  Wellman 
V.    Carpenter     (Vt.),    86    Atl.    497 
Comstock   V.    Jacobs    (Vt.),    84    Atl, 
568;   Pullman  Co.  v.  Pinley   (Wyo.) 
125  Pac.  380. 

4  Hicklin  v.  Territory,  9  Ariz.  184 
80  Pac.  340;  Crook  v.  International 
Trust  Co.,  32  App.  D.  C.  490;  Breck 
inridge  v.  Commonwealth,  97  Ky.  267 
30  S.  W.  634;  State  v.  Johnson,  48 
La.  Ann.  437,  19  South.  476;  Styles 
v.  Decatur,  131  Mich.  443,  91  N.  W. 
622;  State  v.  Phillips,  105  Minn.  375, 
117  N.  W.  508;  Gallick  v.  Bordeaux, 
22  Mont.  470,  56  Pac.  96] ;  Bleiikiron 
V.  State,  40  Neb.  11,  58  N.  W.  587; 
Eossenbaeh  v.  Supreme  Court  of  For- 
resters, 184  N.  Y.  92,  76  N.  E.  1085; 
Anustasakas  v.  International  Contract 
Co.,  57  Wash.  453,  107  Pac.  342; 
Kellogg  V.  Nelson,  5  Wis.  125. 

8  Morris  v.  State  (Ala.),  39  South. 
611;  Tuttle  V.  Eussell,  2  Day  (Conn.), 
201,  2  Am.  Dec.  89;  Woods  v.  Dailey, 
211  111.  495,  71  N.  B.  1068;  State  v. 
Nolan,  92  Iowa,  493,  61  N.  W.  181; 
State    V.    Sejours,    113    La.    676,    37 
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otherwise  incapacitated,*  or  not  in  a  condition  to  know 
and  remember  the  facts,''  or  had  not  the  opportunity 
of  knowledge,  or  that  the  statement  is  improbable  or 
impossible.*  It  has  been  held  that  such  testimony  may- 
be given,  even  though  the  witness  has  not  been  asked 
on  cross-examination  the  question  as  to  his  condition. 
While  the  necessity  for  a  proper  foundation  in  cases  of 
challenged   statements   undoubtedly   and   properly   exists, 


South.  599;  Joyce  v.  Parkhurst,  150 
Mass.  243,  22  N.  B.  899;  Strang  v. 
People,  24  Mich.  1;  Winn  v.  Modern 
Woodmen  of  America,  138  Mo.  App. 
701,  119  S.  W.  536 ;  State  v.  Pember- 
ton,  39  Mont.  530,  104  Pac.  556; 
Willis  V.  State,  43  Neb.  102,  61  N.  W. 
254;  Sisson  v._  Conger,  1  Thomp.  &  C. 
(N.  Y.)  564;  State  v.  Rollins,  113  N. 
C.  722,  18  S.  B,  394;  Duffy  v.  Com- 
monwealth, 6  Week.  Not.  Gas.  (Pa.) 
312;  State  v.  Rhodes,  44  S.  C.  329,  21 
S.  E,  807,  22  S.  E.  306;  Fleming  v. 
State,  5  Humph.  (Tenn.)  564;  Green 
V.  state,  53  Tex.  Cr.  490,  22  L.  E.  A., 
N.  S.,  706,  lio  S.  W.  920;  Cox  v. 
Eajrea,  55  Vt.  24,  45.  Am.  Rep.  583; 
State  V.  McCormiek,  56  Wash.  469, 
105  Pae.  1039;  Kuenster  v.  Wood- 
house,  igi  ^is.  219,  77  N.  W.  165; 
Mace  T.-  Ebcd,  89  Wis.  440,  62  N.  W. 
186.  As  to  use  of  morphine :  State  v. 
Robinson,  12  Wash.  491,  41  Pae.  884; 
of  opium:  People  v.  Webster,  139  N.  Y. 
73,  34  N.  E.  730.  In  Winn  v.  Modern 
Woodmen,  supra,  that  the  witness 
drank  "some"  and  that  he  got  drunk 
every  day  he  got  liquor  was  held  in- 
competent to  prove  intoxication  at 
a  stated  time.  In  Woods  v.  Dailey, 
supra,  when  the  witness  admitted  in- 
toxication at  the  stated  time,  it  was 
not  permitted  to  examine  him  further 
on  the  subject.  In  Campbell  v.  State, 
23  Ala.  44,  proof;  of  intoxication  after 
the  time  stated  was  excluded.  When  a 
witness'  version  of  an  occurrence  cor- 


responds substantially  with  that  of 
another  witness  whose  evidence  is  un- 
challenged, it  is  not  reversible  error 
for  the  trial  court  to  reject  impeach- 
ing testimony  to  the  effect  that  such 
witness  was  intoxicated  on  the  occa- 
sion about  which  he  has  testified:  El 
Paso  etc.  R.  Co.  v.  Lumbley,  56  Tex. 
Civ.  418,  120  S.  W.  1051.  To  prove 
that  a,  witness  was  intoxicated  at  the 
stated  time,  it  has  been  held  allow- 
able to  introduce  evidence  of  the 
quantity  of  liquor  he  consumed  im- 
mediately prior  thereto.  The  Tennes- 
see court,  in  announcing  this  decision, 
said:  "The  quantity  drunk,  it  is  true, 
will  not  per  se  prove  drunkenness,  be- 
cause the  operation  of  ardent  spirits 
is  very  different  on  different  constitu- 
tions; but  notwithstanding  dicta  to 
the  effect,  we  cannot  perceive,  in  rea- 
son, why  the  quantity  drunk  should 
be  deemed  irrelevant  or  incompetent 
as  a  circumstance  to  prove  the  prob- 
able state  of  mind" :  Fleming  v.  State, 
5  Humph .  (Tenn.)  565.  Sec,  also, 
Tuttle  v.  Russell,  2  Day  (Conn.),  201, 
2  Am.  Dec.  89. 

0  Cooper  V.  Hopkins,  70  N.  H.  271, 
48  Atl.  100. 

7  State  >.  Rollins,  113  N.  C.  722,  IS 
S.  E.  394. 

8  Barry  v.  People,  29  Colo.  395,  68 
Pae.  274;  East  Tenn.  Ey.  Co.  v. 
Daniel,  91  Ga.  768,  18  S.  E.  22;  Oom- 
mouwoalth  v.  Hunt,  4  Gray  (Mass.), 
422. 
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the  supreme  court  of  Nebraska  said:  "Neither  the  rule  nor 
the  reason  for  the  same  applies  to  a  case  where  it  is  sought 
to  show  the  physical  condition  of  the  witness  to  be  such  as 
to  render  him  incapable  of  perceiving,'  understanding,  or 
remembering  the  facts,  to  which  he  has  testified.  The  ap- 
parent inconsistency  of  a  verbal  statement  may  frequently, 
disappear  when  the  circumstances  under  which  it  was  made 
are  explained;  but  the  physical  condition  of  a  witness  in 
respect  to  his  perceptive  powers  is  a  fact,  which  can  only 
be  admitted  or  denied.  This  precise  question  has  been  be- 
fore this  court,^  and  it  was  expressly  held  that  it  was  com- 
petent in  a  trial  of  a  criminal  case  for  the  state  to  show  in 
rebuttal  that  a  witness  who  testified  for  the  defendant  was 
intoxicated  at  the  time  of  the  happening  of  the  events  about 
which  such  witness  testified."^"  Many  illustrations  besides 
those  given  in  the  notes  might  be  given  of  the  rule  that,  for 
the  purpose  of  affecting  the  credibility  of  a  witness,  he  may 
be  cross-examined  as  to  his  interest  in  the  event  of  the 
suit,^^  or  his  state  of  feeling  toward  the  respective  par- 
ties ;^^  and,  as  incidental  thereto,  as  to  his  relations  to  the 

9  Willis  V.  State,  43  Neb.  102,  61  detective:  People  v.  Eiee,  103  Mich. 
N.  W.  254.  350,  61  N.  W.  540;  Sandage  v.  State, 

10  Bliss  V.  Beck,  80  Neb.  290,  16  61  Neb.  240,  87  Am.  St.  Eep.  457,  85 
Ann.  Gas.  366,  114  N.  W.  162,  to  N.  W.  35;  State  v.  Black,  121  N.  G. 
which  is  appended  a  note  contauiing  578,  28  S.  E.  518  (spy) ;  liability  on 
useful  illustrations.  bail  bond:   Braden  v.  McCleary,  183 

11  Suit   v.    Bonnell,   33   Wis.    180;  Pa.  192,  38  Atl.  623. 

Blenkiron   v.    State,   40   Neb.   11,   58  12  Watson   v.   Twombly,   60   N.   H. 

N.    W.    587;    Drum   v.    Harrison,    83  491;    Collins   v.    Stephenson,    8    Gray 

Ala.    384,    3    South.    715;    State    v.  (Mass.),    438;    Day   v.    Stickney,    14 

Calkins,  73  Iowa,  128,  34  N.  W.  777;  Allen  (Mass.),  255;  State  v.  Olds,  18 

Meltzer  v.  Doll,  91  N.  Y.  365;  Miller  Or.  440;   People  v.  Worthington,  105 

V.    Oklahoma   Ter.,    149    Fed.    330,   9  Cal.  166,  38  Pac.  689;  State  v.  Flint, 

Ann.  Cas.  389,  79  C.  C.  A.  268;  Han-  60   Vt.   304,   14  Atl.   178;    People  v. 

son  V.  Red  Eock,  7  S.  D.  38,  63  N.  W.  Webster,  139  N.  Y.  73,  34  N;  E.  730; 

156.     Insurance    of    the    witness    by  Ledford    v.    Ledford,    95    Ind.    283.; 

•party  against  loss:   Day  v.  Donohue,  State    v.    Willingham,    33    La.    Ann. 

62  N.  J.  L.  380,  41  Atl.  934;   Shoe-  537;    Garnsey   v.  Ehodes,   138   N.  Y. 

maker  v.  Bryant  L.  &  S.  M.  Co.,  27  461,  34  N.  E.  199.     See,  also,  Gibson 

Wash.  637,  68  Pac.  380.    Interest  as  v.  State  (Miss.),  16  Siouth.  298  (threat 
ETidenoe  V — 10 
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parties,  including  family  relationship,  business  connections 
with  the  parties,  employment  by  them,  litigation  with  them 
and  the  like.^^  In  like  manner,  his  expressions  to  others 
showing  hostility  or  prejudice  to  the  adverse  party,"  the 
amount  of  fees  or  compensation  he  has  been  paid  or  expects 
to  be  paid,^^  his  conduct  in  connection  with  the  Cause  of 


of  personal  violence  to  prisoner  in 
event  of  acquittal) ;  Liles  v.  State, 
58  Tex.  Cr.  310,  125  S.  W.  921 
(efforts  to  induce  witness  to  testify)  ; 
People  7.  WorthipgtoD,  105  Cal.  166, 
38  Pae.  689  (feeling  of  former 
lover)  ;  Atwood  v.  Welton,  7  Conn.  66 
(vindictiveness) . 

13  Starks  v.  People,  5  Denio  (N. 
T.),  106;  Cameron  v.  Montgomery,  13 
Serg.  &  R.  (Pa.)  128;  Great  Western 
Turnpike  Co.  v.  Loomis,  32  N.  Y. 
127,  88  Am.  Dec.  311;  Madden  v. 
Koester,  52  Iowa,  693,  3  N.  W.  790; 
Commonwealtli  v.  Gallagher,  126 
Mass.  54;  Kenyon  v.  Kenyon,  72 
Wis.  234,  39  N.  W.  361;  Totten  v. 
Burhans,  103  Mich.  6,  61  N.  W.  58; 
Pettit  V.  State,  135  Ind.  393,  34  N.  E. 
1118.  As  to  family  relationship: 
Lodge  V.  State,  122  Ala.  97,  82  Am. 
St.  Eep.  23,  26  South.  210.  But  the 
rule  cannot  be  extended  to  sTiow  wit- 
ness is  husband  of  -deceased's  washer- 
woman: Hall  V.  State,  137  Ala.  44, 
34  South.  680.  Employment  by  the 
party:  Preferred  Aoc.  Ins.  Co.  v. 
Gray,  123  Ala.  482,  26  South.  517; 
Guckavan  v.  Lehigh  Tr.  Co.,  203  Pa. 
521,  53  Atl.  351;  Klatt  v.  N.  C. 
Foster  Lumber  Co.,  97  Wis.  641,  73 
N.  W.  563 ;  Jackson  v.  Common- 
wealth, 18  Ky.  Law  Rep.  670,  37  S. 
W.  847;  People  v.  Murphy,  93  Mich. 
45,  52  N.  W.  1042;  People  v.  Eice, 
103  Mich.  350,  61  N.  W.  540.  Other 
iuniiiess  relations:  Louisville  &  N.  R. 
Co.  V.  Tegner,  125  Ala.  593,  28  South. 


510;  Alabama  G.  S.  Ry.  Co.  v.  Johns- 
ton, 128  Ala.  283,  29  South.  771; 
litigation:  Hitchcock  v.  Moore,  70 
Mich.  115,  14  Am.  St.  Rep.  474,  37 
N.  W.  914;  Olive  v.  State,  11  Neb. 
1,  7  N.  W.  444;  illicit  relations: 
Pranklin  v.  Commonwealth,  105  Ky. 
237,  48  S.  W.  986;  State  v.  Johnson, 
48  La.  Ann.  437,  19  South.  476 ;  Mar- 
tin V.  State,  125  Ala.  64,  28  South. 
92.  Betaining  counsel  for  or  against: 
People  V.  Blackwell,  27  Cal.  65;  Ball 
V.  United  States,  163  U.  S.  662,  41 
L.  Ed.  300,  16  Sup.  Ct.  Eep.  1192. 

14  Newton  v.  Harris,  6  N.  Y.  345; 
Watson  V.  Twombly,  60  N.  H.  491; 
People  V.  Wasson,  65  Cal.  538,  4  Pac. 
555.  See  other  illustrations  cited  in 
notes  above. 

15  Alford  V.  Vincent,  53  Mich.  555, 
19  N.  W.  182;  Southern  Ey.  Co.  v. 
Crowder,  130  Ala.  256,  30  South.  592; 
Kerfoot  v.  Chicago,  195  111.  229,  63 
N.  E.  101;  Wrisley  Co.  v.  Burke,  203 
111.  250,  67  N.  E.  818;  Jackson  v. 
Commonwealth,  18  Ky.  Law  Rep. 
670,  37  S.  W.  847;  Commonwealth  v. 
Farrell,  187  Pa.  408,  41  Atl.  3S2; 
State  V.  Mulch,  17  S.  D.  321,  96  N.  W. 
101;  Sylvester  v.  State  (Fla.),  35 
South.  142  (payment  of  witness'  ex- 
penses) ;  State  V.  Hayward,  62  Minn. 
474,  65  N.  W.  63  (boarding  witness). 
But  in  King  v.  New  YorTi  Central 
By.  Co.,  72  N.  Y.  607,  the  court  ex- 
cluded a  question  asked  an  attorney, 
a  witness,  as  to  what  extent  his  com- 
peusation  depended  on  the  recovery. 
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action,  its  management  or  the  parties  thereto/®  or  as  to 
collateral  facts,  which  tend  to  show  that  he  is  prejudiced  or 
interested  may  be  shown.^'^  It  has  frequently  been  held 
"that  it  is  error  not  to  permit  cross-examination  as  to  the 
state  of  feeling  or  bias  of  the  witness.^*  But  the  extent  of 
^uch  cross-examination  is  within  the  sound  discretion  of  the 
court.i®  In  a  Maryland  case,^''  the  trial  court  refused  to 
allow  questions  impeaching  the  witness,  where  the  testi- 
mony given  was  uncontradicted  and  every  fact  necessary 
"to  make  out  a  prima  facie  case  for  the  plaintiff  had  been 
admitted  by  the  defendant's  pleas.  The  court  of  appeal 
declined  to  reverse  on  the  ground  of  exclusion,  for  the  rea- 
-son  that,  under  the  circumstances,  the  result  was  not 
thereby  affected  and  the  defendant  could  not  have  been 
^jrejudiced.  Nevertheless,  the  range  of  cross-examination 
should  not  be  restricted  within  bounds  so  narrow  as  not  to 
embrace  questions  affording  the  defendant  a  reasonable 
•opportunity  to  test  the  accuracy,  and  show,  if  he  can,  the 
falsity  of  the  statements  of  the  witness  as  to  his  where- 
abouts, etc.,  just  prior  to  or  immediately  after  the  trans- 
action in  question.  The  defendant's  right  of  cross- 
'examination,  if  so  abridged  and  confined  to  such  limits  as 
to  be  useless  to  him,  amounts  to  a  denial  of  an  absolute  and 
valuable  right;  for,  while  the  court  has  a  large  discretion 
as  to  the  range  and  extent  to  be  permitted  on  cross-ex- 
amination, the  discretion  does  not  extend  to  the  denial 
of  cross-examination  going  to  substantial  matters  within 
legitimate  bounds. ^^  The  power  of  cross-examination 
should  not  be  curtailed  to  an  extent  that  it  would  not 

18  People  V.  Furtado,  57  Cal.  345;  141;    People    v.    Thompson,    92    Cal. 

TSTaton  V.  People,  6  Park.  Or.  (N.  Y.)  506,  28  Pac.   589.     See  the  last  see- 

:258.  tioD,  also  cases  cited  in  note  12  above. 

17  Hitchcock  y.  Moore,  70  Mich.  19  Gonsaul  v.  Sheldon,  35  Neb.  247, 
112,  14  Am.  St.  Eep.  474,  37  N.  W.  52  N.  W.  1104;  Garnsey  v.  Ehodes, 
■914;  Drum  v.  Harrison,  83  Ala.  384,  138  N.  T.  461,  34  N.  E.  199.  See 
3  South.  715.  §§  829,  842,  post. 

18  Garnsey  v.  Ehodes,  138  N.  Y.  20  Eegester  v.  Eegester,  104  Md.  1, 
461,  34  N.  B.  199 ;  People  v.  Brooks,  64  Atl.  286. 

131  N.  Y.  321,  30  N.  B.  189;   State  21  Garner  v.  State,  4  Ala.  App.  155, 

-v.  Turlington,  102  Mo.  642,  15  S.  W.       58  South.  123. 
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serve  its  purpose  of  being  an  "efficacious  means  available 
for  the  exposure  of  artful  fabrications  of  falsehood  by  wit- 
nesses in  our  courts  of  justice.  "^^  Although  it  is  the 
general  practice  to  first  interrogate  the  witness  on  cross- 
examination  as  to  his  feelings  of  bias  or  hostility,  yet  it  is. 
proper  to  prove  the  hostility  of  the  witness  by  other  compe- 
tent witnesses  who  can  swear  to  the  fact.^*  The  cases  al- 
ready cited  illustrate  the  fact  that  considerable  latitude  is 
allowed  in  contradicting  the^witness  to  show  his  bias,  hos- 
tility, corruption,  interest  and  misconduct  with  respect  to 
the  case  or  other  facts  tending  to  show  that  his  testimony 
is  unworthy  of  credit.^*     Of  course,  when  the  cross-exam- 


22  Davis  V.  Hays,  89  Ala.  563,  8 
South.  131. 

23  People  V.  Brooks,  131  N.  Y.  321, 
^30   N.   E.   189;    Martin  v.   Barnes,   7 

Wis.  239;  Tucker  v.  Welsh,.  17  Mass. 
160,  9  Am.  Dec.  137.  See,  also,  Eng- 
land T.  State,  89  Ala.  76,  8  South. 
146;  Crumpton  v.  State,  52  Ark.  273, 
12  S.  W.  563 ;  Texas  Ey.  Co.  v.  Brown, 
78  Tex.  397,  14  S.  W.  1034;  Brink 
V.  Stratton,  176  N.  Y.  150,  63  L.  E.  A. 
182,  68  N.  E.  148.  See  other  illustra- 
,tions  cited  in  notes  above.  As  to 
necessity  of  foundation,  see  §  850, 
post. 

24  Glass  V.  State,  147  Ala.  60,  41 
South.  727;  Smiley  v.  Hooper,  147 
Ala.  646,  41  South.  660;  People  v. 
Ah  Lean,  7  Cal.  App.  626,  95  Pac. 
380;  People  v.  Manasse,  153  Cal.  10, 
94  Pac.  92;  Ontario  C.  G.  M.  Co.  v. 
Mackenzie,  19  Colo.  App.  298,  74  Pao. 
791;  Atwood  v.  Welton,  7  Conn.  66; 
Prior  V.  Oglesby,  50  Fla.  248,  39 
South.  593;  Boyd  v.  Gandall,  11 
Hawaii,  322;  Booth  ,-.  Beckley,  11 
Hawaii,  518;  Chicago  E.  Co.  v.  Car- 
roll, 206  111.  318,  68  N.  E.  1087;  Mc- 
Lean V.  Lewiston,  8  Idaho,  472,  69 
Pao.  478;  Crawsfordsville  Trust  Co. 
T.    Eamsey    (Ind.),    98    N.    E.    177; 


State  V.  Taylor,  75  Kan.  417,  89  Pae, 
672;  Smith  v.  Morrill,  39  Kan.  665, 
18  Pac.  915;  O'Daniel  v.  Smith,  2$ 
Ky.  Law  Eep.  1822,  66  S.  W.  284;. 
Commonwealth  v.  Middleby,  ISr 
Mass.  342,  73  N.  E.  208;  Stowell  v. 
Standard  Oil  Co.,  139  Mich.  18,  102 
N.  W.  227;  Malone  v.  Stephenson,  94 
Minn.  222,  102  N.  W.  372;  State  v. 
Conway,  241  Mo.  271,  145  S.  W.  441 ; 
Mahoney  v.  Dixon,  34  Mont.  454,  ST 
Pae.  452;  Davis  v.  State,  51  Neb. 
301,  70  N.  W.  984;  Consaul  v.  Shel- 
don, 35  Neb.  247,  52  N.  W.  1104  j 
Sumner  v.  Crawford,  45  N.  H.  416; 
Hitt  V.  Alberts,  75  N.  J.  L.  .i37,  68- 
Atl.  237;  Eossenbach  v.  Supreme 
Court  of  Foresters,  184  N.  Y.  92,  7ft 
N.  E.  1085;  Garnsey  v.  Ehodes,  138- 
N.  Y.  461,  34  N.  E.  199;  People  v^ 
Brooks,  131  N.  Y.  321,  30  N.  E.  189; 
State  V.  Hazlett,  14  N.  D.  490,  105 
N.  W.  617 ;  Batdorff  v.  Farmers'  Nat- 
Bank,  61  Pa.  179;  State  v.  Mulch,. 
17  S.  D.  321,  96  N.  W.  101;  Hol- 
loway  V.  State,  54  TeX.  Or.  465,  113- 
S.  W.  928;  In  re  Esterbrook's  Estate, 
83  Vt.  229,  75  Atl.  1;  Hathaway  v. 
Goslant,  77  Vt.  199,  59  Atl.  835;  Me- 
Mauus  V.  Mason,  43  W.  Va.  196,  27" 
S.  E.  293;  KeUogg  v,  Nelson,  5  WiB. 
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ination  tends  to  show  the  bias  of  the  witness,  on  re-exam- 
ination such  explanations  may  be  made  as  tend  to  rebut 
inferences  of  hostility,  and  to  show  that  the  facts  elicited 
on  cross-examination  were  consistent  with  fairness  and 
good  faith  even  though  such  testimony  would  otherwise  be 
irrelevant.^'  Thus,  where  a  witness  for  the  state  is  asked 
•on  cross-examination,  for  the  purpose  of  discrediting  him, 
if  his  brother  in  law  and  the  accused  had  not  previously 
lad  some  trouble,  it  is  proper  for  the  state,  in  rebuttal,  and 
not  as  original  evidence,  to  show  by  the  witness  that  he 
had  been  told  by  someone  that  he  had  better  not  testify 
against  the  accused.^®  Where  the  arresting  officer  while 
■testifying  was  required  by  the  prosecution  to  state  that  he 
had  taken  an  active  part  in  the  defense,  for  the  purpose  of 
showing  his  interest  in  the  case,  it  is  proper  for  the  de- 
fense in  rebuttal  to  ask  the  witness  the  cause  or  reason  of 
Ms  interest,  and  a  statement  by  him  that  it  was  because 
upon  investigation  he  believed  the  defendant  innocent  can- 
not properly  be  stricken  out  upon  motion  of  the  prosecu- 
lion.^''     It  is  a  familiar  rule  that  the   demeanor  of  the 

125;  Masters  v.  Seeley,  138  Ped.  719,  148;  State  v.  Oscar,  52  N.  C.  305; 
71  C.  C.  A.  409;  Wilmoth  v.  Hamil-  State  v.  Warren,  41  Or.  348,  69  Pac. 
ton,  127  Fed.  48,  61  C.  C.  A.  584.  679;  Commonwealth  v.  Miller,  31  Pa. 
25  MoAlpine  v.  State,  117  Ala.  93,  Super.  Ct.  317;  Nashville  etc.  R.  Co. 
■23  South.  130;  People  v.  Kuches,  120  v.  Lawson,  105  Tenn.  639,  58  S.  W. 
■Cal.  566,  52  Pac.  1002;  People  v.  480;  Mercer  v.  State,  45  Tex.  Cr.  460, 
Johnson,  106  Cal.  289,  39  Pac.  622;  76  S.  W.  469;  State  v.  Bean,  77  Vt. 
Sayles  v.  PitzGerald,  72  Conn.  391,  384,  60  Atl.  807;  Hyde  v.  Town  of 
44  Atl.  733;  Dennehy  v.  O'Connell,  Swanton,  72  Vt.  242,  47  Atl.  790; 
€6  Conn.  175,  33  Atl.  920;  Sweeney  Ward  v.  Brown,  53  W.  Va.  227,  44 
■V.  Sweeney,  121  Ga.  2j93,  48  S.  E.  S.  E.  488.  See  §  171,  ante. 
•984;  Cook  Brewing  Co.  v.  Ball,  22  28  Strong  v.  State,  85  Ark.  538, 
Ind.  App.  656,  52  N.  E.  1002;  Dupuis  109  S.  W.  536,  14  Ann.  Cas.  229,  to 
■V.  Saginaw  Valley  Traction  Co.,  146  which  is  appended  a  list  of  well- 
Mich.  151,  109  N.  W.  413;  Illinois  selected  illustrations. 
€ent.  E.  Co.  v.  Haynes,  64  Miss.  604,  27  People  v.  Johnson,  106  Cal.  289, 
1  South.  765;  State  v.  Spaugh,  200  39  Pac.  622.  In  Merritt  v.  State,  39 
Mo.  571,  98  S.  W.  55;  Gray  v.  Metro-  Tex.  Cr.  70,  45  S.  W.  21,  the  court 
-politan  St.  E.  Co.,  165  N.  Y.  457,  said:  "We  also  believe  that  it  was 
59  N.  E.  262;  Brink  v.  Stratton,  176  admissible  ta  show  on  the  re-examina- 
JC.  Y.  150,  63  L.  E.  A.  182,  68  N.  E.  tion  of  the  witness  Harrison  by  the 
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witness  on  the  stand  may  be  considered  by  the  court  and 
jnry.^s 

§  829  (831).    Contradicting  the  witness  to  prove  bias. — 

Although  evidence  to  show  the  state  of  feeling  of  a  witness 
toward  either  party  is  not  collateral,  and  may  be  received 
to  contradict  his  statements,  yet  it  is  held  that  such  evi- 
dence should  be  direct  and  positive,  and  not  remote  and 
uncertain.^^  One  of  the  reasons  for  requiring  positive- 
ness  is  that  the  trial  of  the  main  issues  in  the  case  cannot 
be  properly  suspended  to  make  out  a  case  of  hostile  feeling- 
by  mere  circumstantial  evidence  from  which  such  hostility^' 
or  malice,  as  the  case  may  be,  may  or  may  not  be  in- 
ferred.*" Although  the  extent  to  which  the  cross-examina- 
tion may  extend  depends  very  much  upon  the  discretion  of 
the  trial  judge,^^  yet,  if  testimony  is  rejected  which  would 
clearly  show  the  bias  of  the  witness,  it  is  error  and  ground 
for  a  new  trial.^^  For  example,  where  a  witness  was  called 
for  the  plaintiff  to  establish  the  liability  of  the  defendant 
for  an  accident  causing  injury,  and  there  was  an  offer  ta 

state    that   he   was    opposed    to    mob  76,  24  L.  Ed.  42;  Wallace  v.  Tauntoit 

law,  and  had  always  used  his  influence  St.  Ry.  Co.,  119  Mass.  91;   Common- 

to    prevent    mobs.     This    was    in    re-  wealth    v.    Lyden,    113    Mass.    452; 

buttal  of  the  attempt  to  show  by  this  Canaday  v.  Krum,  83  N.  Y.  67  •  Peo- 

■witness,   on  his  cross-examination  by  pie  v.  Oyer  &  Term.  Court    83  N.  Y.. 

the  defendant,  that  he  was  one  of  a  436;    King   v.    New   York    Cent.    Ey.- 

party.who  had  undertaken  to  get  up  a  Co.,   72   N.   Y.   607,   where   the   court 

mob  to  mob  the  defendant."  excluded  a  question  asked  an  attorney^ 

28  Blair  v.  State,  69  Ark.  558,  64  a  witness,  as  to  what  extent  his  com- 
S.  W.  948 ;  Georgia  H.  I.  Co.  v.  Camp-  pensation  depended  on  the  recovery  - 
bell,  102  Ga.  10,6,  29  S.  E.  148;  Sie-  Hinchcliffe  v.  Koontz,  121  Ind.  422^ 
bert  V.  People,  143  111.  571,  32  N.  E.  16  Am.  St.  Hep.  403,  23  N.  E.  271; 
431;  Kirohner  v.  Collins,  152  Mo.  394,  People  v.  Dillwood,  4  Cal.  Unrep.  973 
53  S.  W.  1081.     See  §  902,  post.  39   Pao.    438;    Tobias  v.    TrieSt,   IDS 

29  Gale  v.   New   York   C.   Ry.   Co.,  Ala.  664,  15  South.  914. 

76   N.   Y.   594.     See,   also,   Niemeyer  32  Schultz  v.   Third   Ave.   Ry.   Co., 

V.  Chicago  etc.  B.  Co.,  143  Iowa,  127,  89  N.  Y.  242;  Garnsey  v.  Rhodes   13S 

121  N.  W.  522.  N.  Y.  461,  34  N.  E.   199;   People   ^. 

30  Schultz  V.  Third  Ave.  E.  Co.,  89  Lee   Ah   Chuck,   66   Cal.   662,   6  Pac. 
N-  Y.  242.  859 ;  State  v.  MeFarlain,  41  La.  Ann' 

31  Storm  V.  United  States,  94  U.  S.  686,  6  South.  728. 
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show  that  he  had  before  endeavored  to  procure  a  witness 
to  testify  falsely  in  order  to  fasten  a  liability  upon  the  de- 
fendant, it  was  prejudicial  error  to  exclude  evidence  of  it. 
"If  the  offer  had  been  to  show  that  he  had  endeavored  to 
suborn  a  witness  to  testify  falsely  against  the  defendant  in 
this  action,  no  one  can  doubt  that  the  evidence  would  have 
been  competent  for  the  purpose  of  showing  hostility  and  ill- 
will  toward  the  defendant.  And  the  fact  that  he  endeav- 
ored to  procure  a  witness  to  swear  falsely  against  the 
defendant  in  some  other  case  is  just  as  competent  and  sub- 
stantially as  potent  to  show  the  same  hostility.  "^*  The 
rule  has  several  times  been  declared  in  judicial  decisions 
that,  where  the  cross-examiner  ascertains  from  the  admis- 
sion of  the  witness  that  he  is  prejudiced  against  or  enter- 
tains a  feeling  of  hostility  toward  the  adverse  party,  the 
inquiry  cannot  be  pressed  further  to  show  the  cause  or 
ground  of  such  hostility,^*  or  the  details  of  the  facts  show- 
ing his  bias.^^  Thus  it  has  been  held  that  where  the  testi- 
mony of  a  witness  for  the  prosecution  on  cross-examination 
discloses  prejudice  against  the  family  of  the  defendant  on 
account  of  what  was  heard  about  their  character,  the  par- 
ticular reason  for  the  prejudice  is  immaterial,  and  a  ques- 
tion as  to  what  the  character  was  which  the  witness  speaks 
about  may  be  ruled  out  without  prejudicial  error.*^     On 

33  Schultz    V.    Third   Ave.    B.    Co.,  and  circumstances  causing  the  preju- 

supra.  dice    or    ill-feeling    cannot    be    gone 

84  Munden   v.   Baily,   70    Ala.    63;  into  by  the  witness:  Butler  v.  State, 

Chelton  v.  State,  45  Md.  564;   State  34   Ark.    480;    Conyers   v.    Field,    61 

V.  Glynn,  51  Vt.  577.  Ga.    258;    Chelton   v.    State,   45    Md. 

35  Patman    p.    State,   61    Ga.    379;  564;  Langhorne  v.  Commonwealth,  76 

State  V.   Gregory,   33  La.   Ann.   737;  Va.  1012.     The  inquiry  is  said  to  be 

People  V.  Goldenson,  76  Cal.  328,  19  so  far  collateral  to  the  issue  that  de- 

Pae.  161 ;  Bertoli  V.  Smith,  69  Vt.  42.5,  tail  will  not  be  permitted:    State   v. 

38  Atl.  76 ;  Boldon  v.  Thompson,  60  Glynn,  51  Vt.  577.     See  note  to  Lodge 

Kan.    856,    56    Pac.    131.     While   the  v.  State,  82  Am.  St.  Rep.  25  et  seq. 
fact  of  enmity  or  unfriendliness  can  36  People  v.  Goldenson,  76  Cal.  328, 

be    shown,    it    is    not    permissible    to  19    Pac.     161.     See,    also.    State    v. 

prove   the   details   of   the   quarrel   or  Stevens,  16  S.  D.  309,  92  N.  W.  420, 

difficulty  which  caused  tlie  hostility:  in  which  the  court  said:  "While  it  is' 

Polk  V.  State,  62  Ala.  237.     The  facts  rudimentary   in   the   law   of   evidence 


§  829  (831)       THE  LAW  OF  EVIDENCE   IN   CIVIL  CASES.  152 

the  other  hand,  the  view  is  maintained  in  other  courts  that 
such  testimony  should  be  received.  It  is  urged,  with  much 
reason,  that  the  causes  and  particulars  of  the  hostility  may 
be  important  as  bearing  on  the  nature  of  the  hostile  feeling 
and  its  degree  and  intensity.^'^  It  has  been  well  said  that 
the  object  of  this  kind  of  testimony  is  to  show  bias  and 
prejudice  on  the  part  of  the  witness  for  the  purpose  of 
leading  the  jury  to  scrutinize,  and  perhaps  to  discredit,  the 
testimony.  If  testimony  of  this  character  is  to  be  received, 
it  should  be  received  in  its  most  effective  form,  so  that  the 
purposes  for  which  it  is  introduced  may  be  best  accom- 
plished. A  mere  vague  and  general  statement  that  hostile 
feeling  existed  would  possess  little  force.  "It  certainly 
must  be  proper  to  ask  what  the  expression  of  hostility  was, 
for  the  purpose  of  informing  the  jury  of  the  extent  and 
nature  of  the  hostile  feeling,  so  that  they  may  determine 
how  much  allowance  is  to  be  made  for  it.  This  was  all 
that  the  question  in  this  instance  called  for.  An  in- 
quiry into  particulars  beyond  what  is  proper  to  ascertain 
the  extent  and  nature  of  the  hostile  feeling  should  not,  we 
think,  be  allowed,  as  it  would  lead  to  interminable 
investigations."^^  Although,  as  we  have  seen,  parties 
have  the  legal  right  to  show  the  bias  of  witnesses  upon 
cross-examination,  it  is  but  reasonable  that  the  method 
of  such  examination  in  determining  the  reasons  or  the 
causes  of  such  bias  should  rest  largely  in  the  discretion 

that  a  cross-examiner  may  interrogate  multiplicity    of   issues.     The   pvirpose 

an    opposing    witness    concerning    hia  of  such  inquiry  being  fully  attained 

unfriendliness   to   the   person   against  when  the  bias  of  the  witness  is  shown 

whom  he  testifies,  it  is  not  permissible  the    reason    therefor    is    immaterial 

for  the  party  calling  auch  witness  to  purely  collateral,  and  a  matter  of  no 

elicit  a  detailed  statement  of  the  facta  concern  to  the  jury." 
and    circumstances    causing    such    uu-  87  State   v.   Collins,  33   Kan.   77    5 

friendliness.     The  feeling  entertained  Pac.  368;  State  v.  Dee,  14  Minn.  35- 

by  the  witness  toward  the  accused  is  Batdorfif  v.  Bank,  61  Pa.  179  •   Davis 

shown  for  the  purpose  of  aiding  the  v.    Roby,    64    Me.    427;    MeParlin    v. 

jurors  in  the  process  of  weighing  his  State,  41  Tex.  23;   Titus  v.   Ash,  24 

testimony,  but  the  cause  of  such  feel-  N.  H.  319;  Blake  v.  Damon   103  Mass. 

ing  would  tend  to  divert  their  minds  199. 
from  the  case  on  trial,  and  lead  to  a  38  State  v.  Dee,  supra. 
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of  the  trial  judge.^^  Where  a  witness  was  permitted  to 
state  the  grounds  of  his  ill-will  and  hostility  toward  the 
appellant,  it  was  held  that  while  the  practice  was  not  com- 
mendable, it  was  not  error,  being  within  the  discretion  of 
the  court,  not  to  permit  the  appellant  to  contradict  the  wit- 
ness on  these  points.*" 

§  830  (839).  Questions  tending  to  degrade  the  witness 
as  affecting  his  credibility. — In  another  section  there  is  a 
discussion  of  the  rule  that  a  witness  cannot  be  compelled  to 
criminate  himself  by  his  answers  on  cross-examination.'" 
There  is  another  question  having  some  connection  with  the 
same  subject  which  arises  much  more  frequently  and  which 
is  attended  with  more  difficulty,  namely,  whether  on  cross- 
examination  a  witness  can  be  compelled  to  answer  ques- 
tions where  the  answers  will  tend  to  degrade  or  disgrace, 
but  not  to  criminate  him.  This  is  a  question  which  has 
given  rise  to  serious  conflict.  We  are  not  here  dealing  with 
such  questions  when  they  are  material  to  the  issue.  The 
law  with  regard  to  them  is  now  well  settled.*^  We  are 
now  referring  to  those  cases  in  which  the  questions  are  not 
strictly  relevant  to  the  issue,  but  are  collateral  and  asked 
in  the  latitude  of  cross-examination.  On  the  one  side  it  is 
urged  that,  as  parties  are  frequently  surprised  by  the  wit- 
nesses who  confront  them,  there  is  no  other  adequate  means 
of  ascertaining  what  credit  is  due  their  testimony,  and  that, 
if  a  witness  may  not  be  questioned  as  to  his  character,  the 
property,  liberty  or  life  of  a  party  must  often  be  endan- 
gered, and  especially  in  those  cases  where  spies,  informers 
and  accomplices  are  witnesses.  On  t'he  other  side,  it  is 
maintained  that  the  obligations  to  give  evidence  arises 
from  the  oath  which  every  witness  takes;  that  by  his  oath 

39  Luck  V.  City  of  Ripon,  52  Wis.  40  Bagley    v.    Carpenter,    2    Wash. 

196,  8  N.  W.  815;  Bertoli  v.  Smith,  Ter.  19,  3  Pac.  193. 

69  Vt.  425,  38  Atl.  76.     See  note  to  41  See  §  884  et  seq.,  -post. 

Great     Western     etc.     Eoad     Co.     v.  ^^  See  §  835,  post. 
Loomis,   88   Am.   Dee.   321.     See   last 
section. 
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he  binds  himself  only  to  speak  touching  the  matters  in  is- 
sue, and  that  such  particular  facts,  as  whether  the  witness 
has  been  in  jail  for  felony,  or  suffered  some  infamous  pun- 
ishment, or  the  like,  cannot  form  any  part  of  the  issue, 
since  the  party  against  whom  the  witness  is  called  would 
not  be  allowed  to  prove  such  particular  facts  by  other  wit- 
nesses." We  shall  now  discuss  both  sides  of  this  admit- 
tedly difficult  position. 

§  831  (841).    Same    subject— Oonflict^English    rule.— 

The  conflicting  authorities  upon  the  subject  of  whether  the 
witness  must  answer  on  cross-examination  questions,  not 
material  to  the  issue,  the  answers  to  which  will  tend  to  dis- 
grace or  degrade  him,  have  only  one  point  in  common — 
the  unfailing  refuge  in  the  discretion  of  the  court  as  a  der- 
nier resort.  To  trace  the  history  of  the  divergent  conclu- 
sions is  not  within  the  scope  of  these  commentaries.  They 
must  be  dealt  with  as  they  are,  for  their  origin  will  lend 
little  or  no  aid  to  reconcilement,  and  it  would  be  an  utterly 
hopeless  task  to  attempt  to  reconcile  them.  Cowen  and 
Hill  in  their  invaluable  notes  to  Phillips  on  Evidence  say: 
"There  seems  to  be,  after  a  century  for  reflection,  about 
as  bright  a  prospect  of  this  question  being  settled  as  when 
the  discussion  began."**  Phillips  himself  gives,  at  consid- 
erable length,  the  reasons  urged  on  both  sides,  but  does  not 
decide  positively  in  favor  of  either.*^  Starkie,  after  dis- 
cussing the  question  and  admitting  that  it  has  not  yet 
undergone  any  direct  and  solemn  decision,  says:  "The 
principle  on  which  such  evidence  is  admissible  is  clear 
and  obvious;  the  reason  for  excluding  it  is  extrinsic  and 
artificial,  and,  it  may  be  added,  but  theoretical."*"  Tay- 
lor, in  discussing  the  subject,  says:  "Where,  however,  the 
question  is  not  directly  material  to  the  issue,  but  is  only 
put  for  the  purpose  of  testing  the  character  and  conso- 
ls See  the  cases  in  the  following  45  2  Phill.  Ev.  939-946. 
sectiona.  40  Stark.  EV.  212. 

"  Cowen  &  Hill's  Notes   to   Phill. 
Ev.,  3d  ed.,  note  383,  p.  746. 


155  ATTENDANCE  AND  EXAMINATION  OE  WITNESSES.        §  831 

quent  credit  of  the  witness,  there  is  much  room  for  doubt. 
Several  of  the  older  dicta  and  authorities  tend  to  show 
that  in  such  case  the  witness  is  not  bound  to  answer;  but 
the  privilege,  if  it  still  exists,  is  certainly  much  discounte- 
nanced in  the  practice  of  modern  times.  If  the  inquiry 
"xelates  to  transactions  comparatively  recent,  bearing  di- 
rectly upon  the  moral  principles  of  the  witness  and  his 
present  character  for  veracity,  it  is  not  easy  to  perceive 
Tvhy  he  should  be  privileged  from  answering,  notwith- 
standing the  answer  may  disgrace  him.  It  has,  indeed, 
"been  termed  a  harsh  alternative  to  compel  a  witness  either 
lo  commit  perjury  or  to  destroy  his  own  reputation;  but, 
on  the  other  hand,  it  is  obviously  most  important  that  the 
jury  should  have  the  means  of  ascertaining  the  character 
-of  the  witness,  and  of  thus  forming  something  like  a  cor- 
rect estimate  of  the  value  of  his  evidence.  Moreover,  it 
seems  absurd  to  place  the  mere  feeling  of  a  profligate  wit- 
ness in  competition  with  the  substantial  interests  of  the 
parties  in  the  cause.  "*'^  Greenleaf  admits  that  the  ques- 
tion stands  on  a  different  footing  from  where  the  ques- 
tion is  material,  but  seems  unprepared  to  express  an  un- 
qualified opinion  on  either  side.*^  Wharton  seems  to  hold 
that  the  witness  ought  not,  in  such  case,  to  be  compelled 
to  answer,  for  he  says:  "But  the  witness  will  not  be  com- 
pelled to  answer  such  questions  when  they  are  only  in- 
troduced in  order  to  discredit  him,  and  are  not  essential 
to  the  merits  of  the  case  of  the  party  asking  them. ' '  *^ 
But,  although  the  later  decisions  on  this  subject,  like  the 
■earlier  ones,  cannot  be  reconciled,  there  is  a  decided  tend- 
ency toward  greater  liberality  in  allowing  questions  of  this 
character,  and  toward  leaving  the  matter  largely  within 
the  discretion  of  the  trial  judge.  The  distinction  is  to 
be  made  between  a  wanton  attack  on  the  witness'  char- 
acter and  one  which  has  for  its  object  the  destruction  or 

•47  Taylor,  Ev.,  §§  1314,  1315.  «  Whart.  Ev.  541. 

48  Greenl.  Ev.,  §  455.     See  note  to 
Tries  v.  Bmgler,  21  Am.  Dee.  55. 
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impairment  of  his  credibility.  It  is  admittedly  difficult 
to  denote  the  line  of  demarcation.  Assaults  upon  a  wit- 
ness by  cross-examination  into  collateral  matters  cannot 
be  allowed  to  gratify  the  caprice  or  the  displeasure  of 
those  against  whom  he  testifies;  and  intrusions  into  pri- 
vate affairs,  which  are  calculated  merely  to  wound  the 
feelings,  humiliate,  or  embarrass  the  witness,  will  not  be 
permitted.^"  But  a  clear  distinction  is  to  be  taken  be- 
tween those  matters  called  for  on  cross-examination  which 
merely  excite  prejudice  against  the  witness,  or  tend  to 
humiliate  him  or  wound  his  feelings,  and  those  matters, 
on  the  other  hand,  which  are  calculated,  in  an  important 
and  material  respect,  to  influence  the  credit  to  be  given 
to  his  testimony.  As  to  the  latter  class,  the  witness  cannot 
be  shielded  from  disclosing  his  own  character  on  cross- 
examination,  and  for  this  purpose  he  may  be  interrogated 
upon  specific  acts  and  transactions  of  his  past  life;  and 
if  they  are  not  too  remote  in  time,  and  clearly  relate  to  the 
credit  of  the  witness,  in  an  important  and  material  re- 
spect, it  would  be  error  to  exclude  them.^^  How  far  jus- 
tice may  require  such  examinations  to  go,  how  much  time 
should  be  spent  upon  them,  what  should  be  excluded  for 
remoteness  of  time,  and  what  for  being  trivial  or  unim- 
portant, must  depend  in  some  measure  upon  the  circum- 
stances of  each  ease.^^  And  these  are  questions  addressed 
primarily  to  the  discretion  of  the  trial  court,  but  the  dis- 
cretion should  be  liberally  exercised.^*  Stephen  thus 
states  the  present  English  rule:  "When  a  witness  is  cross- 
examined,  he  may,  in  addition  to  the  questions  hereinbe- 
fore referred  to,  be  asked  any  questions  which  tend  (1) 
to  test  his  accuracy,  veracity  or  credibility,  or  (2)  to  shake 

50  Ephland  v.  Missouri  etc.  E.  Co.,  munity   would   tolerate":    Whart.   Cr. 

57    Mo.    App.    147;     1    Greenl.    Bv.,  Ev.,  §  472. 

§§  455-461.     "If  witnesses  were  to  be  Bl  Territory  v.  Chavez,  8  N.  M.  528,. 

compelled  to  answer  fishing  questions  45  Pac.  1107. 

as  to  any  scandals  in  their  past  lives,  B2  Watson  v.   Twombly    60   N.   H. 

the   witness-box  would  become   itself  491. 

a    scandal    which    no    civilized    com-  53  Eeal  v.  People   42  N.  '£.  270» 


157  ATTENDANCE  AND  EXAMINATION  OF   WITNESSES.        §  832 

Ms  credit  by  injuring  his  character.  Witnesses  have  been 
•compelled  to  answer  such  questions,  though  the  matter  sug- 
gested was  irrelevant  to  the  matter  in  issue,  and  though 
the  answer  was  disgraceful  to  the  witness;  but  it  is  sub- 
mitted that  the  court  has  a  right  to  exercise  a  discretion 
in  such  cases,  and  to  refuse  to  compel  such  questions  to  be 
answered  when  the  truth  of  the  matter  suggested  would 
not,  in  the  opinion  of  the  court,  affect  the  credibility  of  the 
witness  as  to  the  matter  to  which  he  is  required  to  tes- 
tify."®* The  rule  thus  declared  is  well  illustrated  by  the 
■celebrated  Tichborne  trial,  in  which  the  issue  was  whether 
the  claimant  had  committed  perjury  by  swearing  that  he 
was  Roger  Tichborne.  A  witness  testified  that  he  had 
made  tattoo  marks  on  the  arm  of  Roger  Tichborne  which 
were  not  found  on  the  arm  of  the  claimant.  The  witness 
was  asked,  and  was  compelled  to  answer,  the  question 
whether  many  years  after  the  tattooing  and  many  years 
before  the  occasion  on  which  he  was  exarnined  he  com- 
mitted adultery  with  the  wife  of  one  of  his  friends. ®® 

§  832  (833,  842).  Same  subject— View  that  the  evidence 
should  be  received. — There  is  a  class  of  decisions  in  this 
country  which  adopt  the  view  that  great  liberality  should 
be  allowed  in  the  cross-examination  of  witnesses  even  on 
immaterial  matters,  provided  they  tend  to  affect  the  credit 
of  the  witness,  and  in  this  class  of  decisions  it  is  held  that 
questions  going  to  the  credit  of  a  witness,  the  answers 
to  which  will  reasonably  lead  the  tribunal  to  say  "when 
the  witness  has  admitted  these  facts  we  distrust  his  testi- 
mony," may  be  asked  of  him.  In  support  of  this  view 
it  is  contended  that  the  jury  should  understand  the  char- 
acter of  the  person  on  whose  testimony  they  are  acting, 
and  that  the  value  of  cross-examination,  the  most  impor- 
tant test  of  truth,  should  not  be  sacrificed  to  the  feelings 

B4  Steph.  Ev.,  art.  129.  14  S.  W.  41 ;  People  v.  Harrison,  93 

B5  Eeg.  V.  Orton,  Trial,  vol.  2,  p.  719,  Mich.   594,   53   N.  W.   725,     See   the 

cited   in   Steph.    Ev.    129.     See,   also,  next  section. 

Hollingsworth  v.  State,  53  Ark.  387, 
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of  the  witness.  The  facts  so  drawn  out  on  cross-examina- 
tion, though  entirely  immaterial  to  the  question  at  issue^ 
are  only  admissible  upon  the  ground,  that  as  their  usuaV 
if  not  necessary,  concomitant  is  a  depraved  moral  standard, 
the  evidence  given  by  the  witness,  which  is  pertinent  to  the- 
issue,  is  less  reliable,  and  when  weighed  against  other  evi- 
dence in  the  case,  the  jury  might  be  justified  in  disregard- 
ing it  altogether.^®  It  is  further  argued  that  no  great  in- 
justice is  done  to  any  individual  upon  whose  oath  the- 
property  or  personal  security  of  others  is  to  depend,  in 
showing  to  the  jury  his  real  character.  Although  there  is  a. 
tendency  toward  much  greater  latitude  in  some  states 
than  in  others  in  respect  to  the  range  of  cross-examination^ 
it  cannot  be  said  that  there  is  any  rule  in  any  of  the  states- 
that  there  must  be  unlimited  cross-examination;  and  it  ia 
often  difficult  to  classify  the  jurisdictions  which  uphold 
the  liberal  rule,  since  in  all  of  them  there  is  more  or  less^ 
recognition  of  judicial'  discretion  upon  this  subject.  The- 
tendency  of  the  decisions  giving  full  latitude  to  cross-ex- 
amination will  be  best  shown  by  illustrations  which  will: 
be  found  in  the  notes.  In  many  cases  coming  within  this 
class  the  courts  have  permitted  questions  as  to  facts  tend- 
ing to  show  that  the  witness  had  committed  specific  of- 
fenses or  been  guilty  of  misconduct  not  connected  with  the- 
issiie.^''    It  should  be  observed  that  in  some  of  the  cases 

B6  People  V.  Gay,  7  N.  Y.  378,  dis-  273 ;  State  v.  MeCartey,  117  Minn.  76^ 
eenting  opinion  of  Welles,  J.,  on  ques-  (Gil.  54) ;  illicit  relations,  prostitu- 
tion of  sustaining  character  of  wit-  tion  and  the  like:  State  v.  Abbott, 
"ess.  65  Kan.   139,  69  Pac.   160;    State  v. 

57  Habits  of  driiiking  or  drunlcen-  Boyd    (Mo.),   76   S.  W.   979;   United" 

ness:  Louisville  &  N.  R.  Co.   v.  Biz-  States  v.  Wood,  4  Dak.  455,  33  N.  W. 

zell,    131    Ala.    429,    30    South.    777;  59;  Territory  v.  De  Gutman,  8  N.  M. 

Kingston  v.  Ft.  Wayne  etc.  Ry.  Co.,  92,   42   Pac.   68;    People   v.   Webster, 

112   Mich.   40,   40  L.   R.   A.   131,   70  139  N.   Y.   73,  34  N.   E.   730;    State- 

N.    W.    315,    74    N.   W.    230;    theft:  v.   Murray,   63   N.   0.   31;    Zanone   ,. 

Wells    V.     State,     131     Ala.     48,    31  State,  97  Tenn.  101,  35  L.  E.  A.  556,. 

South.  572;  Shears  v.  State,  147  Ind.  36  S.  W.  711;  Exon  v.  State,  33  Tex. 

51,  46  N.  E.  331;  People  v.  Niles,  44  Cr.  461,  26  S.  W.  1088;   Tla-koo-yel- 

Mich.  608,   7  N.  W.   192;   People   v.  lee  v.  United  States,  167  U.  S.  274, 

Turney,    124   Mich.    542,    83    N.    W.  42  L.  Ed.  166,  17  Sup.  Ct.  Rep.  855  j. 
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cited  in  this  section  the  appellate  court  held  that  the  ques- 
tions were  properly  received  in  the  discretion  of  the  court, 
but  in  others  it  was  ruled  that  the  cross-examiner  had  the 
right  to  insist  upon  the  questions,  and  that  they  properly 
affected  the  credit  and  veracity  of  the  witness,  and  that 
large  latitude  should  be  given  when  circumstances  seem 
to  justify  it  in  allowing  full  inquiry  into  the  history  of 
witnesses,,  and  other  matters  tending  to  illustrate  their  real 
character.  The  majority,  however,  are  against  regarding 
the  putting  of  such  questions  as  a  right,  and  it  seems  more 
in  consonance  with  the  spirit  of  the  law  that  there  should 
be  some  limitation.  That  limitation,  ex  necessitate  rei 
cannot  be  an  arbitrary  one.  Logically,  therefore,  it  must 
be  discretionary  with  the  court.  In  a  well-known  New 
York  case,^^  an  action  for  personal  injuries,  one  of  the 


Bedgood  v.  State,  115  Ind.  279,  17 
N.  E.  621;  keeping  an  opium  joint: 
Goon  Bow  V.  People,  160  111.  438,  43 
N.  E.  593;  prior  acts  of  violence: 
State  V.  Wells,  54  Kan.  161,  37  Pae. 
1005 ;  People  v.  Irving,  95  N.  Y.  541 ; 
People  V.  McCormick,  135  N.  Y.  663, 
32  N.  E.  26 ;  State  v.  Sauer,  42  Minn. 
258,  44  N.  W.  115;  Quigley  v. 
Turner,  150  Mass.  108,  22  N.  E.  586; 
State  V.  Kent  (State  v.  Pancoast),  5 
N.  D.  516,  35  L.  E.  A.  518,  67  N.  W. 
1052;  as  to  being  a  ganible'r:  Leslie 
V.  Commonwealth,  19  Ky.  Law  Eep. 
1201,  42  S.  W.  1095;  State  v. 
Ekanger,  8  N.  D.  559,  80  N.  W.  482; 
acts  of  fraud:  City  of  South  Bend  v. 
Hardy,  98  Ind.  577,  49  Am.  Rep.  792; 
connection  with  lotteries:  People  v. 
Noelke,  .94  N.  Y.  137,  46  Am.  Eep. 
128;  counterfeiting:  People  v.  Giblin, 
115  N.  Y.  196,  4  L.  R.  A.  757,  21 
N.  E.  1062  (in  Bersch  v.  State,  13 
Ind.  434,  74  Am.  Dec.  263,  the  court 
held  while  it  was  not  error  to  exclude 
the  question,  it  would  not  have  been 
error   to   have  permitted  it) ;    illegal 


liquor  selling:  Dickey  v.  State  (Tex. 
Cr.),  56  S.  W.  627;  desertion  from 
army:  People  v.  Hovey,  29  Hun  (N. 
Y.),  382;  Gulf  C.  &  S.  P.  Ey.  Co. 
v-.  Johnson,  83  Tex.  628,  19  S.  W. 
151.  Even  more'  latitude  is  allowed 
in  respect  to  the  past  and  present 
residence,  vocation  or  occupation  and 
associates  of  the  witness :  State  v. 
Ward,  49  Conn.  430 ;  Wallace  v.  State, 
41  Fla.  547,  26  South.  713;  State  v. 
Chingren,  105  Iowa,  169,  74  N.  W. 
946;  Schuster  v.  Stout,  30  Kan.  529, 
2  Pac.  642;  Trabue  v.  Commonwealth, 
23  Ky.  Law  Eep.  2135,  66  S.  W.  718; 
United  States  v.  Wood,  4  Dak.  455, 
33  N.  W.  59;  Lesser  v.  New  Hamp- 
shire F.  Co.,  68  N.  H.  343,  44  Atl. 
490;  People  v.  Noelke,  94  N.  Y.  137, 
46  Am.  Eep.  128;  People  v.  Giblin, 
115  N.  Y.  196,  4  L.  R.  A.  757,  21 
N.  E.  1062;  Hollingsworth  v.  State, 
53  Ark.  387,  14  S.  W.  41;  Kirschner 
v.  State,  9  Wis.  140. 

68  Penny    v.    Rochester    R.    Co.,    7 
App.  Div.  595,  40  N.  Y.  Supp.  172. 
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witnesses  testified  he  saw  the  injuries  caused.  On  cross- 
examination  he  was  asked,  "Did  you  enter  your  grand- 
father's house  in  the  night-time,  through  an  open  window, 
and  take  from  the  room  an  article  of  value,  and  carry  it 
away  with  you  without  his  permission?"  This  was  ob- 
jected to  by  plaintiff  "as  immaterial  and  incompetent." 
The  objection  was  sustained.  On  appeal  the  court  said: 
"The  question  was  upon  irrelevant  matter,  and  whether 
it  was  allowed  was  within  the  discretion  of  the  court,  and, 
in  the  absence  of  manifest  abuse  or  injustice,  not  subject 
to  review.  The  learned  trial  justice  had  the  opportunity 
of  seeing  the  witness,  of  observing  his  conduct  and  bearing 
while  on  the  witness-stand,  and  was  capable  of  judging 
whether  such  examination  into  this  boy's  life  ought  to 
be  permitted  or  denied.  He  decided,  in  the  interest  of 
justice,  that  this  witness — so  far  as  appears,  perfectly 
disinterested  and  truthful — should  not  be  subjected  to  such 
an  examination,  and  permit  it  to  be  perpetuated  in  the 
record  of  this  action. ' '  This  ruling  followed  the  best  New 
York  decisions.^* 

§833(832,836,843).  Same— Contrary  view.— We  are, 
of  course,  dealing  with  the  subject  irrespective  of  statutory 
enactment.  In  Iowa,  for  instance,  there  is  direct  legisla- 
tive prohibition  of  questions,  the  answers  to  which  would 
expose  the  witness  to  public  ignominy.®"     Outside  of  any 

69  In  Great  Western  Turnpike  Boad  alleged  seduction  she  had  had  inter- 
Co.  V.  Loomis,  32  N.  Y.  127,  88  Am.  course  with  other  men.  The  court 
Dec.  311,  the  court  said:  "A  question  said  that  the  matter  sought  to  be 
which  is  alike  degrading  to  answer  elicited  by  the  question  would,  most 
or  decline  to  answer  should  never  be  clesirly,  tend  to  bring  the  witness  into 
put,  unless,  in  the  judgment  of  the  public  disgrace;  for,  by  the  question 
court,  it  is  likely  to  promote  the  ends  the  appellant  sought  to  show  that, 
of  justice":  See,  also,  Warren  v.  prior  to  her  seduction,  the  witness  had 
Commonwealth,  99  Ky.  370,  35  S.  W.  illicit  intercourse  with  other  men  than 
1028;  Jennings  v.  Prentice,  39  Mich.  the  defendant.  It  was  the  right  of 
421;  State  v.  Davidson,  67  N.  C.  119.  the    witness,    therefore,    to    refuse    to 

60  Iowa  Code  1894,  §4612.     In  an  answer:  Brown  v.  Kingsley,  38  Iowa, 

action   of   seduction   the   plaintiff   re-  220,    distinguishing   State   v.    Suther- 

fused  to  answer  whether  before  the  land,    30    Iowa,    570,    which    waa    a 
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such  statutory  provision  it  will  be  found  that  in  another 
class  of  decisions  an  entirely  different  view  from  that  dis- 
cussed in  the  preceding  section  is  maintained,  namely,  the 
view  that  no  such  latitude  of  cross-examination  should  be 
permitted  as  would  tend  to  discourage  witnesses  from  dis- 
closing the  truth  and  appearing  in  courts  of  justice  to  tes- 
tify. It  is  argued  that  collateral  matters  tending  merely 
to  disgrace  the  witness  are  not  properly  relevant  to  the 
issue;  that  it  is  grossly  unjust  to  witnesses  to  be  obliged 
to  disclose  past  transactions  which  may  have  been  long 
forgotten,  and  which  in  no  way  concern  the  litigation,  and 
that  the  liberal  rule  adopted  in  some  of  the  decisions  tends 
to  expose  witnesses  unnecessarily  to  false  and  unjust  ac- 
cusations which  cannot  be  disproved,  and  that  the  in- 
jury to  character  caused  by  such  cross-examination  cannot 
be  remedied  by  any  answer  the  witness  can  give.®^     It  is 


criminal  prosecution  in  which  previ- 
ously chaste  character  was  an  essential 
ingredient. 

61  Cross-examination  as  to  imma- 
terial facts  to  affect  credit  excluded: 
Roberts  v.  Johnson,  23  Ky.  Law  Kep. 
83S,  e.i  S.  W.  526;  Steen  v.  Santa 
Clara  V.  M.  &  L.  Co.,  134  Cal.  355, 
66  Pac.  321;  acts  of  unchastity, 
sexual  intercourse,  frequenting  houses 
of  ill-fame  and  the  like:  People  v. 
.  Tiley,  84  Cal.  651,  24  Pac.  290;  Craw- 
ford V.  State,  112  Ala.  1,  21  South. 
214;  State  v.  Sibley  (Mo.),  31  S.  W. 
1033 ;  Commonwealth  v.  Began,  105 
Mass.  593;  Derwin  v.  Parsons,  52 
Mich.  425,  50  Am.  Bep.  262,  18  N.  W. 
200;  Sage  v.  State,  127  Ind.  15,  26 
N.  E.  667;  Commonwealth  v.  Wilson, 
17  Ky.  Law  Eep.  578,  32  S.  W.  166; 
Travis  v.  Stevens,  127  Mich.  687,  87 
N.  W.  85 ;  Tucker  v.  Tucker,  74  Miss. 
93,  32  L.  E.  A.  623,  19  South.  955;- 
Goins  V.  City  of  Moberly,  127  Mo. 
116,  29  S.  W.  985;  Lohman  v.  Peo- 
Evidence  V — 11 


pie,  1  N.  Y.  379,  49  Am.  Dec.  340; 
La  Beau  v.  People,  34  N.  Y.  223; 
People  V.  Un  Dong,  106  Cal.  88,  39 
Pac.  12;  Myers  v.  State,  51  Neb.  517, 
71  N.  W.  33;  Holtz  v.  State,  76  Wis. 
99,  44  N.  W.  1107;  State  v.  Coella, 
3  Wash.  99,  28  Pac.  28;  Goodwin  v. 
State,  114  Wis.  318,  90  N.  W.  170; 
gambling:  People  v.  Un  Dong,  106 
Cal.  88,  39  Pac.  12;  acts  of  violence: 
State  V.  Carson,  66  Me.  116;  Coble 
v.  State,  31  Ohio  St.  100;  Buel  v. 
State,  104  Wis.  132,  80  N.  W.  78; 
other  frauds  or  corrupt  conduct:  Com- 
monwealth V.  Mason,  105  Mass.  163, 
7  Am.  Rep.  507;  Commonwealth  v. 
Sehaflfner,  146  Mass.  512,  16  N.  E. 
280;  Preston  v.  State,  41  Tex.  Cr. 
300,  53  S.  W.  127;  People  v.  Noelke, 
94  N.  Y.  137,  46  Am.  Eep.  128; 
Sloeum  V.  Knosby,  70  Iowa,  75,  30 
K.  W.  18;  Russell  v.  Cruttenden,  53 
Conn.  564,  4  Atl.  267  ;  Clark  v. 
Eeingier,  66  Iowa,  507,  24  N.  W.  16; 
Madden    v.    Koester,    52    Iowa,    692, 
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also  urged  that  sucli  inquiry  leads  to  confusion  of  issues 
and  tends  to  distract  the  attention  of  the  jury  from  the 
real  questions  involved.  From  the  illustrations  cited  in 
the  notes  it  will  be  found  that  some  of  the  decisions  ex- 
cluding testimony  as  to  offenses,  misconduct  and  other  im- 
material facts  tending  to  disparage  the  witness  sustain 
the  ruling  of  the  trial  judge  as  within  the  range  of  discre- 
tion, while  others  have  reversed  the  rulings  of  the  trial 
court  on  the  ground  that  the  discretion  was  abused,  or  that 
the  mode  of  questioning  was  wholly  illegal.  An  oft-cited 
New  York  decision*^  speaks  with  no  uncertain  voice  of 
the  noxious  consequences  of  the  rule  of  permitting  an  un- 
restrained license  in  the  hands  of  the  cross-examiner.  "If 
the  judgment  of  the  court  below  be  upheld  by  the  sanction 
of  this  tribunal,  it  will  embody  in  our  system  of  jurispru- 
dence, a  rule  fraught  with  infinite  mischief.     It  will  sub- 


3  N.  W.  790;  South  Bend  v.  Hardy 
98  Ind.  577,  49  Am.  Bep.  795;  Der- 
win  V.  Parsons,  52  Mich.  425,  50  Am. 
Eep.  262,  18  N.  W.  200;  Berech  v. 
State,  13  Ind.  434,  74  Am.  Dec.  263; 
People  V.  Eyan,  55  Hun,  214,  8  N.  Y. 
Supp.  241;  illegal  liquor  selling: 
Commonwealth  v.  McDonald,  110 
Mass.  405;  other  slanders:  Sullivan 
V.  O'Leary,  146  Mass.  322,  15  N.  E. 
775;  expulsion  from  church:  People 
T.  Dorthy,  156  N.  Y.  237,  50  N.  E. 
800;  expulsion  from  the  bar:  Smith 
V.  Castles,  1  Gray  (Mass.),  108;  dis- 
charge from  arrriy:  State  v.  Spotted 
Hawk,  22  Mont.  33,  55  Pac.  1026; 
agreement  with  attorney  as  to  division 
of  damages:  McLimans  v.  Lancaster, 
63  Wis.  596,  23  N.  W.  689;  making 
of  affidavit  of  prejudice  to  obtain 
change  of  venue:  McLimans  v.  Lan- 
caster, 63  Wis.  596,  23  N.  W.  689; 
avoiding  payment  of  debts  by  tak- 
ing advantage  of  statute  of  limita- 
tions: Marshall  v.  Morrissey,  6  III. 
App.     542;     occupation:     People     v. 


Fleming,  60  Hun,  576,  14  N.  Y. 
Supp.  200 ;  Yoe  v.  People,  49  HI.  410 ; 
Fonda  v.  Lape,  56  Hun,  639,  8  N.  Y. 
Supp.  792;  State  v.  Eollins,  77  Me. 
380;  People  v.  Cahoon,  88  Mich.  456, 
50  N.  W.  384;  impeachment  of  truth 
by  court:  Pennsylvania  Co.  v.  Bray, 
125  Ind.  229,  25  N.  E.  439;  Corkrill 
V.  Hall,  76  Cal.  192,  18  Pac.  318; 
State  V.  Wooderd,  20  Iowa,  541; 
statements  showing  willingness  to  he 
bribed:  Hamilton  v.  People,  29  Mich. 
173.  See,  also,  Eoden  v.  State,  3 
Ala.  App.  193,  58  South.  74;  People 
v.  Smith,  9  Cal.  App.  644,  99  Pae. 
1111;  Adkinson  v.  State,  48  Pla.  1,  37 
South.  522;  Grant  v.  State,  122  6a. 
740,  50  S.  E.  946;  State  v.  Rogers, 
31  Mont.  1,  77  Pac.  293;  Walters  v. 
Seattle  etc.  R.  Co.,  43  Wash.  233,  24 
L.  E.  A.,  N.  S,  7SS,  93  Pac.  419; 
Schwantes  v.  State,  127  Wis.  160,  106 
N.  W.  237. 

62  Great  Western  Turnpike  Road 
Co.  V.  Loomis,  32  N.  Y.  127,  88  Am. 
Dee.  311. 
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ject  every  witness  who,  in  obedience  to  the  mandate  of  the 
law,  enters  a  court  of  justice,  to  testify  on  an  issue  in 
which  he  has  no  concern,  to  irresponsible  accusation  and 
inquisition  in  respect  to  every  transaction  of  his  life,  af- 
fecting his  honor  as  a  man  or  his  character  as  a  citizen. 
....  The  judgment  now  under  review  was  rendered  on  the 
assumption  that  it  is  the  absolute  legal  right  of  a  litigant  to 
assail  the  character  of  every  adverse  witness,  to  subject 
him  to  degrading  inquiries,  to  make  inquisition  into  his 
life,  and  drive  him  to  take  shelter  under  his  privilege,  or 
to  self-vindication    from    unworthy    imputations,    wholly 

foreign  to  the  issue  on  which  he  is  called  to  testify 

None  of  these  decisions"^  tend  to  sustain  the  proposition 
that  the  exclusion  of  inquiries  as  to  particular  transactions, 
wholly  irrelevant  to  the  issue,  for  the  purpose  of  degrad- 
ing the  witness,  is  cause    for  reversal    by  any  appellate 

tribunal A  rule  which  would  license  indiscriminate 

assaults  on  private  character,  under  the  form  of  law,  would 
contribute  little  to  the  development  of  truth,  and  still  less 
to  the  furtherance  of  justice.  It  would  tend  neither  to 
elevate  the  dignity  of  our  tribunals  nor  to  inspire  rever- 
ence for  our  system  of  jurisprudence." 

§  834  (842).  The  view  that  collateral  questions  as  to 
specific  misconduct  may  be  allowed  or  rejected  in  the  dis- 
cretion of  the  court. — Notwithstanding  the  conflicts  which 
we  have  shown  do  exist,  the  fair  conclusion  must  be  drawn 
from  the  majority  of  the  cases  that  the  putting  of  the  ques- 
tion, the  answer  to  which  involves  the  degradation  or  dis- 
grace of  the  witness,  the  compulsion  to  answer  or  the 
immunity  from  answering,  are  not  regulated  so  as  to  over- 
lap the  ultimate  decision  of  the  trial  court  made—not  ar- 
bitrarily— but  fairly  and  in  ripe  knowledge  of  the  whole 
of  the  circumstances.  Hence  we  are  justified  in  saying  that 
in  this  country,  the  rule  has  been  adopted  in  many  courts 

«3  Jackson  v.  Hnmplirey,  1  Johns.       19    Wend.    (N.    Y.)    192;    People    v. 
(N.   Y.)    498;    Southard   v.   Eexford,      'Bodine,  1  Denio  (N.  Y.),  281. 
6  Cow.  (N.  Y.)  254;  People  v.  Abbott, 
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of  very  high  authority  that  the  limits  of  the  cross-examina- 
tion in  such  cases  rest  in  the  sound  discretion  of  the  trial 
court.  They  hold  that  witnesses  may  be  cross-examined 
as  to  specific  facts,  though  not  pertinent  to  the  issue,  which 
tend  to  discredit  the  witness  or  impeach  his  moral  char- 
acter and  credit,  when  there  is  reason  to  believe  that  such 
examination  will  tend  to  the  ends  of  justice;  but  that  a 
cross-examination  of  this  character  ought  not  to  be  allowed 
when  it  seems  unjust  to  the  witness  and  uncalled  for  by 
the  circumstances  of  the  case.®*  According  to  this  view  it 
may,  as  a  rule,  be  safely  left  to  the  trial  judge  to  control 
the  inquiry;  while  it  is  proper  for  him  to  permit  questions 
tending  to  disgrace  the  witness,  if  in  an  important  way 
this  affects  his  credibility,  yet,  on  the  other  hand,  he  should 
protect  the  witness  from  insult  and  indiscriminate  attacks 
or  those  which  are  evidently  caused  by  mere  caprice  or 
resentment,  and  that  it  is  his  duty  to  exclude  inquiry  as  to 
transactions  too  remote  to  affect  credibility.*^  This  dis- 
cretion of  the  trial  judge  is  to  be  exercised  in  view  of  the 
evidence  already  introduced  and  the  testimony  of  the  wit- 
ness in  the  direct  examination  and  all  the  circumstances 
of  the  case.**  It  often  happens  that  the  appearance  and 
deportment  of  an  adverse  witness — his  prevarication,  re- 

64  Great  Western   Turnpike   Co.  v.  65  Borrego   v.    Territory,   8    N.   M. 

Loomis,  32  N.  Y.   127,   88  Am.  Deo.  446,  46  Pac.  349;  People  v.  Tiee,  131 

311;   People  v.  Oyer  &  Term.  Court,  N.  Y.  651,  15  L.  E.  A.  669,  30  N.  E. 

83   N.   Y.   436;    Hanoff  v.   State,   37  494;    Territory   v.    O'Hare,    1    N.   D. 

Ohio  St.  178,  41  Am.  Rep.  496;  Com-  30,  44  N.  W.  1003;  State  v.  Slack,  69 

monwealth  v.  Foster,  182  Mass.  276,  Vt.  486,  38  Atl.  311;   Buel  v.  State, 

65  N.  E.  391;  State  v.  Haab,  105  La.  104  Wis.  132,  80  N.  W.  7S;  Territory 

230,  29  South.  725;  Hill  v.  State,  42  v.  Chavez,  8  N.  M.  528,  45  Pae.  1107; 

Neb.   503,    60   N.   W.   916;    State   v.  People  v.  Me.A.rron,  121   Mich.   1,  79 

Ferguson,  71  Conn.  227,  41  Atl.  769;  N.    W.   944;    Ex  parte   Rowe,   7   Cal. 

Schwantes    v.    State,    127    Wis.    160,  184;   State  v.  Bacon,  13  Or.  143,  57 

106  N.  W.  237;    State  v.  Potts,  239  Am.    Rep.    8,    9    Pac.    393;    Warren 

Mo.  403,  144  S.  W.  495;   Watson  v.  v.   Commonwealth,   18   Ky.   Law  Rep. 

Twombley,  60  N.  H.  491;    People  v.  141,   35    S.   W.    1028;    State  v.   Hill, 

Noelke,  94  N.  Y.  137,  46  Am.  Rep.  52  W.  Va.  296,  43  S.  E.  160. 
128;  People  v.  Clark,  102  N.  Y.  735,  66  Storm  v.  United  States,  94  U.  S. 

8  N.  K  38;   People  v.  Gotshall,  123  76,  24  L.  Ed.  42.     See  the  cases  above 

Mich.  474,   82  N.  W.  274.  cited. 
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luctance,  or  apparent  bias,  the  intrinsic  improbability  of 
his  testimony  or  its  incongruity  with  known  facts — make  it 
the  plain  duty  of  the  court  to  permit  searching  and  dispar- 
aging inquiries  on  matters  irrelevant  to  the  issue,  for  the 
purpose  of  aiding  the  jury  in  a  collateral  inquiry  as  to  his 
credit.  "In  each  of  th«se,  as  in  other  like  cases  involving 
mere  questions  of  practice,  order  and  decorum,  the  right 
and  the  duty  of  decision  are  wisely  committed,  in  this 
state,  as  in  England,  to  the  sound  discretion  of  the  court 
in  which  the  trial  is  conducted.  Unless  there  be  a  plain 
abuse  of  discretion,  decisions  of  this  nature  are  not  sub- 
ject to  review  on  appeal."®''  In  those  jurisdictions  where 
this  rule  prevails  the  discretion  of  the  trial  judge  is  not 
subject  to  review,  unless  it  appears  to  have  been  abused 
to  the  prejudice  of  the  party  complaining.®^  In  order  to 
more  fully  illustrate  the  subject,  we  will  refer  to  some  of 
the  decisions  in  which  the  question  has  been  discussed.  In 
the  following  cases  the  disparaging  questions  were  allowed 
and  answers  compelled,  but  the  appellate  court  declined  to 
interfere:  Where,  on  a  criminal  trial,  the  defendant,  being 
a  witness  in  his  own  behalf,  was  asked  if  he  had  not  for- 
merly been  indicted  and  arrested,  and  whether  he  had  not 
plead  guilty  of  other  offenses;®"  where,  on  a  trial  for  lar- 
ceny, the  question  was  asked  of  the  prisoner,  "Have  you 
ever  been  arrested  before  for  theft,"''®  or,  "How  many 
times  have  you  been  arrested";''^  where  the  action  was 
for  indecent  assault,  counsel  were  allowed  to  ask  the  de- 

67  Great  Western  Turnpike  Boad  33  S.  C.  39,  11  S.  E.  440;  Holt  v. 
Co.  V.  Loomis,  32  N.  Y.  127,  88  Am.  Nielsen,  37  Utah,  566,  109  Pac.  470. 
Dec.  311.  See  the  other  cases  above  cited. 

68  Treadwell  v.  State,  168  Ala.  96,  69  Hanoff  v.  State,  37  Ohio  St. 
53    South.   290;    Spencer   v.   Bobbins,  178,  41  Am.  Eep.  496. 

106  Ind.  580,  5  N.  E.  726 ;   State  v.  TO  Brandon  v.  People,  42  N.  Y.  ^65. 

Fletcher,  127  La.  602,  53  South.  877;  See,  also.  People  v.  Crapo,  76  N.  Y. 

State  V.  McCoy,  112  Minn.  424,  128  288,  32  Am.  Rep.  302. 

N.  W.  465 ;   People  v.  Oyer  &  Term.  Tl  Connors  v.  People,  50  N.  Y.  240 ; 

Court,  83  N.  Y.  436;   Great  Western  Hill  v.  State,  42  Neb.  503,  60  N.  W. 

Turnpike    Co.    v.    Loomis,    32    N.    Y.  916.     See,  also,   People   v.   Crapo,   76 

127,  88  Am.  Dec.  311;  State  v.  May,  N.  Y.  288,  32  Am.  Rep.  302. 
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fendant  vrhether  he  had  paid  money  in  settlement  of  a 
former  charge  ;^2  in  what  places  he  had  resided,  although 
this  elicited  the  fact  that  he  had  been  in  jail ;  ''^  whether  the 
witness  had  been  in  jail  or  in  the  penitentiary,  and  how 
much  of  his  time  had  been  spent  in  such  places/^  In  some 
cases  the  disparaging  questions  have  been  disallowed,  and 
the  discretion  of  denial  has  not  been  interfered  with. 
Thus  where  the  trial  court,  on  an  indictment  for  adminis- 
tering poison,  refused  to  allow  a  witness  for  the  prosecu- 
tion, who  was  the  widow  of  the  man  to  whom  the  poison 
was  administered  and  the  paramour  of  the  prisoner,  to  be 
asked  on  cross-examination  whether  or  not  she  was  in  the 
habit  of  having  sexual  intercourse  with  others  than 
her  husband  before  she  had  connection  with  the  prisoner, 
the  court  said:  "The  admissibility  of  this  testimony,  and 
also  that  offering  to  show  her  illicit  connection  with  other 
named  persons,  has  been  lately  held  in  this  court  to  rest 
in  the  discretion  of  the  court  at  the  trial — only  to  be  re- 
viewed for  abuse.  It  is  quite  clear  that  the  prisoner  has 
suffered  nothing  by  the  rejection  of  this  evidence,  and  that 
the  discretion  of  the  court  at  the  trial  was  not  abused. 
Though  I  wish  to  say  that,  in  my  opinion,  as  a  general  rule, 
evidence,  on  cross-examination,  tending  to  impeach  the 
credibility  of  a  witness,  should  be  rejected  with  very  great 
caution ;  its  exclusion  can  rarely  be  proper. ""  It  is  hardly 
necessary  to  say  that  where  a  witness  has  volunteered  a 
statement  that  he  had  been  arrested,  the  discretion  of  the 
court  in  allowing  on  cross-examination  a  question  as  to  the 
cause  of  the  arrest  will  not  be  reviewed.''^  It  will  be  noted 
that  the  distinction  shows  itself  in  the  cases  between  those 

T2  Leland  v.  Kauth,  47  Mich.  SOS,  74  Eeal   v.   People,  42   N.   Y.   270; 

11  N.  W.  292;   State  v.  Martin,  124  Lights  v.  State,  21  Tex.  App.  308,  17 

Mo.  514,  28  S.  W.  12,  where  a  witness  S.  W.  428;  Mitchell  v.  Commonwealth, 

was  asked  how  often  he  had  been  in  12  Ky.  Law  Eep,  458,  14  S.  W.  4S11. 

i^^^-  ""^  Le   Beau   v.    People,    34   N.    Y. 

73  State  V.  Row,  81  Iowa,  138,  46  223. 

N.  W.  872 ;  State  v.  Pugsley,  75  Iowa,  76  Matusevitz  v.  Hun-hes    26  Mont 

743,  38  N.  W.  498.  212,  66  Pac.  939,  68  Pae.  467. 
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collateral  questions  which  do  and  those  which  do  not  af- 
fect the  credibility  of  the  witness.  The  courts  appear  to 
be  guided  by  the  rule  that  if  the  answer  would  be  collateral, 
irrelevant,  merely  disgracing  the  witness  and  not  going  to 
his  credibility,  the  question  should  be  disallowed,  and  that 
if  the  answer,  though  collateral,  irrelevant  and  disgracing 
the  witness  yet  goes  clearly  to  his  credibility,  they  will 
usually  require  the  answer.''^ 

§  835(840).  Same  —  Such  questions  admissible  when 
material  to  the  issue. — ^We  have  so  far  dealt  with  questions 
the  answers  to  which  may  degrade  or  disgrace  the  witness, 
when  such  answers  were  immaterial  to  the  issue  and  went 
only  to  the  credibility  of  the  witness.  An  entirely  dif- 
ferent proposition  is  offered  when  the  cross-examination 
seeks  to  elicit  facts  bearing  on  the  case  itself,  such  as,  for 
instance,  can  readily  be  supposed  to  exist  in  the  purely 
personal  actions  for  breach  of  promise  of  marriage,  and 
many  others,  some  of  which  we  use  for  illustration  in  this 
section.  There  seems  to  be  general  agreement  in  the  view 
that,  where  the  question  calls  for  any  fact  which  is  mate- 
rial to  the  issue,  the  witness  will  be  compelled  to  answer, 
although  it  may  tend  to  degrade  his  character,  since  the 
consequences  of  a  failure  of  justice  are  more  serious  than 
the  annoyance  or  humiliation  of  the  witness.'^*  The  United 
States  supreme  court  has  said:  "If  the  answer  of  the  wit- 
ness may  have  a  tendency  to  disgrace  him  or  bring  him 
into  disrepute,  and  the  proposed  evidence  be  material  to 
the  issue  on  trial,  the  great  weight  of  authority  is  that 
he  may  be  compelled  to  answer,  though,  if  the  answer  can 
have  no  effect  upon  the  case,  except  so  far  as  to  impair 

77  City  of  South  Bend  v.  Hardy,  9?  v.  Campbell,  20  Ky.  Law  Eep.  552, 
Ind.  577,  49  Am.  Rep.  792;  1  Greenl.  46  S.  W.  18;  Clementine  v.  State,  14 
Ev.  458.  Mo.  112;   Ex  parte  Hedden,  29  Nev. 

78  Cook  V.  State  (Ark.),  144  S.  W.  352,  13  Ann.  Gas.  1173,  90  Pao.  737; 
221;  Ex  parte  Eowe,  7  Cal.  184;  Taylor  v.  Jennings,  7  EoS.  (N.  Y.) 
Knowles  v.  Knowles,  2  Houst.  (Del.)  581;  Conway  v.  Clinton,  1  Utah,  £15; 
133;  Waters  v.  West  Chicago  St.  E.  Tayl.  Ev.,  10th  ed.,  §1459;  Greenl. 
Co.,   101   111.  App.  265;   MeCampbell  Ev.,  §454. 
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the  credibility  of  the  witness,  he  may  fall  back  upon  his 
privilege. " ''®  The  general  modern  doctrine  is  "that 
where  the  transaction,  to  which  the  witness  is  interrogated, 
forms  any  part  of  the  issue  to  be  tried,  the  witness  will  be 
obliged  to  give  evidence,  however  strongly  it  may  reflect  on 
his  character."^"  For  example,  in  actions  for  bastardy, 
the  prosecutrix  may  be  asked  on  cross-examination  whether 
she  had  sexual  intercourse  with  any  other  person  than  the 
defendant  about  the  time  the  child  was  begotten. ^^  So  on 
a  charge  of  adultery,  former  acts  of  adultery  between  the 
accused- and  the  person  named  in  the  indictment  may  be 
shown.  ^2  The  same  rule  has  been  applied  in  actions  for 
seduction,  where  the  statute  gives  to  the  female  the  right 
of  action,  as  affecting  the  measure  of  damages;*^  and  in 
an  action  for  the  sale  of  lottery  tickets,  it  is  relevant  to 
show  on  cross-examination  a  former  dealing  in  the  same 
business.**  In  an  action  for  assault,  where,  in  aggravation 
of  damages,  it  is  alleged  that  the  defendant  had  carnal 
intercourse  with  the  plaintiif  against  her  will,  it  may  be 
shown  on  cross-examination  that  the  plaintiff  has  had  in- 
tercourse with  others.  Such  testimony  is  received,  not 
only  in  mitigation  of  damages,  but  as  a  circumstance  tend- 
ing to  overcome  the  probability  that  force  was  used,  since 
the  fact  that  the  plaintiff  had  yielded  her  person  to  others 

T9  Brown  v.  Walker,  161  U.  S.  591,  35  Am.  Rep.  232.     In  New  Jersey,  the 

40  L.  Ed.  819,  16  Sup.  Ct.  Kep.  644.  old  case  of  Vaughn  v.  Ferine,  3  N.  J. 

The   extent   to   which   the   witness  is  L.  728,  4  Am.  Dec.  411,  was  in  direct 

compelled    to    answer   such    questions  opposition,  Kirkpatrick,  C.  J.,  saying 

as  do  not  fix  upon  him  a  criminal  cul-  that  "the  distinction  between  what  is 

pability  is  within  the  control  of  the  connected  with  the  issue  and  "what  is 

legislature :   State  v.  Nowell,  58  N.  H.  not    is    without    foundation."     Under 

314,  316.  Comp.   Stats.   N.   J.   1910,   vol.   2,  p. 

80  Clementine  v.  State,  14  Mo.  112.  2223,   §  8,  a  witness  shall  not  be  ex- 

81  Smith  V.  Yaryan,  69  Ind.  445,  35  cused  from  answering  any  questions 
Am.  Rep.  232.  See  §  153,  onte;  §  841,  relevant  and  material  to  the  issue, 
P"**'  provided  the  answers  will  not  expose 

82  Commonwealth  v.  Nichols,  114  him  to  a  criminal  prosecution  or  pen- 
Mass.  285,  19  Am.  Rep.  346.  See  alty,  or  to  a  forfeiture  of  his  estate. 
§  152,  ante;  §  841,  post.  84  People  v.  Noelke,  94  N.  Y.  137, 

S8  Smith   V.   Yaryan,   69    Ind.   445;       46  Am.  Rep.  128. 
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would  raise  an  inference  that  she  might  have  yielded  to  the 
defendant  without  much  force.  ^'^  In  an  action  on  an  official 
bond,  where  the  sole  question  was  whether  the  sheriff  had 
paid  the  treasurer  a  certain  sum  of  money,  the  genuine- 
ness of  the  receipt  for  which  was  impeached,  one  of  the 
defendants,  having  testified,  was  asked  as  to  having  dis- 
posed of  his  property  and  whether  he  had  consulted  a 
spiritualist  as  to  the  whereabouts  of  the  money.  Objec- 
tions to  the  questions  were  overruled  and  the  trial  court 
upheld,  the  court  saying:  "It  was  relevant  to  ask  him  if 
he  had  not  conveyed  away  his  property,  for  it  tended  to 
show  an  apprehension  on  his  part  that  the  receipt  would 
be  established We  can  see  no  objection  to  the  ques- 
tion, 'if  the  witness  had  not  gone  to  New  York  and  con- 
sulted a  spiritualist  to  find  out  about  the  money.'  It 
tended  to  show  that  the  witness  had  doubts  about  the 
genuineness  of  the  receipt  and  was  impressed  with  the  neces- 
sity of  invoking  further,  light  upon  the  subject.  So  it  was 
not  irrelevant;  and  although  it  might  have  had  the  eflfect 
of  exposing  the  witness  to'  ridicule,  still,  as  he  offered  him- 
self for  a  witness  in  his  own  behalf,  it  was  well  to  let  the 
jury  be  informed  of  all  of  the  surroundings  so  as  to  enable 
them  to  pass  upon  his  credit."®"  So,  while  it  is  not  com- 
petent, as  a  rule,  to  cross-examine  as  to  the  witness'  re- 
ligious belief,  yet  when  rights  to  property  claimed  depend 
upon  the  question,  the  witness  may  properly  be  asked. 
Under  such  circumstances  it  forms  relevant  part  of  the 
case.®''  The  onus  is  on  the  party  putting  the  question  to 
show  its  relevancy.®®  Of  course,  it  is  well  settled  iinder 
this  rule  that  proof  of  other  crimes  may  be  received  ivhen 
they  show  a  motive  for  the  commission  of  the  crime  being 
tried  as  part  of  a  plan  or  scheme  of  which  it  is  a  part.*" 

86  Watry  v.   Ferber,   18  Wis.   500,  87  Kiaor      v.      Stancifer,      Wright 

86  Am.  Dec.  789.  (Ohio),  323. 

88  People  V.  Lohman,  2  Barb.   (N. 
86  Lassiter   v.   Phillips,    fO    N.    C.      y ,   gie 

462.  89  See  §  143  et  seq.,  ante. 
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§  836  (844^).  Cross-examination  of  party. — It  is  tlie  rule 
which  generally  prevails  that,  when  a  party  to  an  action 
voluntarily  becomes  a  witness  in  his  own  behalf,  the  same, 
rules  of  cross-examination  obtain  as  in  the  case  of  other 
witnesses.®"  It  is,  however,  held  in  some  jurisdictions  that, 
in  the  discretion  of  the  court,  greater  liberty  of  cross-ex- 
amination may  be  allowed  in  such  cases,  in  inquiring  as 
to  matters  not  mentioned  in  the  direct  examination,®^  and 
especially  when  fraud  or  good  faith  is  the  issue."^  But 
such  latitude  is  only  discretionary  and  not  a  right  of  the 
adverse  party.®^  It  is  well  settled  that  a  party  who  be- 
comes a  witness  in  his  own  behalf  may  be  compelled  to 
answer  all  questions  which  bear  directly  or  indirectly  upon 
the  testimony  given  in  chief,  or  which  test  the  credibility, 
knowledge  or  recollection  of  the  witness,  even  though  an- 

90  Clark  V.  Eeese,  35  Cal.  89;  Lee- 
Clark  etc.  Co.  V.  Yankee,  9  Colo.  App. 
443,  48  Pao.  1050;  Hansen  v.  Miller, 
145  111.  538,  32  N.  E.  548;  Miller 
V.  Dill,  149  Ind.  326,  49  N.  B.  272; 
State  V.  Buffington,  71  Kan.  804,  4 
L.  R.  A.,  N.  S.,  154,  81  Pae.  465; 
Borden  v.  Lynch,  34  Mont.  503,  87 
Pac.  609;  State  v.  Merriman,  34  S.  C. 
16,  12  S.  E.  619;  Howland  v.  Jeneks, 
7  Wis.  57  (by  statute) ;  MoManus  v. 
Mason,  43  W.  Va.  196,  27  S.  E.  293. 
See,  also,  Denniston  v.  Philadelphia 
Co.,  161  Pa.  41,  28  Atl.  1007;  Clukey 
V.  Seattle  Elee.  Co.,  27  Wash.  70,  67 
Pac.  379.  See  the  late  cases:  Gjurich 
V.  Fieg,  ]64  Cal.  429,  129  Pac.  464; 
Sehleuter  v.  Sherman  Bros.,  169  111. 
App.  386;  Mke  v.  Atchison  etc.  K. 
Co.  (Kan.),  133  Pac.  871;  Darling 
V.  1-Iaff  (Mich.),  141  N.  W.  575;  Free- 
man V.  Shaw,  173  Mich.  262,  139  N. 
W.  66;  A.  Graf  Distilling  Co.  v.  Wil- 
son (Mo.  App.),  156  S.  W.  23;  Hamil- 
ton V.  Smith,  141  N.  Y.  Supp.  577; 
Bachmann  v.  Little,  152  App.  Div. 
811, 137  N.  Y.  Supp.  699;  Mcintosh  v. 


McNair,  63  Or.  57,  126  Pae.  9; 
Alexander  v.  Eighter,  240  Pa.  22,  87 
Atl.  427;  Houston  Chronicle  Pub.  Co. 
V.  McDavid  (Tex.  Civ.  App.),  157 
S.  W.  224;  Gilmore  v.  Brown  (Tex. 
Civ.  App.),  150  S.  W.  964. 

91  State  V.  Bulla,  89  Mo.  595,  1  S. 
W.  764;  United  Cigar  Stores  v. 
Young,  36  App.  Cas.  (D.  C.)  390; 
People  V.  Tice,  131  N.  Y.  651,  15  L. 
R.  A.  669,  30  N.  E.  494;  Schwoebel 
V.  Fugina,  14  N.  D.  375,  104  N.  W. 
484;  Ryan  v.  Dutton  (Tex.  Civ. 
App.),  38  S.  W.  546;  Ward  v.  Thomp- 
son, 146  Wis.  376,  131  N.  W.  1006; 
Rea  V.  Missouri,  17  Wall.  (U.  S.) 
532,  21  L.  Ed.  707;  International 
Harvester  Co.  v.  Voboril,  187  Fed. 
973,  110  C.  C.  A.  311. 

92  Riordan  v.  Guggerty,  74  Iowa, 
6S8,  39  N.  W.  107;  Atwood  v.  Mar- 
shall, 52  Neb.  173,  71  N.  W.  1064; 
Whipple  V.  Preece,  24  Utah,  364,  67 
Pac.  1072.     See  §  821,  ante. 

03  Norris  v.  Cargill,  57  Wis.  251, 
15  N.  W.  148. 
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swers  to  sucli  questions  might  tend  to  criminate  him.**  In 
a  late  Wisconsin  case  the  court  said  that  the  cross-exami- 
nation of  a  party  testifying  in  his  own  behalf  can  take  a 
wide  range  before  prejudicial  error  can  be  predicated 
thereon.*^  Thus  in  an  action  to  recover  money  paid,  the 
defense  was,  inter  alia,  that  the  money  was  paid  under  an 
illegal  agreement,  to  wit,  a  sale  of  liquor  contrary  to  law, 
the  seller  not  being  a  town  agent  appointed  by  the  muni- 
cipal government.  The  defendants  at  the  trial  introduced 
evidence  tending  to  show,  as  the  plaintiffs  admitted,  that 
the  plaintiffs  bad  not  been  appointed  town  agents.  One  of 
the  plaintiffs,  having  offered  himself  as  a  witness  in  their 
behalf,  was  asked  by  the  defendants  on  cross-examination 
whether  the  plaintiffs  had  a  license  to  sell  intoxicating 
liquors,  and  declined  to  answer  the  question  upon  the 
ground  that  it  might  have  a  tendency  to  criminate  him- 
self.    "This  refusal  to  answer,  like  any  other  refusal  to 


0*  Este  V.  Wilshire,  44  Ohio  St. 
636 ;  Commonwealth  v.  Price,  10  Gray, 
472,  71' Am.  Dec.  668;  Commonwealth 
V.  Lannan,  13  Allen  (Mass.),  564; 
Sharp  V.  Hoffman,  79  Cal.  404,  21 
Pac.  846;  State  v.  Ober,  52  N.  H. 
459,  13  Am.  Eep.  88;  Commonwealth 
V.  Nichols,  114  Mass.  285,  19  Am. 
Rep.  346,  and  note;  Commonwealth  v. 
Smith,  163  Mass.  411,  40  N.  E.  189; 
Bains  v.  State,  88  Ala.  91, 7  South.  315; 
Peek  T.  State,  86  Tenn.  259,  6  S.  W. 
389;  Connors  v.  People,  50  N.  Y. 
240;  People  v.  Dupounce,  133  Mich. 
1,  103  Am.  St.  Eep.  435,  2  Ann.  Gas. 
246,  94  N.  W.  388;  State  v.  Kent 
(State  V.  Pancoast),  5  N.  D.  541,  35  L. 
R.  A.  518,  67  N.  W.  1052;  Sawyer  v. 
United  States,  202  U.  S.  150,  6  Ann. 
Cas.  269,  50  L.  Ed.  972,  26  Sup.  Ct. 
Rep.  575.  See  note  to  State  v.  Dun- 
can, 38  Am.  St.  Rep.  895.  In  some 
states  the  rule  is  not  carried  to  this 
length.  In  Georgia  it  is  held  that  a 
party,  though  introduced  as  a  witness 


in  his  own  behalf,  may,  upon  cross- 
examination  as  to  matters  not  volun- 
tarily testified  about  on  his  direct  ex- 
amination, decline  to  give  testimony 
which  would  tend  to  criminate  him,  or 
to  bring  infamy,  disgrace,  or  public 
contempt  upon  himself  or  his  family, 
notwithstanding  the  fact  that  at  a 
previous  trial  of  the  case  he  had 
waived  his  privilege  of  remaining 
silent  as  to  these  matters.  A  waiver 
of  this  kind  is  not  binding  upon  a 
witness  at  a  trial  subsequent  to  that 
at  which  the  waiver  was  made: 
Georgia  R.  etc.  Co.  v.  Lybrend,  99  Ga. 
421,  27  S.  E.  794. 

95  Ward  V.  Thompson,  146  Wis.  376, 
131  N.  W.  1006.  In  an  earlier  Wiscon- 
sin case,  however,  it  was  held  that 
while  latitude  was  allowable,  the  cross- 
examination  should  be  confined  to 
matter  elicited  on  direct  examination; 
Sullivan  V.  Collins,  107  Wis.  291,  83 
N.  W.  310,  followed  in  Lautcrbach 
V.  Netzo,  111  Wis.  322,  87  N.  W.  230. 
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produce  evidence  in  Ms  own  power,  was  competent  evi- 
dence against  him  and  his  partner.  A  party  offering  him- 
self as  a  witness  in  his  own  behalf  stands  differently  in 
this  respect  from  a  third  person  brought  into  court  to  tes- 
tify in  a  ease  in  which  he  has  no  interest.  "^^  Although  a 
party  by  taking  the  stand  as  a  witness  subjects  himself  to 
the  rules  applicable  to  other  witnesses,  he  is  not  thereby 
deprived  of  his  rights  as  a  party,  and  his  counsel  may,  in 
a  proper  case,  raise  the  question  of  privilege  for  his  client 
while  he  is  on  the  witness-stand.^''  In  many  of  the  illus- 
trations cited  in  former  sections  the  witnesses  were  par- 
ties to  the  action,  and  the  decisions  already  referred  to 
show  that,  as  in  other  cases,  the  extent  to  which  collateral 
questions  may  be  asked  on  cross-examination  to  discredit 
the  witness  depends  very  much  upon  the  discretion  of  the 
trial  judge,  which  will  not  be  interfered  with  except  in 
cases  of  abuse."®  In  some  states  it  is  broadly  held  that, 
on  cross-examination,  a  party  may  be  asked  any  questions 
affecting  the  merits  of  the  controversy,  whether  the  par- 
ticular transaction  asked  about  has  been  referred  to  in  the 
direct  examination  or  not.^*  As  a  general  rule,  the  cross- 
examination  of  a  witness  follows  the  direct  examination, 
but  in  some  states  a  party  is  entitled  to  call  and  cross-ex- 
amine the  adverse  party,  and  if  the  adverse  party  is  a 
corporation,  then  the  directors  or  other  managing  officers 
of  such  corporation.  The  object  of  the  statute  was  to 
permit  a  party  to  call  his  adversary  at  the  trial,  without 
making  him  his  own  witness,  and  elicit  from  him,  if  possible, 
material  facts  within  his  knowledge,  by  a  cross-examina- 
tion, precisely  as  if  he  had  already  been  examined  on  his 

96  Andrews  v.  Prye,  104  Mass.  234.  Kan.  500,  70  Pac.  336;  State  v.  Pliil- 

97  People  V.  Brown,  72  N.  Y.  571,  lips,  70  N.  C.  462;  TaUor  v.  McFattev 
28  Am.  Eep.  183.     "^.^e  §730,  mite.  (Tex.    Civ.    App.),    109    S.    W.    395; 

98  Lanigan  v.  Neely,  4  Cal.  App.  TTnited  States  v.  Brown,  40  Fed.  437. 
760,  89  Pae.  441;  Gorman  v.  Pitts,  See  §§828  et  seq.,  834  et  seq.,  ante. 
80  Conn.  531,  69  Atl.  357;  Keyes  99  Hay  v.  Eeid,  85  Mich.  296,  48 
V.  State,  122  Ind.  527,  23  ^.  B.  1097;  N.  W.  507.  See  §  820  et  seq.,  anie, 
South  Bend  v.  Hardy,  98  Ind.  577,  49  and  cases  there  cited. 

Am.   Rep.   792;   Bassett  v.  Glass,   65 
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own  behalf  in  chief.  It  was  not,  however,  intended  to  per- 
mit a  plaintiff  to  make  one  of  his  own  witnesses  a  nominal 
party  to  the  record,  and  then  call  him,  and  cross-examine 
him,  not  as  an  adverse  party,  but  as  a  witness  against  the 
actual  adverse  defendants.^""  It  follows  that  the  party's 
own  counsel  may  examine  the  witness  on  such  original 
cross-examination  by  the  adversary.^ 

§  837  (845) .  Same  —  In  criminal  cases.*  —  Where  the 
party  becomes  a  witness  in  his  own  behalf  in  a  criminal 
case,  it  is  generally  held  that  the  same  general  rules  ob- 
tain as  in  civil  cases.  Under  the  rule  which  generally  pre- 
vails in  the  United  States,  the  cross-examination  should 
only  extend  to  those  matters  referred  to  in  the  direct  ex- 
amination, subject,  of  course,  to  the  qualification  that, 
within  proper  limits,  questions  tending  to  discredit  the  wit- 
ness may  be  asked.^     It  has  been  suggested  that  there  is 


100  Suter  T.  Page,  64  Minn.  444,  67 
N.  W.  67.  The  statute  means  simply 
this:  that  any.  party  to  the  record 
may  be  called,  as  a  matter  of  right, 
for  cross-examination  by  any  other 
party  to  the  action,  where  the  record 
shows  that  there  is  an  issue  between 
them  to  be  tried:  See  Bowers  v. 
Sehuler,  54  Minn.  99,  55  N.  W.  817. 
See,  also,  Reed  t.  Mattapan  Deposit 
etc.  Co.,  198  Mass.  306,  84  N,  E, 
469 ;  National  Coal  Co.  v.  Cincinnati 
Gas  etc.  Co.  (Mich.),  132  N.  W.  I 
Connecticut  River  Power  Co.  v.  Dick- 
inson, 75  N.  H.  353,  74  Atl.  585 
Teel  T.  Byrne,  24  N.  J.  L.  631 
Simon  y.  Mooney,  22  Ohio  C.  C.  271 
12  Ohio  Cir.  Dec.  73;  Callary  v. 
Easton  Transit  Co.,  185  Pa.  176,  39 
Atl.  813;  Floren  t.  Larson,  29  S.  D. 
63,  135  N.  W.  672;  Moore  v.  May, 
117  Wis.  192,  94  N.  W.  45.  The 
party  so  cross-examined  must  be  the 
real  party  in  interest,  although  it  is 
not    reversible    error    to    permit    the 


cross-examination  of  a  nominal  party 
where  no  pre.judiee  has  been  sustained 
by  the  adversary:  Allen  v.  Eneroth, 
118  Minn.  476,  137  N.  W.  16.  These 
statutes  do  not  apply  in  federal  equity 
suits:  Calivada  Col.  Co.  v.  Hays,  119 
Ped.  202;  Dravo  v.  Pabel,  132  TJ.  S. 
487,  33  L.  Ed.  421. 

1  Stratton  etc.  Co.  v.  Stratton,  206 
Mass.  117,  92  N.  E.  34;  Teel  v. 
Byrne,  supra. 

2  This  section  dealing  with  criminal 
cases  is  reproduced  without  comment 
from  the  second  edition,  to  preserve 
the  numerical  order  of  the  work. 

3  State  V.  Chamberlain,  89  Mo.  129, 
1  S.  W.  145  (by  statute);  State  v. 
Saunders,  14  Or.  300,  12  Pae.  441; 
State  v.  Moore,  32  Or.  65,  48  Pae. 
468 ;  Mitchell  v.  State,  94  Ala.  68,  16 
South.  518;  State  v.  Anderson,  126 
Mo.  542,  29  S.  W.  576;  State  ,.  Kent 
(State  V.  Pancoast),  5  N.  D.  516,  35 
L.  R.  A.  518,  67.  N.  W.  1052  (full 
discussion) ;  People  v.  Eozelle,  78  Cal. 
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an  added  reason  for  confining  the  cross-examination  of  a 
defendant  to  the  matters  stated  in  the  direct  examination, 
since  to  compel  answers  to  other  questions  might  be  deemed 
a  violation  of  the  constitutional  provision  which  exempts 
him  from  testifying  against  himself.*  In  a  few  cases  it 
has  also  been  suggested  as  a  reason  for  caution  that  al- 
though proof  of  former  misconduct  is  ostensibly  offered 
to  affect  credibility,  it  may  be  used  unfairly  to  convict  the 
defendant  upon  irrelevant  testimony.'  It  is  clear  that, 
in  a  criminal  case,  the  accused,  if  a  witness,  must  answer 
on  cross-examination  as  to  all  matters  relevant  to  his  ex- 
amination in  dhief.  "He  cannot  claim  the  advantage  of 
the  position  of  a  witness  and  at  the  same  time  avoid  its 
duties  and  responsibilities."®  In  some  states  there  are 
statutes  which  make  a  defendant  in  criminal  prosecutions 
competent  to  testify  and  liable  to  cross-examination  as  to 
any  matter  referred  to  in  the  direct  examination.  In  these 
jurisdictions  it  is  held  that  the  statute  must  be  construed 
as  restricting  the  discretion  of  the  court.''  The  object  of 
statutes  allowing  accused  persons  to  testify  "is  not  to 
protect  or  assist  criminals,  but  to  promote  the  discovery 

84,   20  Pac.   36.     See   §§  730,   820  et  State   v.   Larkins,    5    Idaho,    200,   47 

seq.,  ante.     See  notes  to  State  v.  Dun-  Pac.  945 ;   State  v.  Duncan,  7  Wash, 

can,  38  Am.  St.  Eep.  895,  and  State  336,  38  Am.  St.  Eep.  888,  35  Pac.  117; 

V.  White,  27  Am.  Eep.  140.  Harrold  v.  Territory,  18  Okl.  395,  11 

i  People  V.  O'Brien,  66  Cal.  602,  6  Ann.   Cas.   818,   10   L.   E.   A.,  N.   S., 

Pao.    695    (by    statute).     See    §730,  604,  89  Pac.  202.     See,  also.  State  v.' 

ante.     See  valuable  note  to  People  y.  Kent,  4  N.  D.  577,  27  L.  E.  A.  686  62 

Tice,  15  L.  E.  A.  669.  N.    W.   631.     See   note   to   People'  y. 

5  People  V.  Brown,  72  N.  Y.  571,  Tice,  15  L.  E.  A.  669. 

28   Am.  Eep.   183;    People  v.   Crapo,  T  People  y.  Gallagher,  100  Cal.  466, 

76  N.  Y.  288,  32  Am.  Eep.  302.  35  Pac.  80;   People  v.  Arrighini,  122 

6  Brandon  y.  People,  42  N.  Y.  265;  Cal.  121,  54  Pac.  591;  State  v.  Turner, 
People  V.  Eussell,  46  Cal.  121;  People  110  Mo.  196,  19  S.  W.  645;  Lewis 
y.  Sutherland,  104  Mich.  468,  62  N.  W.  v.  Territory,  7  Ariz.  52,  60  Pac.  694- 
566;  People  y.  Clark,  106  Cal.  32,  39  Slate  v.  Saunders,  14  Or.  300.  12  Pac. 
Pao.  53;  Commonwealth  v.  Smith,  163  441.  But  couviction  of  felony  may 
Mass.  411,  40  N.  E.  189;  State  v.  be  shown:  People  y.  Crowley,  100  Cal. 
Kent    (State  v.   Pancoast),   5   N.   D.  478,  35  Pac.  84. 

516,  35  L.  E.  A.  518,  67  N.  W.  1052; 
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of  tlie  truth."*  Thus,  if  the  charge  is  adultery,  the  ac- 
cused may  be  asked  if  he  has  not  committed  the  offense 
with  the  person  named  in  the  indictment  at  other  times;' 
and,  in  a  charge  for  selling  liquor,  the  defendant,  if  he 
becomes  a  witness,  may  be  asked  as  to  other  sales  at  about 
the  time  of  that  alleged.^"  In  this  class  of  cases  it  is  held 
that  if  an  accused  person  "takes  an  oath  to  tell  the  whole 
truth,  the  cross-examination  is  not  restricted  to  matters 
inquired  of  in  chief.  He  may  be  cross-examined  like  other 
witnesses.  He  may  be  questioned  as  to  all  incriminating 
circumstances,  and  he  must  answer  all  such  questions  as 
are  relevant  to  the  subject  of  the  charge  against  him. 
Whatever  he  has  said  or  done,  or  omitted  to  say  or  do, 
which  is  relevant,  may  be  inquired  into.  By  taking  the 
stand  as  a  witness,  he  has  consented  and  offered  to  sub- 
mit to  such  inquiry,  and  he  must  testify  to  whatever  has 
legitimate  bearing  upon  the  question  of  his  guilt. "  ^'  When 
we  come  to  inquire  to  what  extent  a  party  in  a  criminal 
case  may  be  interrogated  as  to  matters  which  merely  tend 
to  degrade  him  in  the  estimation  of  the  jury,  we  find  the 
same  conflict  which  has  been  pointed  out  in  former  sec- 
tions.^^  In  one  class  of  cases,  we  find  the  courts  allowing 
wide  latitude  to  the  cross-examiner  in  interrogating  the 
accused  as  to  the  events  of  his  past  life,  as  to  former  ar- 
rests, indictments  and  convictions  of  other  offenses,  as  well 
as   to   other  facts   tending   to   disparage   his   character}^ 

8  Commonwealth  v.  Nichols,  114  N.  W.  388;  People  v.  Tice,  131  N. 
Mass.  285,  19  Am.  Rep.  346;  State  Y.  651,  15  L.  E.  A.  669,  30  N.  E. 
V.  Wells,  54  Kan.  161,  37  Pac.  1005.  494;    Guy   v.    State,   90    Md.    2»,  44 

9  Commonwiealth    v.    Nichols,    114  Atl.  997. 

iTass.  285,  19  Am.  Rep.  346.  12  See  §  830  et  seq.,  ante. 

10  State  V.  Wentworth,  65  Me.  234,  13  Connors  v.  People,  50  N.  Y.  240 
20  Am.  Rep.  688.  (where   the  prisoner   was   asked  how 

11  Commonwealth  v.  Smith,  163  many  times  he  had  been  arrested) ; 
Mass.  411,  40  N.  E.  189;  Spies  v.  Wroo  v.  State,  20  Ohio  St.  460  (charge 
People,  122  111.  1,  3  Am.  St.  Rep.  320,  of  murder,  accused  was  asked  if  he 
12  N.  E.  865,  17  N.  E.  898;  Disque  had  Been  arrested  before  for  assault 
V.  State,  49  N.  J.  L.  249,  8  Atl.  281 ;  with  intent  to  kill) ;  People  v.  Casey, 
People  V.  Dupounce,  133  Mich.  1,  103  72  N.  Y.  393  (charge  of  assault  with 
Am.  St.  Eep.  435,  2  Ann.  Cas.  246,  94  dangerous  weapon,   the  prisoner   was 
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While,  in  another  class  of  decisions,  the  courts  adopt  the 
view  that  the  cross-examination  of  persons  who  are  wit- 
nesses in  their  own  behalf,  when  on  trial  for  criminal  of- 
fenses, should  in  general  be  limited  to  matters  pertinent  to 
the  issue,  in  order  that  the  accused  shall  not  be  convicted 
for  one  offense  by  proof  that  he  may  have  been  guilty  of 
others."  It  is  clearly  impossible  to  harmonize  the  judicial 
decisions  in  this  country  upon  this  subject. 

§  838(834,835,842).  Cross-examination  as  to  arrests 
and  indictments. — Can  witnesses  be  asked  upon  cross-ex- 
amination questions  relating  to  their  former  arrests  and 
indictments?  The  answer  may  be  read  from  a  well-known 
Maryland  case.^^     "It  is  unquestionably  a  misfortune  for 


asked  as  to  other  assaults  committed 
by  him) ;  State  v.  Pfefferle,  36  Kan. 
90,  12  Pae.  406  (questions  allowed 
as  to  former  sales  of  intoxicating 
liquors) ;  Brandon  v.  People,  42  N.  Y. 
265  (former  arrest  for  theft)  ;  Hanoff 
V.  State,  37  Ohio  St.  178,  41  Am.  Eep. 
496  (as  to  former  indictment  and 
plea  of  guilty) ;  Leland  v.  Kauth,  47 
Mich.  508,  11  N.  W.  292  (as  to  for- 
mer charge  and  settlement  thereof) ; 
Real  V.  People,  42  N.  Y.  270  (ques- 
tion as  to  how  much  time  the  witness 
had  spent  iu  the  penitentiary)  ;  People 
V.  Pong  Ching,  78  Gal.  169,  20  Pac. 
396  (as  to  former  arrests,  where  the 
witness  had  testified  in  chief  as  to 
his  past  life)  ;  People  v.  Noelke,  94 
N.  Y.  137,  46  Am.  Eep.  128  (charge 
of  sale  of  lottery  tickets,  question  as 
to  former  dealing  in  the  business)  ; 
People  V.  Giblin,  115  N.  Y.  196,  4 
L.  E.  A.  757,  21  N.  E.  1062  (charge 
of  murder,  defendant  was  asked  if  he 
had  Implements  of  counterfeiting  in 
his  possession)  ;  State  v.  Miller,  100 
Mo.  606,  13  S.  W.  832,  1051  (wit- 
ness asked  concerning  former  con- 
victions) ;  People  v.  Eodrigo,  69  Gal. 


601,  11  Pac.  481;  State  v.  Duncan,  7 
Wash.  336,  38  Am.  St.  Eep.  888,  35 
Pac.  117  (questioned  as  to  fight  after 
alleged  crime).  See,  also,  Parker  v. 
.  State,  136  Ind.  284,  35  N.  E.  1105; 
Baker  v.  State,  58  Ark.  513,  25  S.  W. 
603;  People  r.  Crowley.  100  Cal.  478, 
35  Pac.  84.  See  §  830  et  seq.,  ante. 
1*  People  V.  Brown,  72  N.  Y.  571, 
28  Am.  Eep.  183  (where  the  charge 
was  forgery,  the  witness  was  asked 
how  many  times  he  had  been  arrested, 
which  was  objected  to  on  the  ground 
of  pvivilege  and  other  grounds)  ;  Peo- 
ple V.  Crapo,  76  N.  Y.  288,  32  Am. 
Rep.  203  (the  charge  was  larceny,  the 
defendant  was  asked  as  to  former 
arrest  for  bigamy,  no  claim  of  privi- 
lege being  made) ;  People  v.  Bishop, 
81  Cal.  113,  22  Pac.  477  (charge  of 
assault,  question  as  to  former  as- 
saults). See,  also,  Sharon  v.  Sharon, 
79  Cal.  633,  22  Pac.  26,  131 ;  People 
V.  Un  Dong,  106  Cal.  83,  39  Pac.  12. 
See  §§  729,  730,  ante. 

IB  Bonaparte  v.  Thayer,  95  Md. 
548,  52  Atl.  496;  Watson  v.  State, 
155  Ala.  9,  46  South.  232;  Eoss  v. 
State,   139   Ala.   144,   36   South.    718. 
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a  man  to  be  indicted,  but  that  fact  alone  is  not  always  equiv- 
alent to  guilt.  An  entirely  innocent  person  may  be  the 
victim,  and  it  would  be  a  gross  injustice  to  permit  what  is 
only  a  charge  of  misconduct  to  be  used  to  the  prejudice,  if 
not  the  ruin,  of  his  good  character."  Nevertheless,  there 
is  some  conflict  in  the  decisions  upon  the  subject.  In  one 
class  of  decisions  it  is  urged  that  the  simple  fact  that  a  wit- 
ness has  been  accused,  arrested  or  indicted  does  not  prove 
or  tend  to  prove  a  conviction  of  any  offense,  and  until  there 
is  proof  of  conviction  the  witness  should  be  protected  by 
the  legal  presumption  of  innocence.  It  is  also  insisted  with 
much  force  that  such  evidence  consists  of  mere  accusations 
and  charges  which  may  have  been  false  and  are  even  more 
objectionable  than  actual  proof  of  misconduct  on  the  part 
of  the  witness ;  that  an  arrest  or  indictment  is  not  neces- 
sarily evidence  of  misconduct.^®  It  is  well  settled  in  New 
York  state,  and  it  was  the  rule  before  parties  were  allowed 


16  Stanley  v.  Aetna  Ins.  Co.,  70 
Ark.  107,  66  S.  W.  432;  Carr  v. 
State,  43  Ark.  99;  People  v.  Silva,  121 
Cal.  668,  54  Pac.  146;  People  v. 
Warren,  184  Cal.  202,  66  Pac  212; 
People  V.  Hamblin,  68  Cal.  101,  8 
Pac.  687;  State  v.  Stewart,  6  Penne. 
(Del.)  435,  67  Atl.  786;  Beach  v. 
State,  138  Ga.  265,  75  S.  E.  139; 
Killian  v.  Georgia  E.  etc.  Co.,  97  Ga. 
727,  25  S.  E.  384;  Dotterer  v.  State, 
172  Ind.  357,  88  N.  E.  689;  Ger- 
iriinder  v.  Machinery  Mut.  Ins.  Assn., 
120  Iowa,  614,  94  N.  W.  1108;  Kit- 
teringham  v.  Dance,  58  Iowa,  632,  12 
N.  W.  612;  Landy  v.  Moritz,  33  Ky. 
Law  Bep.  223,  109  S.  W.  897;  John- 
son V.  Commonwealth,  22  Ky.  Law 
Bep.  1885,  61  S.  W.  1005;  Welch  v. 
Commonwealth,  23  Ky.  Law  Rep.  151, 
60  S.  W.  185,  948,  1118,  63  8.  W. 
984,  64  S.  W.  262  (full  discussion  of 
statute)  :  Hensley  v.  Commonwealth, 
25  Ky.  Law  Bep.  48,  74  S.  W.  677; 
State  V.  Gallo,  115  La.  746,  39  South. 
Evidence  V — 13 


1001;  Bonaparte  v.  Thayer,  95  Md. 
548,  52  Atl.  496;  Commonwealth  v. 
Gorham,  99  Mass.  420;  Starling  v. 
State,  89  Miss.  328,  42  South.  798; 
State  V.  Wigger,  196  ,Mo.  90,  93  S. 
W.  390;  Pullen  v.  Pullen,  43  N.  J. 
Eq.  136,  6  Atl.  887:  Boop  v.  State, 
58  N.  J.  L.  479,  34  Atl.  749;  People 
V.  Gaseone,  185  N.  Y.  317,  78  N.  E. 
287;  Van  Bokkelen  v.  Berdell,  130  N. 
Y.  141,  29  N.  E.  254;  People  v.  Crapo, 
76  N.  Y.  288,  32  Am.  Eep.  302;  Lips  v. 
Eiscnlerd,  32  N.  Y.  229;  Porter  ». 
State,  8  Okl.  Cr.  App.  64,  126  Pac. 
699;  Stout  v.  Eassel,  2  Yeates  (Pa.), 
334;  'Eichardson  v.  Gage,  28  S.  .D. 
390,  133  N.  W.  692;  King  v.  State 
(Tex.  Cr.  App.),,  148  S.  W.  324; 
Missouri  etc  E.  Co.  v.  Greason,  101 
Tex.  335,  107  S.  W.  527;  Vance  v. 
Commonwealth  (Va.),  19  S.  E.  785; 
McKesson  v.  Sherman,  51  Wis.  303, 
8  N.  w.  200;  Glover  v.  United  States, 
147  Fed.  426,  8  Ann.  Gas.  .1184,  77 
C.  C.  A.  450. 
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to  be  witnesses,  that  a  witness  may  not  be  impeached  or 
discredited  by  showing  on  his  cross-examination  or  in  any 
other  way  that  he  has  been  indicted.  An  indictment  is  a 
mere  accusation,  and  raises  no  presumption  of  guilt.  It  is 
purely  hearsay,  for  it  is  the  conclusion  or  opinion  of  a  body 
of  men  based  on  ex  parte  evidence.  The  rule  applies  to 
criminal  actions  as  well  as  civil,  and  to  all  witnesses, 
whether  parties  or  not.^'^  In  a  recent  Oklahoma  case  the 
subject  is  particularly  well  treated.  "An  indictment  is 
nothing  more  than  an  accusation  of  a  crime.  An  ar- 
rest is  but  the  reassertion  of  this  accusation.  Imprison- 
ment before  conviction  is  only  the  result  of  such  accusation. 
They  all  rest  upon  the  same  ground.  Both  by  statu- 
tory provisions  and  by  the  general  principles  of  the  law, 
every  person  accused  of  crime  is  presumed  to  be  inno- 
cent until  his  guilt  is  established  in  a  court  of  competent 
jurisdiction,  by  legal  evidence  beyond  a  reasonable  doubt. 
Accusations  often  rest  upon  hearsay  and  suspicion,  and  are 
frequently  prompted  by  malice.  To  allow  a  witness  to  be 
asked  if  he  has  been  indicted,  arrested  or  imprisoned  for 
crime  before  conviction  is  to  place  hearsay,  suspicion  and 
malice  upon  the  same  footing  with,  and  to  give  them  the 
same  consideration,  dignity  and  conclusive  character  as  is 
attached  to  the  solemn  judgments  of  courts,  rendered  only 
after  due  notice  and  upon  full,  fair  and  impartial  investi- 
gation.    To  this  we  cannot  agree To  permit  such 

questions  to  be  asked  is  an  act  of  cruel  injustice  to  a  wit- 
ness. It  is  out  of  harmony  with  the  philosophy  of  the  law, 
and  can  serve  no  rightful  purpose  in  the  administration 

17  People  V.   Morrison,   195   N.   Y.  the   witness   bati   perpetrated   the   of- 

116,  133  Am.  St.  Eep.  780,  88  N.  E.  fenses  for  which  he  had  been  indicted 

21,  16  Ann.  Cas.  871,  to  which  is  ap-  (of   which    there    could   be   no    ques- 

pended  a  note  on  the  subject  to  which  tlon),   it    follows,   of   necessity,    that 

we  are  indebted.     The  credibility  of  the  fact  of  his  having  been  indicted 

a  witness  is  not  to  be  impeached  by  was    inadmissible    evidence:    Jackson 

proof    of    a    particular    offense,    but  v.  Osborn,  2  Wend.   (N.  Y.)   555,  20 

by  evidence  of  general  bad  character.  Am.  Dec.  649. 
If  it  was  not  competent  to  prove  that 
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of  justice.""  If  any  illustration  were  needed  of  the  in- 
justice of  permitting  such  questions,  it  is  furnished  from 
Texas,  where  the  court  of  criminal  appeals  allows  it.  In 
one  case,  and  it  stands  to  the  credit  of  the  court's  sense  of 
fair  play  that  they  made  it  an  exception,  it  appeared  that 
the  state's  attorney  procured  an  indictment  for  perjury 
against  a  witness  for  the  defendant  upon  a  previous  trial 
for  the  same  murder,  for  the  purpose  of  discrediting  the 
evidence  of  the  witness  upon  the  second  trial.  The  court 
held  that  the  fact  of  the  finding  of  such  an  indictment 
should  not  have  been  admitted  to  impeach  the  credibility 
of  the  witness.^®  In  another  class  of  decisions  this  mode 
of  examination  is  upheld  on  the  ground  that  the  questions, 
if  answered  affirmatively,  tend  to  show  that  the  witness  has 
been  disgraced  and  to  show  his  antecedents  to  impair  his 
credibility,  and  should  be  permitted.^"  On  principle  it 
would  seem  that  such  evidence  should  be  excluded,  and  by 


18  Slater  v.  United  States,  1  Okl. 
Cr.  275,  98  Pae.  110. 

19  Bennett  v.  State,  47  Tex.  Cr.  52, 
81  S.  W.  30.  The  same  court  has 
also  held  that  the  witness  is  not  com- 
pelled to  testify  when  the  indictment 
was  for  some  offense  which  did  not  in- 
volve moral  turpitude:   Hays  v.  State, 

47  Tex.  Cr.  149,  82  S.  W.  511  (vio- 
lation of  excise  law) ;  Webb  v. 
State,  47  Tex.  Cr.  306,  83  S.  W.  394 
(indictment  for  card-playing).  And 
where  the  indictment  was  remote  in 
point  of  time:  Marks  v.  State  (Tex. 
Cr.),  78  S.  W.  512;  Gardner  v.  State, 
55  Tex.  Cr.  400,  117  S.  W.  148. 

20  Wallace  v.  State,  41  Fla.  547, 
26  South.  713;  Parker  v.  State,  136 
Ind.  284,  35  N.  E.  1105;  Oxier  v. 
United  States,  1  Ind.  Ter.  93,  38  S. 
W.  331;  State  v.  Greenburg,  59  Kan. 
404,  53   Pac.   61;   State  v.  Southern, 

48  La.  Ann.  628,  19  South.  668 ;  Dris- 
coll  V.  People,  47  Mich.  417,  11  N.  W. 
221;  People  v.  Foote,  93  Mich.  38,  52 


N.  W.  1036;  Connors  v.  People,  50 
N.  y.  240;  Southworth  v.  Bennett, 
58  N.  Y.  659;  Eeal  v.  People,  42  N. 
Y.  270;  State  v.  Eozum,  8  N.  D.  .548, 
80  N.  W.  477;  Coble  v.  State,  31 
Ohio  St.  100 ;  Ryan  v.  State,  97  Tenn. 
206,  36  S.  W.  930;  Payne  i.  State, 
40  Tex.  Cr.  290,  50  S.  W.  363;  Car- 
roll v.  State,  32  Tex.  Cr.  431,  40  Am. 
St.  Rep.  786,  24  S.  W.  100;  Koch  v. 
State,  126  Wis.  470,  5  Ann.  Cas.  389, 
8  L.  R.  A.,  N.  S.,  1086,  106  N.  W. 
531.,  In  People  v.  Hite,  8  Utah,  461, 
33  Pae.  254,  it  is  said:  "If  a  witness 
has  been  charged  with  a  crime  or  ar- 
rested or  indicted  for  it,  he  may  be 
asked  about  it  on  cross-examination, 
and  when  such  facts  are  irrelevant  to 
the  matter  in  issue,  the  party  putting 
the  question  is  bound  by  the  answers 
of  the  witnesses;  he  cannot  call  other 
witnesses  and  prove  that  the  answers 
are  false."  In  Louisiana  the  late 
case  of  State  v.  Barrett,  117  La.  1086, 
42  South.  513,  disapproves  the  earlier 
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the  weight  of  authority  it  is  held  inadmissible.  Even  in 
those  decisions  which  approve  such  interrogatories  it  is 
held  they  should  be  excluded  in  the  discretion  of  the  trial 
judge,  unless  they  are  of  a  character  which  tend  to  impeach 
the  credibility  of  the  witness.^^  "We  hold  that  the  right 
of  cross-examination  as  to  outside  matters  of  fact,  which 
affect  the  general  character  of  the  witness,  and  tend  to  de- 
grade him  and  affect  his  credibility,  is,  within  the  limits  of 
a  sound  judicial  discretion,  a  salutary  rule.  "^^  It  is  also 
clear  that  if  such  inquiry  is  permitted  the  witness  should 
be  allowed  on  re-examination  to  explain  the  circumstances.-* 
Extrinsic  testimony  cannot  be  given  to  prove  such  arrests 
and  indictments,  and  the  answer  of  the  witness  cannot  he 
contradicted.^*  In  the  decisions  referred  to  in  this  section, 
the  objection  that  the  records  should  be  produced  to  show 
the  arrests  has  seldom  been  made  in  either  class  of  deci- 
sions. In  others  it  has  been  made  and  overruled.  In  a 
Tennessee  decision  on  the  subject  it  was  held  there  was  no 
error  in  asking  the  witness,  on  cross-examination,  if  he  had 
not  been  indicted  for  other  felonies  and  misdemeanors ;  and, 
upon  objection  from  defendant's  counsel  that  the  best  evi- 
dence should  be  offered,  it  was  competent  to  offer  the  rec- 
ord of  the  indictments.  The  court  then  permitted  defend- 
ant to  say  whether  he  was  innocent  or  guilty  of  those 
charges,  and  whether  he  had  been  tried  or  acquitted,  but 
refused  to  allow  him  to  go  into  an  explanation  or  rehearsal 
of  the  details  of  each  particular  offense.  The  indictments, 
however,  were  handed  to  the  jury,  and  the  court  said:  "We 
think,  however,  that  the  court  was  in  error  in  permitting 
the  jury  to  consider,  for  any  purpose,  records  of  indict- 
ments in  cases  in  which  the  defendant  had  been  acquitted, 

cases   and   holds   that   such   questions  23  DriseoU  v.  People   47  Mioh.  416 

as  "Have  you  been  arrested"  or  "in-  11  N.  W.  221. 

dieted"  are  not  permissible.  2-4  Brittain    v.    State,    36    Tex.    Cr. 

21  State  V.  Greenburg,  59  Kan.  404,  406,  37   S.  W.  758;   Payne  v.  State, 
53  Pae.   61.  40  Tex.  Cr.  290,  50  S.  W.  363.     tiee 

22  Territory  v.  O'Hare,  1  N.  D.  30,  the  late  cases  cited  to  §  839,  post. 
44  N.  W.  1003. 
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or  a  nolle  prosequi  had  been  entered  by  the  attorney  gen- 
eral. When  it  was  developed  by  the  records  that  the  de- 
fendant had  been  acquitted  of  some  of  the  charges,  and  that 
other  indictments  against  him  had  been  dismissed,  the  court 
should  have  withdrawn  the  evidence,  and  instructed  the 
jury  to  disregard  it."^'  The  practice  has  sometimes  been 
upheld  of  asking  thei  witnesses  on  cross-examination 
whether  they  had  been  in  a  jail  or  in  a  penitentiary.^^  It 
is  urged  that  it  would  cause  great  injustice  if  it  were  not 
permitted  to  be  proved  that  much  of  the  life  of  a  witness 
had  been  spent  in  jails  and  prisons,  and  if  this  fact  could 
not  be  proved  by  the  witness  himself,  but  only  by  records 
which  might  be  inaccessible.^''  And  it  is  urged  that  convic- 
tion may  be  inferred  from  the  imprisonment.^*  In  other 
cases  such  testimony  has  been  held  improper  on  the  same 
reasoning  which  excludes  evidence  of  arrests  and  indict- 
ments.^® In  a  few  states  statutes  prohibit  questions  of  this 
character,  as  well  as  those  relating  to  arrests,  and  limit 
the  inquiry  of  particular  wrongful  acts  to  convictions  for 
felony.^"  It  is  proper  cross-examination  to  ask  a  witness 
as  to  his  occupation  and  places  of  residence,  and  when  it 
happens  to  become  known  as  an  incidental  consequence  of 
such  questions  that  the  witness  has  been  confined  in  jail, 
it  is  no  ground  of  complaint.^^ 

§  839  (841).    Cross-examination    as    to    conviction    of 
crimes. — So  long  as  the  suggestion  that  the  witness  has  been 

25  Ryan  v.  State,  97  Tenn.  206,  36  minder  v.  Machinery  Mut.  Tns.  Assn., 

8.  W.  930.  120  Iowa,  614,  94  N.  W.  1108  (mere 

26 -Real  V.  People,  42   N.   Y.   270;  accusation). 

McLaughlin  v.  Menecke,  80  Md.  83,  30  30  People  v.   Carolan,  71   Cal.   195, 

Atl.  603.  12  Pac.  52;  People  v.  Silva,  121  CaL 

27  Real  V.  People,  42  N.  Y.  270.  668,  54  Pac.  146;  Welch  v.  Common- 

28  McLaughlin  v.  Menecke.  SO  Md.  wealth,  23  Ky.  Law  Rep.  151,  60  S. 
83,  30  Atl.  603;  Clemens  v.  Conrad,  W.  185,  63  S.  W.  984,  64  S.  W.  262, 
19  Mich.  170;  Buel  v.  State,  104  Wis.  948,  1118. 

132,  80  N.  W.  78.  31  State  v.   Pugsley,  75  Iowa,  742, 

29  State  V.  Hogan,  115  Iowa,  455,  38  N.  W.  498;  State  v.  Bow,  81  Iowa, 
88  N.  W.  1074  (reform  school)  ;  Ger-       138,  46  N.  W.  872. 
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guilty  of  crime  is  a  matter  of  surmise  or  hearsay,  so  long 
as  it  remains  as  an  accusation,  arrest  or  indictment,  it  is, 
as  we  have  shown,  not  proper  subject  for  cross-examina- 
tion. But  when  it  has  reached  the  certainty  of  conviction, 
the  restriction  is  removed.  Although  the  common-law  rule 
of  disqualification  by  reason  of  infamous  crimes  no  longer 
exists,32  it  is  practically  the  universal  rule  that  conviction 
of  criminal  offenses  may  be  shown  to  affect  credibility. 
This  may  be  shown  either  by  cross-examination  or  by  pro- 
duction of  the  record.  There  are  decisions  supporting 
each  of  these  modes  of  proof  dating  before  the  subject  was 
dealt  with  by  statute.  Those  which  held  that  the  record 
should  be  produced  were  founded  on  the  principle  of  its 
being  the  best  evidence.^^  Where  a  witness  for  the  prose- 
cution in  a  criminal  case  was  asked  on  his  cross-examina- 
tion whether  he  had  not  been  in  the  house  of  correction, 
the  court  said  the  witness  might  answer  or  not  as  he 
pleased,  and  he  declined  to  answer;  the  trial  court  ruled 
that  the  question  need  not  be  answered  on  account  of  the 
witness'  privilege,  and  because  the  prison  record  was  the 
proper  mode  of  proof;  and  the  appellate  court  held  that 
the  questions  were  improperly  put,  as  prior  con\actions 
could  only  be  proved  by  the  record.^*  On  the  other  hand, 
it  is  held  that  in  the  absence  of  statutes  proof  of  the  wit- 
ness' conviction,  as  affecting  his  credibilitj-,  is  sufficiently 
made  by  cross-examination.*^     Chief  Justice  Cooley  laid 

32  See   §  716,  ante.  34  CoTninonwealth  v.   Quinn,  supra. 

33  Murphy  v.  State..  108  Ala.  10,  18  On  "Cross-examination  as  Proper 
South.  557;  Spire  v.  Nitkin,  72  Conn.  Mode  of  Proving  Conviction  of  Crime 
202,  44  Atl.  13;  Hufe  v.  State,  104  for  Purposes  of  Impeachment,"  see 
Ga.  521;  30  S.  E.  808 ;  Killian  v.  note  to  Dotterer  v.  State,  30  L.  E.  A., 
Georgia  By.  &  B.  Co.,  97  Ga.  727,  25  N.  S.,  846,  in  which  the  question  is 
S.  E.  384;  Commonwealth  v.  Quinn,  well  discussed.  See,  also,  on  method 
5  Gray  (71  Mass.),  478;  Clements  v.  of  proving  conviction  of  crime  to  im- 
Brooks,  13  N.  H.  92;  Newcomb  v.  peach  defendant  in  criminal  cases  as 
Griswold,  24  N.  Y.  298;  Boyd  v.  witness,  Commonwealth  v.  Walsh,  13 
State,  94   Tenn.  505,  29  S.  W.  901;  Ann.  Gas.  643. 

Paulson  V.  State,  118  Wis.  89,  94  N.  SB  Cash   v.    Cash,   67   Ark.   278,   54 

W.   771;   Kirschner   v.  State,  9  Wis.       S.  W.  744;  Squires  v.  State,  42  Fla. 
140-  251,   27    South.    864;    State' v.   Pro- 
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down  the  rule  covering  the  cross-examination  of  witnesses 
in  relation  to  their  conviction  and  incarceration  for  crime 
as  follows :  36  "  The  right  to  inquire  of  a  witness  on  cross- 
examination  whether  he  has  not  been  indicted  and  con- 
victed of  a  criminal  offense,  we  regard  as  settled  in  this 
state  by  the  case  of  Wilbur  v.  Flood.^^  It  is  true  that  in 
that  case  the  question  was,  whether  the  witness  had  been 
confined  in  a  state  prison;  not  whether  he  had  been  con- 
victed; but  confinement  in  a  state  prison  presupposes  a 
conviction  by  authority  of  law,  and  to  justify  the  one  in- 
quiry and  not  the  other  would  only  be  to  uphold  a  tech- 
nical and  at  the  same  time  point  out  an  easy  mode  of 
evading  it  without  in  the  least  obviating  the  reasons  on 
which  it  rests.  We  think  the  reason  for  requiring  record 
evidence  of  conviction  has  very  little  application  to  a  case 
where  the  party  convicted  is  himself  upon  the  stand  and 
is  questioned  concerning  it,  with  a  view  to  sifting  his  char- 
acter upon  cross-examination.  The  danger  that  he  will 
falsely  testify  to  a  conviction  which  never  took  place,  or 
that  he  may  be  mistaken  about  it,  is  so  slight,  that  it  may 
almost  be  looked  upon  as  purely  imaginary,  while  the 
danger  that  worthless  characters  will  unexpectedly  be 
placed  upon  the  stand,  with  no  opportunity  for  the  opposite 
party  to  produce  the  record  evidence  of  their  infamy,  is 
always  palpable  and  imminent.  We  prefer  the  early  Eng- 
lish rule  on  this  subject."^*    In  nearly  every  state  the  sub- 

basco,    46    Kan.    310,    26    Pac.    749;  wood,  17  E.  I.  763,  24  Atl.  782;  State 

State   V.   Pfefferle,   36   Kan.   90,   12  v.  Mitchell,  56  S.   C.  524,  35  S.  E. 

Pac.  406;  State  v.  Knowles,  98  Me.  210;  Williams  v.  State,  51  Tex.  Cr. 

429,    57    Atl.    588;    McLaiigWin    v.  361,  123  Am.  St.  Eep.  884,  102  S.  W. 

Menefce,    80    Md.    83,    30    Atl.    603;  1134;  McGovern  v.  Hays,  75  Vt.  104, 

Clemens   v.    Conrad,    19    Mich.   170;  53  Atl.  326;  State  v.  Champoiix,  33 

State    T.    Black,    15    Mont.    143,    38  Wash.    339,    74   Pac.    557;    Lang   v. 

Pac.    674;    Coleman   v.   Southern   E.  United  States,   133  Fed.   201,  66   C. 

Co.,    138   N.   C.    351,   50    S.   E.   690;  C.  A.  255. 

Schnase  v.  Goetz,  18  N.  D.  594,  120  36  In  Clemens  v.  Conrad,  supra. 

N.    W.    553;    Hyde    v.    Territory,    8  37  Wilbur  v.  Elood,   16  Mich.  40, 

Okl.  69,  56  Pae.  851;  Commonwealth  93  Am.  Dee.  203. 

V.  Eaeca,  225  Pa.   113,  133  Am.  St.  38  Priddle's  Case,  Leach  C.  L.  382; 

Rep.  872,  73  Atl.  1067;  State  v.  Ell-  Eex  v.  Edwards,  4  Term.  Eep.  440, 
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ject  is  now  regulated  by  statutes  which  generally  provide 
that  the  conviction  may  be  proved  either  by  cross-examina- 
tion or  by  production  of  the  record.^^  Under  statutes  of 
this  class  proof  of  conviction  of  all  classes  of  misdemeanors 
and  minor  offenses  is  received.*"  In  a  few  states  the  proof 
is  not  allowed  unless  the  crime  is  one  involving  moral  turpi- 
tude.*^ And  in  quite  a  group  of  states  the  statute  pro- 
vides that  the  witness  may  be  required  to  answer  as  to 
conviction  of  a  felony.*'^  The  use  of -the  word  "crime"  in 
some  of  the  statutes  has  created  a  necessity  for  its  con- 
struction as  felony,  misdemeanor  or  infamous  crime.  In 
Illinois  it  is  held  that  the  words  "any  crime"  in  both  the 
civil  and  criminal  codes  mean  infamous  crime,  and  that  it 
is  only  conviction  of  an  infamous  crime  to  which  a  wit- 
ness in  a  civil  case  may  be  compelled  to  testify  as  impeach- 


100  Eng.  Eeprlnt,  1108,  and  for  the 
reasons  which  were  stated  in  Wilbur 
V.  Elood,  supra.  The  rule  thus  stated 
is  re-enforced  by  Thompson  on 
Trials,  §  458;  Greenleaf  on  Evidence, 
16th  ed.,  461;  notes  to  Taylor's  Evi- 
dence, vol.  3,  p.  978. 

39  Wilson  V.  Commonwealth  (K3'.), 
64  S.  W.  457;  Spiegel  v.  Hayes,  118 
N.  Y.  660,  22  N.  E.  1105;  People  v. 
Noelke,  94  N.  T.  137,  46  Am.  Eep. 
128.  See  statutes  of  the  jurisdic- 
tion. 

iO  State  V.  Henson,  66  N.  J.  L. 
601,  50  Atl.  468,  616  (full  discussion 
of  meaning  of  crime);  State  v. 
Farmer,  84  Me.  436,  24  Atl.  985 
(after  twenty-seven  years) ;  Harding 
V.  Great  Northern  Ey.  Co.,  77  Minn. 
417,  80  N.  W.  358;  Chouteau  L.  & 
L.  Co.  V.  Chrisman,  172  Mo,  610,  72 
S.  W,  1062;  State  v.  Babcock,  25  E 
I.  224,  55  Atl.  685;  State  v.  Thorn 
hill,  174  '  Mo.  364,  74  S.  W.  832 
Helwig  v.  LasEowski,  82  Mich.  621, 
46  N.  W.  1033;  Miss.  Gen.  Stats 
1892,  §1746;  N.  M.  Laws,  1897; 
§  3025.    See  cases  above  cited. 


*l  McGovern  v.  Hays  &  Smith,  75 
Vt.  104,  53  Atl.  326;  Goode  v.  State, 
32  Tex.  Cr.  505,  24  S.  W.  102;  Shaw 
V.  State,  102  Ga.  660,  29  S.  E.  477; 
Matzenbaugh  v.  People,  194  111.  108, 
88  Am.  Eep.  134,  62  N.  E.  546;  State 
V.  Payne,  6  Wash.  563,  34  Pac.  317; 
Ind.  Sev.  Stats.  1897,  §  519. 

42  People  V.  Chin  Hane,  108  Cal. 
597,  41  Pac.  697;  Young  Men's  C.  A. 
V.  Eawlings,  60  Neb.  377,  83  N.  W. 
175;  Iowa  Code,  1897,  §4613;  Ala. 
Code,  1897,  §1716;  Cal.  Code  Civ. 
Proc,  1872,  §  2051;  Colo.  Ann.  Stats., 
1891,  §  4822;  Idaho  Eev.  Stats.,  1897, 
§  1420;  .  Neb.  Comp.  Stats.,  1899, 
§  5912.  See  the  late  cases:  Hayward 
V.  Maroney,  86  Conn.  261,  85  Atl. 
379;  Shields  v.  Eowlands,  151  Ky. 
822,  152  S.  W.  943;  Saucier  v.  State 
(Miss.),  59  South.  858;  State  v.  Huff- 
man, 86  Ohio  St.  229,  99  N.  B.  295; 
McDaniel  v.  State,  8  Okl.  Cr.  App. 
209,  127  Pac.  358;  Miller  y.  State 
(Tex.  Cr.  App.),  150  S.  W.  635; 
Abilene  etc.  E.  Co.  v.  Burleson  (Tgx. 
Civ.  App.),  157  S.  W.  1177. 
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ing  testimony  and  for  the  purpose  of  affecting  his  credi- 
bility.** In  other  states,  again,  the  interpretation  of  "any 
crime"  is  a  literal  one.  Artificial  distinctions  had  existed 
by  which,  in  some  instances,  evidence  of  convictions  for 
offenses  which  bore  very  strongly  on  the  credibility  of  a 
witness  was  not  received,  while  in  others  evidence  was 
received  of  a  conviction  which  could  only  bear  very  slightly 
on  this  question.  "It  was  deemed  wiser,  therefore,  that 
any  conviction  of  a  crime  should  be  received;  that  such 
weight  should  be  attributed  to  it  on  this  question  as,  in  the 
judgment  of  the  tribunal  before  which  the  witness  ap- 
peared, it  deserved.  The  statute  puts  all  convictions  of 
crime  on  the  same  footing, — those  which  would  formerly 
have  excluded  a  witness ;  those  which  have  heretofore  gone 
to  credibility;  and  those  which  formerly  would  not  have 
been  admissible  at  all."**  There  occasionally  occurs  an 
isolated  case  which  is  cited  as  an  exception  to  the  rule. 
Thus,  in  Indiana  it  has  been  held  that  on  a  trial  for  assault, 
where  a  witness  denied  he  was  present  at  the  commission 
of  the  alleged  act  by  the  defendant,  he  may  be  asked  on 
cross-examination  for  the  purpose  of  impeachment  whether 
he  himself  had  been  convicted  for  an  assault  on  the  same 
person  at  the  same  time  and  place,  and  that  there  was  no 
necessity  for  such  purpose  to  produce  the  record  of  the 
conviction.  It  was  clearly  competent,  for  the  purpose  of 
impeaching  and  discrediting  the  witness,  to  connect  him 
with  the  transaction  by  showing  his  conviction  for  the  same 

43  Burke  v.   Stewart,   81   111.   App.  106   Pac.    647;    Wright   v.    State,    u3 

506.     See,  also,  Bartholomew  v.  Peo-  Tex.  Cr.  429,  140  S.  W.  1105. 

pie,    104   111.    601,   44   Am.   Eep.    97.  **  Quigley    v.    Turner,    150    Mass. 

See,    also,    the    discussion    of    other  108,  22  N.  E.  586.     See,  also,  Lewis 

Illinois  cases  in  the  note  to  Dotterer  ''■  ^*^*'^'  ^^  ^^'==-  ^^'  37  South.  497; 

V.  State,  referred  to,  30  L.  E.  A.,  N.       ^*"*'    '■   ^'^'^^'    ^^^   ^°-    ^^^'    «« 
„     „.„      „         ,        '.„.  '  S.  W.  21;  State  V.  Henson,  66N.  .T.  L. 

S.,  846.     See,  also,  Wilhams  v.  State,       ,,^^  ,,  ^,i_  ^gg^  g,g.  g^^^  ^_  ^^^^_ 

144  Ala.  14,  40  South.  405;  Jones  v.  j^^d,   68  Wash.  566,  123  Pac.   1011; 

Duchow,    87    Gal.    109,    23    Pac.   371,  ^^^^  ,,  g.^te,  126  Wis.  470.  5  Ann. 

25  Pac.  256;   State  v.  Huff,  11  Nev.  Cas.  389,  3  L.  R.  A.,  N.  S.,  1086,  106 

17;   Nelson  v.  State,  3  Okl.   Cr.  468,  N.  W.  531. 
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offense,  at  the  same  time,  and  as  a  part  of  the  same  assault, 
when  he  had  denied  being  present.^® 

§  840  (842).  Independent  evidence  to  impeach  credi- 
bility by  proof  of  specific  misconduct. — Although  we  have 
seen  that  in  many  jurisdictions  much  latitude  is  allowed  in 
cross-examination  to  affect  credibility  of  the  witness  by 
proof  of  specific  acts  of  misconduct,  it  must  not  be  inferred 
that  this  allows  independent  or  extrinsic  evidence  of  such 
acts.  The  rule  is  very  general  that  the  inquiry  is  confined 
to  cross-examination,  and  further  that  the  evidence  of  the 
witness  on  such  collateral  matters  cannot  be  contradicted.** 


45  Dotterer  v.  State.  172  Ind.  357, 
SO  L.  E.  A.,  N.  S.,  846,  88  N.  E.  689. 

«  Swint  V.  State,  154  Ala.  46,  45 
South.  901;  Crawford  v.  State,  112 
Ala.  1,  21  Soutli.  214;  Ware  v.  State, 
91  Ark.  555,  121  S.  W.  927;  Hollings- 
worth  V.  State,  53  Ark.  387,  14  S.  W. 
4] ;  People  v.  Harlan,  133  Cal.  16,  65 
Pao.  9;  Shailer  v.  Bullock,  78  Conn. 
65,  112  Am.  St.  Rep.  87,  61  Atl.  65; 
Western  &  A.  E.  Co.  v.  Vaughan,  113 
Ga.  354,  38  S.  E.  851;  People  v. 
Barnes,  2  Idaho  (14.8),  161,  9  Pac. 
532;  Eippetoe  v.  People,  172  111. 
173,  50  N.  E.  166;  Hoge  v.  People, 
117  HI.  35,  6  N.  E.  796;  Griffith  v. 
State,  140  Ind.  163,  39  N.  E.  440; 
Oxier  v.  United  States,  1  Ind.  Ter. 
85,  38  S.  W.  331;  State  v.  Sater,  8 
Iowa,  420;  State  v.  Johnson,  40  Kan. 
266,  19  Pae.  749;  Hellard  v.  Common- 
wealth, 27  Ky.  Law  Eep.  115,  84  8. 
W.  329;  State  v.  Frank,  109  La.  131, 
33  South.  110;  State  v.  Morse,  67 
Me.  428;  Deck  v.  Baltimore  &  0.  E. 
Co.,  100  Md.  168,  108  Am.  St.  Eep. 
399,  59  Atl.  650;  Casavan  v.  Sage, 
201  Mass.  547,  87  N.  E.  893;  Jennings 
T.  Machine  Co.,  138  Mass.  594;  Kings- 
ton V.  Ft.  Wayne  etc.  By.  Co.,  112 
Mich.  40,  40  L.  E.  A.  131,  70  N.  W. 


315,  74  N.  W.  230;  Matthews  v.  Her- 
shey  Lumb.  Co.,  65  Minn.  372,  67  N. 
W.  1008;  State  v.  Sassaman,  214  Mo. 
695,  114  S.  W.  590;  State  v.  Van- 
diver,  149  Mo.  502,  50  S.  W.  892; 
Mont.  Code  Civ.  Proc,  §3379;  Chase 
V.  Blodgett,  10  N.  H.  22;  King  v. 
Bui^kman,  20  N.  J.  Eq.  316;  Territory 
V.  Chavez,  8  N.  M.  528,  45  Pac.  1107; 
Opper  V.  Davega,  126  App.  Div.  941, 
111  N.  Y.  Supp.  521;  Meyer  v.  Subur- 
ban Home  Co.,  25  Misc.  Eep.  686,  55 
N.  Y.  Supp.  566;  State  v.  Kent  (State 
V.  Paucoast),  5  N.  D.  516,  35  L.  K.  A. 
518,  67  N.  W.  1052;  State  v.  Garland, 
95  N.  C.  671;  Gleason  v.  Williams, 
Tapp.  (Ohio)  142;  Or.  B.  &  C.  Ann. 
Codes  &  Stats.,  §  852 ;  Wike  v.  Light- 
ner,  11  Serg.  &  R.  (Pa.)  198;  Sweet 
V.  Gihnore,  52  S.  C.  530,  30  S.  E.  395; 
Zauone  v.  State,  97  Tenn.  101,  35 
L.  E.  A.  556,  36  S.  W.  711;  Missouri 
etc.  R.  Co.  V.  Bailey,  53  Tex.  Civ.  295, 
115  S.  W.  601;  Houston  &  T.  C.  R. 
Co.  V.  Bulger,  35  Tex.  Civ.  App.  478, 
80  S.  W.  557;  State  v.  Hilberg,  22 
Utah,  27,  61  Pae.  215;  State  v. 
Fournie,  68  Vt.  262,  35  Atl.  178; 
Briggs  v.  Commonwealth,  82  Va.  554; 
Paulson  V.  State,  118  Wis.  89,  94  N, 
W.  771. 
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The  rule  followed  in  many  states  by  which  the  witness  can 
he  cross-examined  as  to  specific  facts  tending  to  disgrace 
him  often  works  great  hardship,  and  it  would  be  intolerable 
if  any  witness  might  be  surprised  by  an  array  of  witnesses 
and  compelled  to  defend  past  transactions  having  no  con- 
nection with  the  suit.  In  addition  the  number  of  collateral 
issues  presented,  if  it  were  permitted  to  introduce  such  tes- 
timony, would  so  confuse  the  real  issues  as  to  prevent  their 
proper  consideration.  It  is  sufficiently  difficult  when  such 
facts  are  elicited  on  cross-examination,  but,  in  that  case, 
the  jury  have  to  listen  to  but  one  witness,  whose  answers 
are  conclusive,  whereas  under  a  rule  permitting  the  inde- 
pendent attack  they  might  have  to  weigh  the  evidence  of 
many  witnesses  and  their  consequent  cross-examination.*'' 
In  California,  a  witness  may  be  impeached  by  the  party 
against  whom  he  was  called,  by  contradictory  evidence  or 
by  evidence  that  his  general  reputation  for  truth,  honesty, 
or  integrity  is  bad,  but  not  by  evidence  of  particular  wrong- 
ful acts,  except  that  it  may  be  shown  by  the  examination 
of  the  witness,  or  the  record  of  the  judgment,  that  he  had 
been  convicted  of  felony.**  In  other  states,  also,  evidence 
of  this  character  is  forbidden  by  statute.*^ 

§  841  (846).  Actions  where  the  chastity  of  women  is  in 
issue. — We  have  seen  that,  in  certain  civil  actions  where  the' 
chastity  of  women  is  in  issue,  it  is  relevant  to  show  unchas- 
tity  by  proof  of  general  bad  character  in  that  regard.^"  In 
such  cases  it  would  seem  to  be  only  the  proper  application 
of  the  general  rules  already  discussed  to  require  the  plain- 
tiff, if  a  witness,  to  answer  on  cross-examination  as  to  any 
specific  acts  showing  her  unchastity,  unless  they  should  tend 
to  criminate  her  and  her  privilege  is  claimed.^  *     Stephen 

■4T  See  cases  already  eited,  and  also  48  Cal.    Code   Civ.   Proc,    §  2051. 

Campbell  v.  State,  23  Ala.  ii;   Hall  40  See  statutes  of  the  jurisdiction. 

V.  Brown,  30  Conn.  551;   Inhabitants  BO  See  §151  et  seq.,  ante. 

of   Phillips  V.   Inhabitants   of   King-  51  Love      v.      Masoner,      6      Baxt. 

field,  19  Me.  375,  36  Am.  Dec.   760;  (Tenn.)  24,  32  Am.  Rep.  522  (sedue- 

Sweet  V.  Gilmore,  52  S.  C.  530,  30  S.  tion)  ;   Watry  v.  Perber,  18  Wis.  500, 

E.  395.  86  Am.  Dec.  789  (action  for  damages 
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lays  down  the  rule  that,  in  actions  for  rape  or  attempts  to 
ravish,  the  prosecutrix  may  be  asked  whether  she  has  had 
connection  with  other  men,  but  that  her  answer  cannot  be 
contradicted,^^  and  that  she  may  also  be  asked  whether  she 
has  had  connection  with  the  prisoner  on  other  occasions, 
but  that,  if  she  denies  it,  she  may  be  contradicted.^^  In  this 
country,  although  the  prosecutrix  may  be  questioned  as  to 
acts  of  intercourse  with  the  accused,  in  order  to  disprove 
the  allegation  of  force,^*  there  is  more  doubt  whether  such 
questions  as  to  her  intercourse  with  other  men  are  proper. 
In  numerous  cases,  it  is  held  that,  while  the  chastity  of  the 
prosecutrix  is  in  issue  and  may  be  attacked  by  evidence  of 
her  general  bad  character  for  chastity,  it  cannot  be  assailed 
by  specific  acts  of  unchastity  with  other  persons  than  the 
accused,  even  under  the  latitude  given  on  cross-examina- 
tion.^® But  in  other  cases,  the  practice  is  approved,^"  In 
civil  cases  there  is  a  decided  preponderance  in  favor  of  per- 
mitting the  questions  calling  for  specific  acts  where  chastity 
is  the  issue.  That  is  the  crux  of  the  position.  If  chastity 
is  of  the  issue,  the  question  is  proper  and  the  witness  should 
answer  it,  except  the  privilege  of  noncrimination  is  claimed. 
If  the  chastity  is  not  in  issue,  then  no  necessity  exists  for 
calling  on  the  witness  to  disgrace  herself.     In  the  preced- 

Tor  iiLcehipt  to  ravish) ;  State  v.  Haek,  Mass.  336 ;   State  v.  !Porshner,  43  N. 

118    Mo.    92,    23    S.    W.    10S9.     See  H.  89,  80  Am.  Deo.  132;  McCombs  v. 

§  835  et  seq.,  ante.     But  see  Hoffman  State,  8  Ohio  St.  643 ;  Richie  t.  State, 

V.    Kemerer,    44   Pa.    452;    Doyle    v.  58  Ind.  355;   State  v.  White,  35  Mo. 

Jessup,  29  III.  460.  500;  State  v.  Knapp,  45  N.  H.  148; 

52  Steph.    Ev.,    art.    134;    Rex    v.  Rhea  ,.  State,  100  Ala.  119,  14  South. 

Holmes,  L.  E.  1  Cr.  C,  334,  12  Cox  C.  853;   State  v.   Stimpson,   78  Vt.   124, 

cm.  '  6  Ann.  Gas.  639,   1  L.  E.  A.,  N.  S., 

63  Steph.  Bv.,  art.  134;  Rex  v.  Mar-  1153,  62  Atl.  14.     See  note  to  State  v. 

tin,  6  Car.  &  P.  562.  Sibley,  53  Am.  St.  Rep.  479. 

54  Woods  V.  People,  55  N.  Y.  515,  56  See  cases  cited  in  note  54  above. 

14  Am.  Rep.  309;   State  v.  Porshner,  As   to   impeaching   the   general   char- 

43  N.  H.  89,  80  Am.  Dec.  132;  State  acter    of    witnesses,    se€    §861,    post. 

V.    Jefferson,    6    Ired.    (N.    C.)    305;  See  note  on  "Admissibility  in  Prosecu- 

People  V.  Abbot,   19  Wend.   (N.  Y.)  tion  for  Rape  of  Evidence  of  Acis  of 

192;  Exon  v.  State,  33  Tex.  Cr.  461,  Familiarity  or  Intimacy  Between  Pros- 

26  S.  W.   1088.  ecutrix  and  Defendant,"  to  Henard  v. 

65  Commonwealth    v.    Harris,    131  State,  H  Ann.  Gas.  672. 
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ing  sections  we  have  endeavored  to  show  the  broad  line 
dividing  questions  material  to  the  issue  and  such  as  are 
immaterial  and  are  asked  under  the^over  of  the  suggestion 
that  they  go  to  the  credibility  of  the  witness.  It  does  not 
at  all  follow  that  a  witness  is  unworthy  of  belief  because  of 
immoral  connections  which  do  not  directly  touch  the  ques- 
tion of  her  veracity.^'' 

§  842  (837).  Method  and  extent  of  cross-examination — 
Discretion  of  the  court. — It  is  obvious  that  no  rule  can  be 
framed  for  the  guidance  of  judges  as  to  the  mode  and  extent 
of  a  cross-examination.  If  the  form  of  a  question,  or  the 
substance  of  it,  were  alone  sufficient  as  a  foundation,  it 
can  be  understood  that — however  laborious — a  schedule 
might  be  framed  classifying  permissible  and  prohibited  in- 
quiries. The  questions  themselves  are  only  the  pieces  of 
colored  glass  in  the  kaleidoscope.  The  countless  forms 
those  pieces  assume  on  the  movement  of  the  instrument 
represent  the  varied  settings  of  the  questions,  according 
to  the  age  and  sex  and  demeanor  of  the  witness  testifying, 
according  to  the  manner  in  which  the  testimony  in  chief  has 
been  elicited  and  the  cross-examination  is  proceeding,  and 
whether  the  witness  is  a  party  to  the  cause  or  not.  Much 
may  depend  on  the  demeanor  of  counsel  and  his  method  of 
testing  the  witness.  And  finally,  the  nature  and  circum- 
stances of  the  case  itself  may  be  the  most  potent  reasons 
for  permitting  or  overruling  a  question.  We  have  already 
shown  in  this  chapter  how  the  discretion  of  the  court  must 
be  called  into  operation,  and  the  fact  that  the  judge  sees 
and  hears  all  that  is  going  on  in  the  case  is  one  of  the  main 
reasons  for  the  appellate  tribunal  being  slow  to  interfere 
with  the  exercise  of  his  power.  Questions  of  this  nature 
can  be  determined  nowhere  more  safely  or  more  justly  than 
in  the  tribunal  before  which  the  examination  is  conducted. 
"Courts  usually  allow  questions  to  be  put  to  a  witness  to 
affect  his  credibility ;  but  it  is  plainly  within  the  discretion 

67  Sweet  V.  Gilmore,  52  S.  C.  530,   30  S.  E.  395. 
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of  the  presiding  judge  to  determine  whether,  in  view  of  the 
evidence  previously  introduced,  and  of  the  nature  of  the 
testimony  given  by  the  witness  in  his  examination  in  chief, 
it  is  fit  and  proper  that  questions  of  the  kind  should  be 
overruled,  and  to  what  extent  such  a  cross-examination 
shall  be  allowed. "^^  It  is  recognized  that  from  the  neces- 
sity of  the  case,  the  method  and  extent  of  the  cross-exami- 
nation must  depend  very  largely  upon  the  discretion  of  the 
trial  judge;  and  this  is  especially  true  where  the  object  is 
to  test  the  accuracy  and  credibility  of  the  witness.  If  the 
cross-examination  is  proceeding  beyond  those  bounds  which 
are  proper  to  test  the  accuracy  and  credibility  of  the  wit- 
ness, or  is  being  needlessly  protracted,  or  is  being  conducted 
in  a  manner  which  is  unfair ,to  the  witness,  or  if  it  is  incon- 
sistent with  the  decorum  of  the  courtroom,  the  court  is  not 
bound  to  ivait  for  objections  from  counsel,  but  may  inter- 
fere of  its  own  motion.^^  Every  court  having  original 
jurisdiction  is  authorized  to  reject  evidence  on  immaterial 
issues,  though  objected  to  by  neither  party;  and  if  it  were 
otherwise,  it  would  be  a  reproach  to  the  administration  of 
justice."**     "Justice  to  the  witness  demands  that  the  court 

B8  Storm  V.  United  States,  94  XT.  S.  Pac.  493;   Spear  v.  Sweeney,  88  Wis. 

76,  24  L.  EJ.  42.     See,  also,  Sturgis  545,  60  N.  W.  1060;  People  v.  Kinclra, 

V.  Bobbins,  62   Me.  289;   Prescott   v.  102  Mich.  147,  60  N.  W.  458;   Koeh 

Ward,  10  Allen  (Mass.),  203;  Wroe  v.  v.  Saekman-PhiUips  Inv.  Co.,  9  Wash. 

State,  20  Ohio  St.  460;  1  Greenl.  Ev.,  iO.'v,  37  Pac.  703;  Hamilton  v   Hulett, 

§  449.  51    Minn.    208,    53    N.   W.    364.     See 

59  Langley  v.  Wadsworth,  99  N.  Y.  §  843,  post.     See,  also,  the  late  cases: 

61,    1    N.   E.    106;    Commonwealth   v.  Empire    Improvement    Co.    v     Lvnch 

Lyden,    113    Mass.    452;    Wallace    v.  (.41a.),  62  South.  16;  Gallatin  v.  Corn- 

Tnimton   St.  Ey.   Co.,   119   Mass.   91;  ing  etc.   Co.,   163   Gal.   405,   126  Pac. 

Hamilton  ,.  Miller,  46  Kan.  486,  26  864;    First   Nat.   Bank  v.   Shank,   53 

Pac.   1030;    Wachstetter   i-.   State,  99  Colo.  446,  128  Pac.  56;  Hale  v.  Hale, 

Tnd.  290,  50  Am.  Rep.  94;  Baldwin  v.  160  111.  App.  272;  Wirth  v.  Richter, 

St.   Louis  Ry.   Co.,   75   Iowa,   297,   9  63   Or.   114,   126   Pac.   987;    State  v. 

Am.    St.    Rep.    479,    39    N.   W.    507;  Meehan  (Vt.),  84  Atl.  862;  Miller  v. 

Storm  V.  United  States,  94  V.  S.  76,  Pearee  (Vt.),  85  Atl.  620;  Post  Pub. 

24  L.  Ed.  42 ;  State  v.  McGee,  36  La.  Co.  v.  Peck,  199  Fed.  6. 
Ann.  206;  Loekwood  v.  Rose,  125  Ind.  eo  Corning  v.  Corning,  6  N.  Y.  97- 

588,  25  N.  E.  710;  City  of  Santa  Ana  People  y.  Lohman,  2  Barb.    (N.  Y.) 

V    Harlin,  99  Cal.  538,  34  Pac.  224;  216. 
Sandell  v.  Sherman,  107  Cal.  391,  40 
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to  which  he  appeals  for  present  protection  shall  have  power 
to  shield  him  from  indignity,  unless  the  circumstances  of 
the  case  are  such  that  he  cannot  fairly  invoke  that  protec- 
tion. If  the  range  of  irrelevant  inquisition  be  committed 
to  the  discretion  of  adverse  counsel,  it  will  be  no  repara- 
tion of  the  wrong  to  the  witness  that  the  judgment,  in  which 
he  has  no  concern,  may  be  afterward  reversed  by  an  appel- 
late tribunal.  "^^  Hence  the  court  is  invested  with  the  con- 
trol of  the  cross-examination  in  all  its  departments,  which 
it  is  not  necessary  to  recapitulate  in  full.  Let  it  suffice  that 
its  power  extends  to  latitude  and  to  restriction,  to  length 
of  the  examination  and  to  curtailment,  to  the  form  of  the 
question  and  to  the  repetition  of  questions.®^  In  general, 
it  may  be  said  to  have  the  power  of  directing  and  regulat- 
ing both  the  form,  method  and  substance  of  the  cross-ex- 
amination. That  discretion  is  only  interfered  with  if 
abused  to  the  prejudice  of  the  party  aggrieved.®'    While 


61  Great  Western  Turnpike  Road 
Co.  V.  Loomis,  32  N.  Y.  127,  88  Am. 
Dec.  311. 

62  Gardner  v.  State,  4  Ala.  App. 
131,  58  South.  1001;  St.  Louis  ete.  E. 
Co.  V.  PeU,  89  Ark.  87,  115  S.  W.  957; 
Anderson  v.  Quick,  163  Gal.  658,  126 
Pac.  871;  Van  Wyek  v.  People,  45 
Colo.  1,  99  Pac.  1009;  Gorman  v. 
Pitts,  80  Conn.  531,  69  Atl.  357; 
United  States  v.  Cross,  20  D.  C.  (9 
Mack.)  365;  Haygood  v.  State,  5  Ga. 
80,  62  S.  B.  641;  Brenneu  v.  Chicago 
ete.  Coal  Co.,  241  111.  610,  89  N.  E. 
756;  Leimgruber  v.  Leimgruber,  172 
Ind.  370,  86  N.  E.  73,  88  N.  E.  593; 
Wilson  V.  United  States,  5  Ind.  Ter. 
610,  82  S.  W.  924;  Witmer  v.  Dist. 
Court  (Iowa),  136  N.  W.  113;  State 
V.  Ross,  77  Kan.  341,  94  Pae.  270; 
Byrne  v.  Morel,  20  Ky.  Law  Rep.  1311, 

49  S.  W.  193 ;  State  v.  Wren,  121  La. 
55,  46   South.  99;    State  v.  Kimball, 

50  Me.  409;  Eegester  v.  Eegester,  104 
Md.  1,  64  Atl.  286;  Phillips  i.  Chase, 
201  Mass.  444,  131  Am.  St.  Rep.  406, 


87  N.  E.  755;  Chapman  v.  Strong,  162 
Mich.  623,  127  N.  W.  741;  MeKinley 
V.  Macbeth,  113  Minn.  148,  129  N.  V/. 
216,  389;  State  v.  Byrd,  41  Mont.  585, 
111  Pac.  407;  Barr  v.  Post,  56  Neb. 
698,  77  N.  W.  123;  Corkran  v.  Taylor, 
77  N.  J.  L.  195,  71  Atl.  124;  Borrego 
V.  Territory,  8  N.  M.  446,  46  Pac.  349; 
People  V.  Braun,  158  N.  Y.  558,  53 
N.  E.  529;  State  v.  Tolley  (N.  D.), 
136  N.  W.  784;  Wirth  v.  Eichter,  63 
Or.  114,  126  Pac.  987;  Bohan  v. 
Avoca  Borough,  154  Pa.  404,  26  Atl. 
604;  State  v.  Gallman,  79  S.  C.  229, 
60  S.  E.  682;  State  v.  Madison,  23 
S.  D.  584,  122  N.  W.  647;  Clark  v. 
State  (Tex.  Cr.  App.),  148  S.  W.  801; 
Hassam  v.  J.  E.  Safford  Lumber  Co., 
82  Vt.  444,  74  Atl.  197;  Buckles  v. 
Reynolds,  58  Wash.  485,  108  Pac. 
1972 ;  Layne  v.  Chesapeake  etc.  E.  Co., 
66  W.  Va.  607,  67  S.  E.  1103;  Hedger 
V.  State,  144  Wis.  279,  128  N.  W.  80. 
63  Hughes  T.  State,'  70  Ark.  420,  68 
S.  W.  676 ;  People  v.  Dowell,  141  Cal. 
493,  75  Pac.  45;  Adkinson  v.  State, 
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the  appellate  court  does  not  ordinarily  review  the  decisions 
of  the  trial  court  in  these  matters,'*  yet  the  rule  is  recog- 
nized that  the  right  of  cross-examination  must  not  be  unduly 
restricted;  and,  if  such  examination  is  arbitrarily  limited 
by  the  court,  while  being  conducted  by  counsel  in  a  proper 
manner,  it  is  error.®^  Thus,  it  is  error  not  to  permit  full 
cross-examination  as  to  a  conversation  as  to  which  the  wit- 
ness has  testified;"'  and  where  the  issue  is  whether  fraud 
has  been  committed,  it  is  error  for  the  court  not  to  permit 
an  exhaustive  and  searching  cross-examination  of  the  party 
against  whom  the  imputation  is  made."''  It  is  incidental  to 
the  rules  already  stated  that  it  is  discretionary  with  the 
trial  judge  to  allow  or  to  deny  the  privilege  of  repeating 
questions  already  fully  answered.®*  On  the  one  hand,  it 
may  be  proper  to  allow  counsel  to  probe  and  test  the  credi- 
bility of  the  witness  by  calling  for  repetition  of  his  answers 
and  by  framing  the  questions  in  a  variety  of  forms ;  "^  while, 


48  Pla.  1,  37  South.  522;  Osborn  v. 
Eatliff,  53  Iowa,  748,  5  N.  W.  746; 
Casey  v.  Levenworth,  17  Kan.  189 ; 
Plummer  v.  Milan,  79  Mo.  App.  439; 
People  V.  Mullen,  163  N.  Y.  312, 
57  N.  E.  473;  Schwoebel  v.  Fugina, 
14  N.  D.  375,  104  N.  W.  848;  State 
V.  Doris,  51  Or.  136,  16  L.  E.  A.,  N. 
S.,  660,  94  Pae.  44;  State  v.  Madison, 
23  S.  D.  584,  122  N.  W.  647;  Ehea  v. 
State,  37  Tex.  Gr.  138,  38  S.  W.  1012. 

B*  Allen  V.  Kirk,  81  Iowa,  658,  47 
N.  W.  906;  Hamilton  v.  Miller,  46 
Kan.  486,  26  Pae.  1030;  Texas  Stand- 
ard Cotton  Oil  Co.  V.  Hanlon,  79  Tex. 
678,  15  S.  W.  703;  State  v.  May,  33 
S.  C.  39,  11  S.  K.  440;  Spear  v. 
Sweeney,  88  Wis.  545,  60  K.  W.  1060; 
Noblin  V.  State,  100  Ala.  18,  14  South. 
767. 

85  In  re  Mason,  60  Hun,  46,  14  N. 
Y.  Supp.  434;  Patrick  v.  Crowe,  15 
Colo.  543,  25  Pae.  985.  See  §  821, 
ante,   and  eases  there   cited. 

66  Patrick  y.  Crowe,  15  Colo.  543, 


25  Pae.   985;   Reiser  t.  Portere,   106 
Mich.  102,  63  N.  W.  1041. 

67  Kalk  V.  Fielding,  50  Wis.  339, 
7  N.  W.  296;  Anderson  v.  Walter,  34 
Mich.   113. 

68  Stanton  Co.  v.  Canfield,  10  Neb. 
387,  6  N.  W.  465;  Hughes  v.  Ward, 
38  Kan.  452,  16  Pae.  810;  Gutsch  v. 
McIIhargey,  69  Mich.  377,  37  N.  W. 
303;  Gulf  Ey.  Co.  v.  Pool,  70  Tex. 
713,  8  S.  W.  535;  Tift  v.  Jones,  77 
Ga.  181,  3  S.  E.  399;  Stern  v.  Stanton, 
184  Pa.  468,  39  Atl.  404;  Middlesex 
B.  Co.  V.  Smith,  83  Fed.  133,  27  C.  C. 
A.  485;  MeMahon  v.  Eau  Claire 
Waterworks  Co.,  95  Wis.  640,  70  N. 
W.   829.     See   §  823,   ante. 

69  Beers  v.  Payment,  95  Mich,  261, 
54  N.  W.  886;  Zucker  v.  Karpeles,  S8 
Mich.  413,  50  N.  W.  373;  Aurora  v. 
Hillman,  90  111.  61  (where  it  was  held 
proper  to  allow  repetition,  although 
the  witness  had  said  that  he  could 
not  answer);  Jones  v.  Stevens,  36 
Neb.  849,  55  N.  W.  251. 
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in  other  cases,  it  is  equally  proper  for  the  court  to  prevent 
such  repetition  and  the  needless  waste  of  time.'"'  As  an 
illustration  of  the  control  of  the  court  over  the  mode  of 
cross-examination,  it  is  proper  for  the  court,  if  the  witness 
shows  a  desire  to  evade  the  questions,  to  prevent  counsel 
from  making  frivolous  objections  in  order  to  prevent  a 
rapid  cross-examination.'^^  The  reports  teem  with  illus- 
trations of  the  exercise  of  the  discretionary  power  with 
which  the  courts  of  appeal  have  declined  to  interfere  in  the 
absence  of  a  showing  of  abuse  coupled  with  harm  to  the 
complaining  party. '^^  It  is  almost  needless  to  add  that 
cross-examination  on  matters  either  directly  in  issue  or 
directly  relevant  to  the  issue  is  a  matter  of  right,  and  its 
exclusion  is  error.  It  is  only  after  right  has  been  substan- 
tially and  fairly  exercised  that  the  allowance  of  cross-ex- 
amination becomes  discretionary  with  the  trial  court. '^^ 


TO  Hughes  V.  Ward,  38  Kan.  452, 
16  Pac.  810;  Gutsch  v.  Mellhargey, 
69  Mich.  377,  37  N.  W.  303;  Jones  v. 
Stevens,  36  Neb.  849,  55  N.  W.  251; 
Gulf  Ey.  Co.  V.  Pool,  70  Tex.  713, 
8  S.  W.  535. 

71  State  V.  Duncan,  116  Mo.  288, 
22  S.  W.  699. 

1'2  In  addition  to  the  cases  above 
cited,  the  following  will  be  found 
illustrative:  Grain  v.  State,  166  Ala. 
1,  52  South.  31;  Tuolumne  Water 
Power  Co.  v.  Frederick,  13  Oal.  App. 
498,  110  Pac.  134;  Brennen  v.  Chi- 
cago &  Carterville  Coal  Co.,  147  111. 
App.  263;  Indianapolis  So.  E.  Co.  v. 
Shea,  45  Ind.  App.  608,  90  N.  E.  329; 
State  v.  Finley,  147  Iowa,  563,  126 
N.  W.  699;  DufEey  v.  Consolidated 
Block  Coal  Co.,  147  Iowa,  225,  124 
N.  W.  609;  Mutual  Pire  Ins.  Co.  of 
Montgomery  County  v.  Eitter,  113 
Md.  16.3,  77  Atl.  388;  Iron  Clad  Mfg. 
Co.  V.  Stanfield,  112  Md.  360,  76 
Atl.  854;  Leedy  v.  Hoover,  160 
Mich.  449,  125  N.  W.  394;  Weather- 
Evidence  V — 13 


bee  V.  Byam,  160  Mich.  600,  125  N. 
W.  686;  Sisson  v.  Lambert,  159 
Mich.  509,  124  N.  W.  513;  State  v. 
Lee,  228  Mo.  480,  128  S.  W.  987; 
State  V.  Byrd,  41  Mont.  585,  111 
Pac.  407;  Mathews  v.  Hanson,  19 
N.  D.  692,  124  N.  W.  1116;  Holt  v. 
Nielson,  37  Utah,  566,  109  Pac.  470; 
Buckles  V.  Eeynolds,  58  Wash.  485, 
108  Pac.  1072;  Kurowski  v.  State, 
143  Wis.  210,  126  N.  W.  546. 

73  Eesurrection  Gold-  Min.  Co.  v. 
i'ortune  Gold  Min.  Co.,  129  Fed.  668, 
64  C.  C.  A.  180;  Prout  v.  Bernards 
Land  etc.  Co.,  77  N.  J.  L.  719,  25  L. 
E.  A.,  N.  S.,  683,  73  Atl.  486,  to  which 
is  appended  a  note  on  the  refusal  to 
allow  cross-examination  on  relevant 
matters  covered  by  the  examination 
in  chief  as  .ground  for  reversal  or  new 
trial.  See,  also,  Graham  v.  Larimer, 
83  Cal.  173,  23  Pac.  286;  City  of 
Florence  v.  Calmet,  43  Colo.  510,  96 
Pac.  183;  United  States  v.  Knowlton, 
3  Dak.  58,  13  N.  W.  573;  Hyland  v. 
Milner,  99  Ind.  308;  State  v.  Thomas, 
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§  843  (838).    Limits  on  right  of  cross-examination. — ^We 

have  seen  that  broad  latitude  is  generally  given  in  the  cross- 
examination  of  witnesses,  to  the  end  that  there  may  be  a 
full  investigation  of  the  facts,  and  that  the  credibility  of 
the  witnesses  may  be  justly  ascertained.  There  are  certain 
limitations  on  the  right  of  cross-examination,  some  of  which 
have  been  already  referred  to  and  are  here  again  mentioned, 
together  with  others  which  have  not  been  dealt  with.  For 
example,  it  is  not  permissible  to  put  to  the  witness  a  ques- 
tion which  assumes  that  a  material  fact  is  proved,  when  it 
is  not,  or  that  the  witness  has  testified  to  things  either  on 
direct  or  cross-examination,  where  in  fact  he  has  not.''*  Of 
course,  for  still  stronger  reasons,  this  practice  cannot  be 
permitted  on  direct  examination.^^  Again,  it  is  not  per- 
missible to  introduce  hearsay  testimony,  even  under  the  lati- 
tude allowed  in  cross-examination.  For  instance,  asking 
the  witness  if  he  had  ever  heard  of  a  contract  like  the  one 
in  issue  being  made  by  a  certain  company;  or  whether  a 
third  person  not  a  party  to  the  case  had  told  him  he  ought 
to  be  sent  to  the  penitentiary ;  or  whether  he  had  ever  heard 
that  a  certain  person  indirectly  interested  in  the  action  had 
been  found  a  defaulter  to  a  large  amount. ''^  But  it  has 
been  held  that,  if  a  party  allows  his  witness  to  volunteer 

32  La.  Ann.   349;   Reeve"  v.  Dennett,  v.   Thompson,   10  Md.   76;    People  v. 

141  Mass.  207,  6  N.  E.  378;  Campau  Fong  Ah  Sing,  70  Cal.  8,  11  Pac.  323; 
T.  Dewey,  9  Mich.  381;  Lynch  v.  Free,  People  v.  O'Brien,  96  Mich.  630,  56 
64  Minn.  277,  66  N.  W.  973;  Langley  N.  W.  72.  Though  it  may  not  be 
V.  Wadsworth,  99  N.  Y.  61,  1  N.  E.  ground  for  reversal,  if  the  question  is 
106;  Martin  v.  Elden,  32  Ohio  St.  merely  introductory  in  its  nature: 
282;  Yarborough  v.  Davis  (Tex.  Magee  v.  State,  32  Ala.  575.  As  to 
App.),  15  S.  W.  713;  Eames  v.  Kaiser,  the  latitude  in  examining  experts,  see 

142  U.  S.  488,  35  L.  Ed.  1091,  12  Sup.  §  389,  ante. 

Ct.    Rep.    302.  75  Klock  v.  State,  60  Wis.  574,  19 

74  People  V.  Mather,  4  Wend.    (N.  N.  W.  543,  where  the  judgment  was 

Y.)  229,  21  Am.  Dee.  122;  Sanderlin  reversed    on    this    ground.     See    the 

V.   Sanderlin,    24   Ga.   583;    Haish    v.  cases   above   cited. 

Munday,  12  111.  App.  539;   People  v.  78  Adams  v.  Brown,  16  Ohio  St.  75; 

Graham,    21    Cal.    261;    Howland    v.  State  v.  Wyse,  33  S.  0.  582,  12  S.  E. 

Oakland  Consol.  St.  Ky.  Co.,  115  Cal.  556;  Pulliam  v.  Canterell,  77  Qa.  563, 

487,  47  Pac.  255;   Carpenter   v.  Am-  3  S.  E.  280. 
broson,  20  HI.  170;  Baltimore  Ry.  Co. 
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hearsay  testimony,  and  does  not  ask  to  have  the  same 
stricken  out,  he  cannot  complain  of  cross-examination  con- 
cerning such  statements.^''  On  the  cross-examination,  as  a 
rule,  the  inquiry  should  be  limited  to  questions  of  fact,  and 
the  cross-examiner  has  no  right  to  complain  if  the  court 
excludes  questions  calling  for  the  opinions  of  the  witnesses 
as  to  questions  of  moral  or  legal  obligations  or  the  liJce.''^ 
Nor  is  it  permissible  to  ask  a  party  on  cross-examination 
what  witnesses  he  intends  to  subpoena  in  the  case ;'''  nor  does 
the  latitude  of  cross-examination  permit  the  proof  ofwritten 
instruments  by  parol;  for  example,  if  a  plaintiff  in  eject- 
ment claims  under  a  deed  conveying  by  metes  and  bounds, 
he  cannot  be  asked,  on  cross-examination,  if  he  purchased 
by  the  acre.^°  Counsel  have  no  right  to  inject  into  the 
cross-examination  unfair  insinuations  upon  the  conduct  of 
the  witness  or  comments  upon  his  testimony,  and  the  court 
should  not  wait  for  objections  before  interfering  with  such 
a  practice.*^  It  goes  without  saying  that  questions  tending 
to  insult.,  abuse  or  intimidate  the  witness  should  not  be  per- 
mitted, and  the  court  is  not  required  to  wait  for  objections 
to  such  mode  of  interrogation.  ^^     And  questions  the  evident 

T7  Apple      V.      CommissionerB      of  49  Wash.  362,  95  Pao.  327;  Union  P. 

Marion  Co.,   127  Ind.  553,  27  N.  B.  R.  Co.  v.  O'Brien,  161  U.  S.  451,  40 

166 ;  Valin  V.  McKerreghan,  104  Mich.  L.   Ed.   766,   16   Sup.   Ct.   Rep.    618; 

213,  62  N.  W.  340.     See,  .also,  Grimes  Ramadge  v.  Ryan,  9  Bing.  333,   131 

V.  Hill,  15  Colo.  359,  25  Pac.  698.  Eng.  Reprint,   640.     See   §  376,  ante. 

T8  Donovan  y.  Ferris,  128  Cal.  48,  ,9  g^^^^  ^_  ^^^^^^  ^            9^  ^   g_ 

79    Am.    St.   Rep.    25,   60   Pac.   519;  ^g    34  l.   Ed    42 

Maloney  v.  Dailey,  67  HI.  App.  427;  '    ,        '        '       ' 

CrawfordsviUe   Trust   Co.   v.   Ramsey  ^^  ^^^^  ^-  J^^i^"".  102  Mo.  71,  14 

(Ind.),    98    N.    E.    177;    Vawter    v.  ^^   ^-    '''^^'    ^'^'^^^   ^-    Clampet,    53 

Ohio   &   Miss.   R.   Co.,    14   Ind.    174;  ^i"^"-  539,  55  N.  W.  740.     See,  also, 

Piersoii  V.  Chicago  G.  W.  R.  Co.,  116  ^oss-Schneider    Brewing   Co.    y.    Me- 

lowa,  601,  88  N.  W.  363;  Ross  y.  Com-  ^^ughlin,  5  Ind.  App.  415,  31  N.  K 

monwealth,  21  Ky.  Law  Rep.  1,  344,  838.     See     §§  207,     208,     231,     ante; 

55  S.  W.  4;  Blake  v.  Stump,  73  Md.  ^^'^'''   ^^■ 

160,   10  L.  R.   A.   103,   20  Atl.   788 ;  ^^  Sullivan  v.  Collins,  107  Wis.  291, 

Commonwealth     v.     Shaw,     4     Gush.  83  N.  W.  310. 

(Mass.)     594,     50     Am.     Dec.     813;  82  People  y.  Durraut,  116  Cal.  179, 

Temple  y.  Duran   (Tex.  Ciy.),  121  S.  48  Pao.   75;   State  v.  Prendible,   165 

W.  253;  Russell  v.  B.  Schade  etc.  Co.,  Mo.  329,  65  S.  W.  559. 
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intent  of  whicli  is  to  prejudice  the  jury  are  improper.  In 
a  well-known  New  York  action  for  personal  injuries  coun- 
sel was  permitted  to  prove  upon  the  cross-examination  of 
the  defendant,  or  at  least  to  attempt  to  do  so,  that  the  de- 
fendant had  not  shown  proper  sympathy  or  paid  proper 
attention  to  the  plaintiff  after  he  was  injured.  "How  that 
evidence  could  properly  bear  upon  the  legal  rights  of  the 
parties  it  is  extremely  difficult  to  understand.  The  only 
purpose  it  could  serve  was  to  prejudice  and  excite  the  pas- 
sions of  the  jury."^^  In  an  action  for  slander,  in  the  cross- 
examination  of  defendant,  who  testified  as  a  witness  in  his 
own  behalf,  counsel  for  plaintiff,  over  the  objection  and 
exception  of  defendant,  were  permitted  to  interrogate  him 
with  respect  to  his  domestic  affairs, — ^if  his  wife  had  not 
left  his  house,  at  his  command,  and  if  he  had  not  written 
a  letter,  during  the  lifetime  of  his  father  in  law,  stating  to 
him  that  if  he  did  not  make  a  full  provision  for  his  wife, 
making  her  equal  with  the  other  children  in  the  division  of 
his  estate,  he  would  place  him  in  an  asylum.  The  court 
said:  "Defendant's  domestic  affairs  have  nothing  whatever 
to  do  with  this  litigation,  and,  whatever  they  may  have  been, 
he  was  entitled  to  a  fair  and  impartial  hearing.  This  ex- 
amination went  far  beyond  the  domain  of  legitimate  inquiry, 
and  should  not  have  been  tolerated.  It  could  have  had  no 
other  effect  than  to  prejudice  the  jury  against  the  defend- 
ant, for  certain  it  is  that  the  inquiry  threw  no  light  upon 
the  issues  involved."^*  And  where  a  plaintiff  suing  for 
possession  of  a  drug  business  as  surviving  partner  had  said 
he  sold  his  horses  and  that  his  buggy  was  stolen  and  was 
asked,  "Wasn't  you  the  man  that  stole  it,  and  was  so 
charged  at  the  time?"  the  court  held  the  matter  wholly 
irrelevant  and  a  prejudicial  reflection  upon  the  witness.^* 
In  brief,  the  cases  assuredly  point  to  that  limitation  on 
cross-examination  which  common  sense  dictates  is  proper 

83  Laidlaw  v.  Sage,  158  N.  Y.  73,  85  In  re  Myers,  111  Iowa,  584,  82 
44  L.  E.  A.  216,  62  N.  E.  679.                N.  W.  961. 

84  Hancock  v.  Blackwell,  139   Mo. 
440,  41  S.  W.  205. 


197  ATTENDANCE   AND   EXAMINATION   OP   WITNESSES.       §  843 

for  the  administration  of  justice;  and  it  is  in  this  regard 
that  the  judicial  discretion  is  of  high  value.  It  is  devoted 
to  seeing  the  facts  brought  out  with  the  least  possible  delay 
and  the  credibility  of  witnesses  fairly  tested,  watching  nar- 
rowly that  the  bounds  of  necessity  are  not  exceeded  and 
that  the  witness  shall  not  be  unnecessarily  irritated  or 
humiliated,  while  at  the  same  time  giving  proper  room  for 
the  rigorous  examination  of  those  who  have  something  to 
conceal. 
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§  883.  Other  Modes  of  Refreshing  Memory — ^Use  of  Memoranda  as  Evidence. 

§  884.  Witnesses  not  Compelled  to  Criminate  Themselves. 

§  885.  Matters  Tending  to  Criminate  Privileged. 

§  886.  Statement  of  Witness  Claiming  Privilege  not  Conclusive. 

§  887.  Privilege  Extends  to  Acts  as  Well  as  Words — When  to  be  Claimed. 

§  888.  No  Privilege  if  Testimony  cannot  be  Used  to  Convict  the  Witness. 

§  889.  Same,  Continued. 

§  890.  Privilege — How  Claimed — How  Waived. 

§  891.  Effect  of  Claiming  Privilege — Inferences. 

§  892.  Same — Penalties  and  Forfeitures. 

§  893.  Objections  and  Exceptions  to  Evidence. 

§  894.  Same — Offer  of  Evidence — ^Waiver  of  Objections. 

§  895.  Withdrawing  and  Striking  Out  Evidence. 

§  896.  Effect  of  Improper  Admission  and  Exclusion  of  Evidence. 

§  897.  Same,  Continued. 

§  898.  Weight  of  Evidence — Positive  and  Negative. 

§  899.  Same — Direct  and  Circumstantial. 

§  900.  Number  of  Witnesses. 

§  901.  Credibility  of  Witnesses. 

§  902.  Same,  Continued. 

§  903.  Same,  Continued. 

5  904.  Examination  of  Witness  Through  Interpreter.' 

§844(847).  Impeachment  of  witnesses. — Througliout 
we  have  used  the  word  "impeachment"  in  its  ordinary 
acceptation  both  of  an  attempt  or  endeavor  to  establish  that 
the  evidence  of  a  witness  is  unworthy  of  credit,  and  of  the 
success  which  has  followed  the  endeavor.  "We  speak  of 
impeaching  the  witness,  but  if  the  attacking  testimony  fails, 
the  witness  has  not  been  impeached.  It  is  only  when  it 
succeeds  that  the  statement  is  warranted.  Strictly  speak- 
ing, the  word  "impeach"  imports  a  successful  attempt  to 
establish  the  charge  of  want  of  veracity.  It  imports  de- 
struction of  the  witness '  testimony.  But,  as  generally  used, 
it  comprehends,  also,  the  attempt  to  establish  such  a  charge, 
whether  unsuccessful  or  successful,  in  whole  or  in  part.  It 
not  only  means  destruction,  but  it  means  attack,  and  it  in- 
cludes disparagement  and  discredit,  which  may  be  consid- 
ered degrees  of  impeachment'.  "A  witness  may  be  im- 
peached or  attacked,  under  the  code,  whether  the  attack 
results  in  the  rejection  of  his  testimony,  or  in  the  rejection 
of  such  part  only  as  is  not  supported  by  corroborative  tes- 
timony.   And  it  would  seem,  if  we  are  guided  by  the  Ian- 
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guage  of  the  statute  alone,  to  apply  not  only  to  the  attack 
by  the  testimony  of  others,  but  to  attack  upon  cross-ex- 
amination."^ Merely  conflicting  evidence  is  not  what  is 
called  impeaching  evidence.^  In  former  sections,  we  have 
seen  that  cross-examination  is  a  common  mode  of  determin- 
ing the  credibility,  the  means  of  knowledge  and  the  degree 
of  accuracy  of  witnesses,  and  that  it  is  a  common  mode  of 
impeaching  witnesses  to  show,  by  cross-examination,  their 
bias  or  interest,  or  their  peculiar  relations  to  the  parties,  or 
their  disparaged  character.  Witnesses,  thus  discredited, 
are  sometimes  said  to  be  impeached.  There  are  also  three 
other  modes  of  impeaching  the  credit  of  a  witness:  (1)  By 
proving  his  statements,  made  in  court,  by  the  testimony  of 
other  witnesses;  (2)  By  proving  statements  of  the  witness, 
made  out  of  court,  inconsistent  with  or  contradicting  those 
made  by  him  on  the  witness-stand;  (3)  By  proving  his  gen- 
eral bad  character'f  or  veracity.*  The  discussion  of  the  first 
of  these  modes  of  impeachment  would  only  involve  a  repeti- 
tion of  those  rules  concerning  the  relevancy  and  weight  of 
testimony  which  are  elsewhere  discussed.  Under  another 
head,  we  have  discussed  the  rule  that,  in  contradicting  the 
statements  of  a  witness,  only  those  statements  can  be  dis- 
proved which  are  material  to  the  issue ;  and  that,  if  the  ad- 
verse party  calls  out  opinions  on  cross-examination,  where 
they  are  not  proper,  or  other  statements  wholly  collateral 
or  immaterial  to  the  issue,  he  cannot  rebut  or  contradict 
such  matters.*  We  shall  therefore  direct  our  attention  to 
the  second  and  third  of  the  modes  referred  to. 

1  Commonwealth  v.  Welch,  111  Ky.  notes  to  Blue  v.  Kirby,  15  Am.  Dee. 
530,  63  S.  W.  984.  See,  also,  Powell  99;  Allen  \.  State,  73  Am.  Deo.  762- 
V.  State,  101  Ga.  9,  65  Am.  St.  Rep.  777;  Selover  v.  Bryant,  21  L.  E.  A. 
277,  29  S.  E.  309;  White  v.  New  York  418-433;  and  Lodge  v.  State,  82  Am. 
etc.  R.  Co.  142  Ind.  648,  42  N.  E.  St.  Rep.  25-68.  See  the  late  cases  of 
456;  White  v.  McLean,  47  How.  Pr.  Texas  etc.  R.  Co.  v.  Good  (Tex.  Civ. 
(N.  Y.)  193.  App.),  151  S.  W.  617  (as  to  indirect 

2  Baker  v.  Robinson,  49  111.  299.  impeachment  by  reference  to  the  race 

3  Greenl.  Ev.,  §  461;  Tayl  Ev.,  10th  of  the  witness). 

erl.,    §  1470.     On   the   general  subject  4  Southern  R.   Co.  v.  Dickens,   161 

of  the  impeachment  of  witnesses,  see       Ala.    144,   49   South.    766;    Peters   v. 
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§  845  (848).  Impeachment  by  proof  of  former  contra- 
dictory statements  and  conduct. — ^We  make  only  the  fol- 
lowing brief  reference  to  the  ancient  practice,  leaving  it  to 
the  student  to  trace  for  himself,  if  desired,  the  historical 
circumstances  which  are  undoubtedly  of  interest.  The 
scope  of  these  commentaries  calls  for  direct  attention  to 
the  law  as  we  find  it  to-day.     In  former  times,  when  the 


State  (Ark.),  146  S.  W.  491;  In  re 
Gird,  157  Cal.  534,  108  Pac.  499; 
People  T.  Nonella,  99  Cal.  333,  33 
Pac.  1097;  Askew  v.  People,  23  Colo. 
446,  48  Pac.  524;  Denver  Tramway 
Co.  T.  Owens,  20  Colo.  107,  36  Pae. 
848;  State  v.  Dlugozima,  7  Penne. 
(Del.)  151,  74  Atl.  1086;  Adams  v. 
State,  54  Fla.  1,  45  South.  494; 
Brackett  &  Co.  y.  Amerieus  Grocery 
Co.,  127  Ga.  672,  56  S.  E.  762 ;  Putch 
V.  State,  90  Ga.  472,  16  S.  E.  102; 
State  V.  Crea,  10  Idaho,  88,  76  Pae. 
1013;  Prather  v.  Chicago  Southern  E. 
Co.,  221  111.  190,  77  N.  B.  430;  Stout 
V.  State,  174  Ind.  395,  Ann.  Cas. 
1912D,  37,  92  N.  E.  161;  Seibert  Bros. 
&  Co.  V.  Germania  F.  Ins.  Co.,  132 
Iowa,  58,  106  N.  W.  507;  Swanson  v. 
French,  92  Iowa,  695,  61  N.  W.  407; 
State  V.  Sweeney,  75  Kan.  265,  88 
Pac.  1078;  lUinois  Cent.  R.  Co.  v. 
Smith,  133  Ky.  732,  118  S.  W.  933; 
State  V.  Conerly,  48  La.  Ann.  1561,  21 
South.  192;  Brackett  v.  Weeks,  43 
Me.  291;  Gorham  v.  Moor,  197  Mass. 
522,  84  N.  E.  436;  Garr  v.  West  End 
St.  Ey.  Co.,  163  Mass.  360,  40  N.  E. 
185;  People  v.  Williams,  159  Mich. 
518,  124  N.  W.  555 ;  Patten  v.  People, 
18  Mich.  314,  100  Am.  Dec.  173; 
Towle  V.  Sherer,  70  Minn.  312,  73  N. 
W.  180;  Cooper  v.  State,  94  Miss.  480, 
49  South.  178;  State  v.  Murphy,  201 
Mo.  691,  100  S.  W.  414;  State  v. 
Pugh,  16  Mont.  343,  40  Pac.  861; 
Carter  v.  State,  36  Neb.  481,  54  N.  W. 
853;  Ferguson  v.  State,  72  Neb.  350, 


100  N.  W.  800;  Villineuve  v.  Man- 
chester St.  E.  Co.,  73  N.  H.  250,  60 
Atl.  748;  Combs  v.  Winchester,  39 
N.  H.  18,  75  Am.  Dec.  203;  Mitniek 
V.  Nassau  Electric  E.  Co.,  138  AppV 
Div.  576,  123  N.  Y.  Supp.  331;  Peo- 
ple V.  Murphy,  135  N.  Y.  450,  32  N. 
E.  138;  Carr  v.  Smith,  129  N.  C.  232, 
39  S.  E.  831;  State  v.  Yee  Gueng, 
57  Or.  509,  112  Pac.  424;  Kearney  v. 
Clarion  First  Nat.  Bank,  129  Pa.  577, 
18  Atl.  598;  Harbert  v.  Atlanta  etc. 
E.  Co.,  78  S.  C.  537,  59  S.  E.  644; 
Dooley  v.  Boiders-  (Tex.  Civ.  App.), 
128  S.  W.  690;  Drumm-Flato  Com. 
Co.  V.  Union  Meat  Co.,  33  Tex.  Civ. 
App.  587,  77  S.  W.  634;  State  v. 
Haworth,  24  Utah,  398,  68  Pae.  155; 
Barley  v.  Winn,  129  Wis.  291,  109 
N.  W.  633 ;  DiUard  v.  United  States, 
141  Fed.  303,  72  C.  C.  A.  451;  Elton 
V.  Larkins,  5  Car.  &  P.  385;  MeOul- 
loch  V.  Gore  Dist.  Mut.  F.  Ins.  Co., 
32  U.  C.  Q.  B.  610,  34  U.  C.  Q.  B. 
384.  For  a  discussion  of  this  subject, 
see  §  827  et  seq.,  ante.  See,  also,  the 
late  cases,  Bumberg  v.  Cutler,  86 
Conn.  8,  84  Atl.  107;  Schubert  v. 
Schubert,  168  111.  App.  419;  Putnam 
V.  Hamilton  (Iowa),  140  N:  W.  886; 
Hilgedick  v.  Greubbel,  246  Mo.  140, 
151  S.  W.  731;  Blodgett  v.  Park,  76 
N.  H.  435,  Ann.  Cas.  1913B,  853,  84 
Atl.  42;  Watson  v.  Newell,  142  N.  Y. 
Supp.  653 ;  Ogden  Valley  etc.  Co.  v. 
Lewis  (Utah),  125  Pae.  687;  State  v. 
Snyder  (Vt.),  85  Atl.  984. 
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evidence  of  witnesses  was  directly  conflicting,  it  was  the 
practice  to  direct  that  the  witnesses  should  be  confronted; 
and  an  English  author  cites  an  instance  in  which  four  wit- 
nesses were  placed  together  in  a  box  for  this  purpose.** 
Although  this  practice  is  still  preserved  in  some  of  the  Eng- 
lish courts,®  it  does  not  prevail  in  this  country,  and  juries 
are  deprived  of  the  advantage  of  this  direct  comparison  of 
the  demeanor  of  the  witnesses.  But  there  is  hardly  any 
more  familiar  practice  in  judicial  procedure  than  that  of 
impeaching  witnesses  by  proof  of  their  former  statements 
which  are  inconsistent  with  their  present  testimony. ''     Since 


5  Tayl.  Ev.,  lOth  ed.,  §1478;  An- 
nesley  v.  Lord  Anglesea,  17  How.  St. 
Tr.  1350.  See  notes  to  Allen  v.  State, 
73  Am.  Dec.  762,  and  Lodge  v.  State, 
82  Am.  St.  Rep.  39. 

6  Entieknap  v.  Bice,  34  L.  J.   (Pr. 

6  Mat.)  110,  4  Swab.  &  T.  136,  13 
L.  T.  211. 

7  Porter  v.  Tennessee  Coal  ete.  Co. 
(Ala.),  59  South.  255;  Tamborino  v. 
Territory,  7   Ariz.   194,   62  Pac.   693, 

7  Ariz.  246,  64  Pac.  492;  Worley  v. 
Spreekels  Bros.  Com.  Co.,  163  Cal.  60, 
124  Pac.  697;  Denver  etc.  E.  Co.  v. 
Mitchell,  42  Colo.  43,  94  Pac.  289; 
State  V.  Rivers,  82  Conn.  454,  74  Atl. 
757;  State  v.  Dlugozima,  7  Penne. 
(Del.)  151,  74  Atl.  1086;  Magruder 
V.  Montgomery,  33  App.  Cas.  (D.  C.) 
133;  Adams  v.  State,  54  Pla.  1,  45 
South.  494;  Gibson  v.  State,  11  Ga. 
App.  148,  74  S.  E.  905;  State  v. 
Crea,  10  Idaho,  88,  76  Pac.  1013; 
Kennedy  v.  Modern  Woodman  A.,  243 
111.  560,  90  N.  E.  1084;  Dotterer  v. 
State,  172  Ind.  357,  88  N.  B.  689; 
Atoka  Coal  etc.  Co.  v.  Miller,  7  Ind. 
Ter.  104,  104  8.  W.  555;  In  re  Cahill 
(Iowa),  136  N.  W.  214;  Lisle  v. 
Couchman,  146  Ky.  345,  142  S.  W. 
1023;  State  v.  Robinson,  52  La.  Ann. 
541,  27  South.  129;  Inhabitants  of 
Milford  V.  Veazie  (Me.),  14  Atl.  730; 


Grill  V.  O'Dell,  113  Md.  625,  77  Atl. 
984;  O'Counell  v.  Casey,  206  Mass. 
520,  92  N.  B.  804;  Thompson  v.  Vil- 
lage of  Mecosta,  141  Mich.  175,  104 
N.  W.  694;  Smith  v.  Standard  L.  etc. 
Ins.  Co.,  80  Mmn.  291,  83  N.  W.  342; 
Hudson  V.  State,  100  Miss.  185,. 56 
South.  345;  Gordon  v.  Kansas  City 
Southern  R.  Co.,  222  Mo.  516,  121 
S.  W.  80;  State  v.  Hurst,  23  Mont. 
484,  59  Pac.  911;  Severa  v.  Battle 
Creek,  88  Neb.  127,  129  N.  W.  186; 
Hobbs  v.  George  W.  Blanchard  etc.  Co., 
75  N.  H.  73,  18  L.  R.  A.,  N.  S.,  939, 
70  Atl.  1082;  Kelly  v.  Perkins  (N. 
J.),  78  Atl.  14;  Larkin  v.  Nassau 
Elec.  E.  Co.,  205  N.  Y.  267,  98  N.  E. 
465;  State  v.  Fisher,  149  N.  0.  557, 
63  S.  E.  153;  Lamb  v.  Stewart,  2 
Ohio,  230;  Smith  v.  State,  3  Okl.  Cr. 
629,  108  Pac.  418;  DiUard  v.  Olalla 
Min.  Co.,  52  Or.  126,  94  Pac.  966, 
96  Pac.  678;  Commonwealth  v.  Diet- 
rick,  221  Pa.  7,  70  Atl.  275;  State  v. 
Suber,  82  S.  0.  159,  63  S.  B.  684; 
Treadway  v.  State  (Tex.  Cr.  App.), 
144  S.  W.  655;  Larkin  v.  Sinclair 
Beach  Co.,  30  Utah,  86,  116  Am.  St. 
Rep.  818,  8  Ann.  Cas.  977,  3  L.  R.  A., 
N.  S.,  982,  83  Pac,  686;  McQuiggan  v. 
Ladd,  79  Vt.  90,  64  Atl.  503;  Nor- 
folk etc.  Tract  Co.  v.  O'Neill,  109 
Va.  670,  64  S.  E.  948;  State  v.  Bur- 
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sucli  attempted  impeachment  is  a  direct  attack  upon  the 
testimony  of  the  witness,  and  may  result  in  serious  conse- 
quences, it  is  important  that  the  practice  should  be  so 
regular  that  the  witness  may  have  full  opportunity  to  admit, 
deny  or  explain  any  statement  which  is  thus  assailed.®  The 
authorities,  except  those  in  some  of  the  New  England  states, 
are  almost  unanimous  to  the  effect  that,  before  a  witness 
can  be  impeached  by  proof  that  he  has  made  statements 
contradicting  or  differing  from  the  testimony  given  by  him, 
a  foundation  must  be  laid  by  interrogating  Mm  as  to 
whether  he  had  made  such  statements.  The  interrogation 
may  extend  to  an  inquiry  as  to  important  omissions  from 
such  original  statement  when  it  was  his  duty  to  tell  the 
whole  truth.  Such  an  omission  may  create  a  presumption 
that  the  omitted  facts  did  not  transpire  and  may  tend  to 
contradict  the  testimony  of  the  witness.  This  occurs  espe- 
cially where  the  witness  was  questioned  concerning  the 
particular  matter  and  failed  to  disclose  his  knowledge.® 
Otherwise  the  omission  is  insignificant  or  so  capable  of 
explanation  as  to  negative  any  basis  for  impeachment.^** 

ton,    27    Wash.    528,    67    Pac.    1097;  Min.  Co.  v.  Popst,  54  Colo.  451,  131 

Hudkins  v.  Grim,  64  W.  Va.  225,  61  Pae.   413;    Davis   v.   Maloney    (Del.), 

S.  E.   166;   A.   C.  Conn  Co.  v.  Little  84  Atl.  947;  Sanger  v.  Bacon  (Ind.), 

Suamieo  Lumber  etc.  Co.,  74  Wis.  652,  101  N.  E.  1001;  Hunt  v.  Waterloo  etc. 

43  N.  W.  660;  Horn  v.  State,  12  Wyo.  E.  Co.  (Iowa),  141  N.  W.  334;  Mann 

80,   73   Pac.   705;   Hickory  v.  United  v.  Beynolds,  150  Ky.  313,  150  S.  W. 

States,  151  U.  S.  303,  38  L.  Ed.  170,  329;    Thomas  v.  Altoona  etc.  B.  Co., 

1  Sup.  Ot.  Sep.  334;  Long  v.  Hitch-  236   Pa.    365,    84   Atl.    846;    Earl   v. 

cock,  9  Car.  &  P.  619,  38  Eng.  Com.  Earl,  81  N.  J.  Eq.  444,  86  Atl.   940; 

L.   361;    Eeg.  V.   Sanderson,   15   Ont.  Carl  v.  Woleott  (Tex.  Civ.  App.),  156 

106.  S.  W.  334;  Virginia  Coal  etc.  Co.  v. 

8  Queen's  Case,  2  Brod.  &  B.  284,  Isonn,  114  Va.  144,  75  S.  E.  782. 

129    Eng.    Eeprint,    976;    Brown    v.  9  Brown  v.  State,  79  Ala.  61;  Mil- 

Gillett,   33   Wash.   264,   74  Pac.    386.  ler  v.  State,  97  Ga.  653,  25  S.  E.  366; 

See,  also,  eases  cited  below.     See  valu-  Hayden    v.    Stone,    112    Mass.    346 ; 

able    note   to    Selover   v.    Bryant,    21  State   v.  Eosa,   71   N.   J.  L.   316,   58 

L.  E.  A.  428.     See,  also,  §852,  post.  Atl.  1010;  State  v.  Ogden,  39  Or.  195, 

See  the  late  cases:    Alabama  etc.  B.  65  Pac.  449;  Marsh  v.  State,  54  Tex. 

Co.  V.  Cardwell  (Ala.),  60  South.  107;  Cr.    144,    112    S.    W   320;    Briggs   v. 

Sehaffer    v.    Territory     (Ariz.),     127  Taylor,  35  -Vt.  57. 

Pac.    746;    Hopkins    v.    White    (Cal.  10  Larrance  v.  People,  2S2  Til.  155, 

App.),  128  Pae.   780;   Pinnacle  Gold  78  N.  E.  50;   State  v.  Bobinson,  52 
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Stephen  thus  states  the  rule  of  procedure  in  such  cases: 
"Every  witness  under  cross-examination  in  any  proceeding, 
civil  or  criminal,  may  be  asked  whether  he  has  made  any 
former  statement  relative  to  the  subject  matter  of  the  action 
and  inconsistent  with  his  present  testimony,  the  circum- 
stances of  the  supposed  statement  being  referred  to  suffi- 
ciently to  designate  the  particular  occasion,  and,  if  he  does 
not  distinctly  admit  that  he  has  made  such  a  statement, 
proof  may  be  given  that  he  did  in  fact  make  it. "  ^^    It  has 


La.  Ann.  616,  27  South.  124;  Com- 
monwealth  v.  Hawkins,  3  Gray 
(Mass.),  463;  Spring  v.  Perkins,  156 
Mieh.  327,  120  N.  W.  807;  Wheeler 
V.  Van  Sickle,  37  Neb.  651,^56  N.  W. 
196 ;  Eankeu  v.  Donovan,  115  App. 
Div.  651,  100  N.  Y.  1049;  McAteer 
T.  MeMuUen,  2  Pa.  32;  Hyden  v. 
State,  31  Tex.  Cr.  401,  20  S.  W.  764; 
United  States  v.  Ford,  33  Ped.  861. 

11  Gilyard  v.  State,  98  Ala.  59,  13 
South.  391;  Goodwin  v.  State,  1  Ala. 
App.  136,  56  South.  29;  Abernathy 
V.  Eeynolds,  8  Ariz.  173,  71  Pao.  914; 
Murphy  v.  St.  Louis  etc.  E.  Co.,  92 
Ark.  159,  122  S.  W.  636;  People  v. 
Glover,  131  Cal.  233,  74  Pac.  745  (by 
statute)  ;  Jaynes  v.  People,  44  Colo. 
535,  16  Ann.  Gas.  787,  99  Pac.  325; 
State  V.  Deputy,  3  Penne.  (Del.)  19, 
50  Atl.  176;  Clinton  v.  State,  53  Fla. 
98,  12  Ann.  Cas.  150,  43  South.  312; 
Owen  V.  Palmour,  111  Ga.  885,  36 
S.  E.  969 ;  Benedict  v.  Dakin,  243  111. 
384,  90  N.  E.  712;  Blanchard  v. 
Blanohard,  191  111.  450,  61  N.  E.  481; 
Lawler  v.  McPheeters,  73  Ind.  577; 
Stancliffe  v.  United  States,  5  Ind. 
Ter.  486,  82  S.  W.  882;  Sheldon  v. 
Bigelow,  118  Iowa,  586,  92  N.  W.  701 ; 
Gibson  v.  Seney,  138  Iowa,  383,  116 
N.  W.  325;  State  v.  Hartley,  48  Kan. 
421,  29  Pao.  701 ;  State  v.  Cleary,  40 
Kan.  287,  19  Pac.  776;  Louisville  etc. 
E.  Co.  v.  Setser,  149  Ky.  162,  147 
S.  W.  956;  Horner  T.  Commonwealth, 


19  Ky.  Law  Eep.  710,  41  S.  W.  561; 
State  V.  Fletcher,  127  La.  602,  53 
South.  877;  State  v.  Goodbier,  48  La. 
Ann.  770,  19  South.  755;  Eobinson  v. 
Jones,  143  Md.  62,  65  Atl.  814;  Tobin 
V.  Jones,  143  Mass.  448,  9  N.  E.  804; 
Skelton  v.  Penton  Light  Co.,  100  Mieh. 
87,  58  N.  W.  609;  Henrich  v.  Saier, 
124  Mieh.  86,  82  N.  W.  879;  Horton 
v.  Chadbourn,  31  Minn.  322,  17  N.  W. 
865;  Bowles  v.  State  (Miss.),  40 
South.  165;  State  v.  Potts,  239  Mo. 
403,  144  S.  W.  495;  State  v.  Grant, 
79  Mo.  113,  49  Am.  Eep.  218;  Tague 
V.  John  Capliee  Co.,  28  Mont.  51,  72 
Pac.  297;  O'Donnell  v.  Chicago  etc. 
Ey.  Co.,  65  Neb.  612,  91  N.  W.  566; 
Tonopah  Lumber  Co.  v.  Eiley,  30  Nev. 
312,  95  Pac.  1001.  Foundation  not 
necessary:  Villeneuve  v.  Manchester 
St.  Ey.  Co.,  73  N.  H.  250,  60  Atl. 
748;  State  v.  Brady,  71  N.  J.  L. 
360,  59  Atl.  6;  Kirchner  v.  Loughliu, 
6  N.  M.  300,  28  Pac.  505;  Larkin  v. 
Nassau  Elec.  E.  Co.,  205  N.  Y.  267, 
98  N.  E.  465;  Hart  v.  Hudson  Eiv. 
Bridge  Co.,  84  N.  Y.  56;  Woodward 
V.  Blue,  108  N.  C.  109,  9  S.  E.  492 ; 
State  V.  Patterson,  2  Ired.  (24  N.  C.) 
346,  38  Am.  Deo.  699;  King  v.  Wicks, 

20  Ohio,  87 ;  Eunyan  v.  Price,  15  Ohio 
St.  1,  86  Am.  Dec.  459;  State  v. 
Eyan,  56  Or.  524,  108  Pao.  1009;  State 
v.  Brown,  28  Or.  147,  41  Pac.  1042; 
Wilson  V.  Wilson,  137  Pa.  269,  20  Atl. 
644;    Hazard   v.    New   York   etc.   E. 
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frequently  been  declared  that,  in  order  to  designate  suffi- 
ciently the  circumstances  of  the  statement,  the  witness 
should  be  asked  as  to  the  time,  place  and  persons  involved  in 
the  contradiction.^^    In  the  United  States  supreme  court, 


Co.,  2  E.  r.  62;  Duckett  v.  Pool,  34 
S.  C.  311,  13.  S.  E.  542;  State  v. 
Hughes,  8  S.  D.  338,  66  N.  W.  1076; 
Cole  V.  State,  6  Baxt.  (Tenn.)  239; 
Earle  v.  State  (Tex.  Cr.  App.),  142 
S.  W.  1181;  Larkiu  v.  Saltair  Beach 
Co.,  30  Utah,  86,  116  Am.  St.  Rep. 
818,  8  Ann.  Cas.  977,  3  L.  E.  A.,  N.  S., 
982 ;  MeKinstry  v.  Collins,  76  Vt.  221, 
56  Atl.  985;  State  v.  Glynn,  51  Vt. 
577;  Gordon  v.  Funkhouser,  100  Va. 
675,  42  S.  E.  677;  State  v.  Goodwin, 
32  W.  Va.  177,  9  S.  E.  85;  Larsen 
V.  City  of  Sedro-WooUey,  49  Wash. 
134,  94  Pao.  938 ;  Miller  v.  State,  106 
Wis.  156,  81  N.  W.  1020;  Hunter  v. 
Gibbs,  79  Wis.  70,  48  N.  W.  257;  Toms 
V.  Whitmore,  6  Wyo.  220,  44  Pac.  56 ; 
Ayers  v.  Watson,  132  TJ.  S.  394,  33 
L.  Ed.  378,  10  Sup.  Ct.  Eep.  16;  The 
Charles  Morgan  v.  Kouns,  115  TJ.  S. 
69,  29  L.  Ed.  316,  5  Sup.  Ct.  Eep. 
1172;  Conrad  v.  Griffey,  16  How. 
(U.  S.)  38,  14  L.  Ed.  835;  Carpenter 
V.  Wall,  11  Ad.  &  E.  803,  113  Bng. 
Eeprint,  619,  9  L.  J.  Q.  B.  217,  3  P. 
&  D.  457,  39  Eng.  Com.  L.  426 ;  Reg. 
V.  Mailloux,  16  N.  Brunsw.  493; 
Steph.  EV.,  art.  131.  See  §  856,  post. 
12  Angus  V.  Smith,  1  Moody  &  M. 
473;  Kimball  v.  Davis,  19  Wend. 
(TSr.  Y.)  437;  Hart  v.  Hudson  Riv. 
Bridge  Co.,  84  N.  Y.  56;  Pendleton 
V.  Empire  Dressing  Co.,  19  N.  Y. 
13;  Mattox  v.  United  States,  156  U. 
S.  237,  39  L.  Ed.  409,  15  Sup.  Ct. 
Eep.  337;  People  y.  Devine,  44  Cal. 
452;  State  v.  Jones,  44  La.  Ann.  960, 
11  South.  596;  Chicago  M.  &  St.  P. 
Ey.  Co.  V.  Artery,  137  U.  S.  507,  34 
L.  Ed.  747,  11  Sup.  Ct.  Eep.  129; 
Sieber  v.  Amunsoc,  78  Wis.  679,  47 
N.    W.    1126;    Koehler   t.   Buhl,    94 


Mich.  496,  54  N.  W.  157;  Hunter  v. 
Gibbs,  79  Wis.  70,  48  N.  W.  257; 
Commonwealth  v.  Smith,  163  Mass. 
411,  40  N.  E.  189;  Aneals  v.  People, 
134  111.  401,  25  N.  E.  1022;  Hooper 
V.  Browning,  19  Neb.  420,  27  N.  W. 
419;  Whitaker  v.  State,  79  Ga.  87, 
3  S.  E.  403;  Sinkler  v.  Siljan,  136 
Cal.  356,  68  Pac.  1024  (by  statute) ; 
Brown  v.  State,  46  Pla.  159,  35 
South.  82;  Helfrieh  L.  &  M.  Co.  v. 
Bland,  21  Ky.  Law  Eep.  1185,  54 
8.  W.  728  (by  statute) ;  Peterson  v. 
State,  83  Md.  194,  34  Atl.  834;  State 
T.  Parker,  96  Mo.  393,  9  S.  W.  728; 
Wood  Eiver  Bank  v.  Kelley,  29  Neb. 
597,  46  N.  W.  86;  Hanscom  v.  Bur- 
mood,  35  Neb.  506,  53  N.  W.  371; 
Zimmerman  v.  Kearney  County  Bank, 
59  Neb.  23,  80  N.  W.  54;  State  v. 
Ellsworth,  30  Or.  145,  47  Pao.  199; 
State  V.  Hughes,  8  S.  D.  338,  66  N.  W. 
1076 ;  Miller  v.  State,  106  Wis.  156,  81 
N.  W.  1020;  Strudgeon  v.  Sand  Beach, 
107  Mich.  496,  65  N.  W.  616;  Clinton 
V.  State,  53  Fla.  98,  12  Ann.  Cas. 
150,  43  South.  312;  State  v.  Marks, 
70  S.  C.  448,  50  S.  E.  14.  In  a  few 
states,  however,  the  prevailing  rule  has 
not  been  adopted:  New  Portland  T. 
Kingfield,  55  Me.  172;  Blake  v.  Stod- 
dard, 107  Mass.  Ill;  Nute  v.  Nute, 
41  N.H.  60.  While,  in  a  few  other 
states,  it  is  held  to  rest  in  the  discre- 
tion of  the  court:  Hedge  v.  Clapp,  22 
Conn.  262,  58  Am.  Deo.  424;  Walden 
V.  Einoh,  70  Pa.  460;  Cronkrite  v. 
Trexler,  187  Pa.  100,  41  Atl.  22.  It 
was  held  in  Nebraska  that,  if  counsel 
failed  to  object  to  the  question,  the 
jury  might  consider  such  evidence  and 
base  their  verdict  on  it,  if  sufficient: 
Cool  V.  Eoehe,  20  Neb.  550,  31  N.  W. 
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Mr.  Justice  Miller  has  thus  expressed  the  rule:  "The  cir- 
cumstances under  which  the  former  statements  of  a  witness 
in  regard  to  the  subject  matter  of  his  testimony  when  ex- 
amined in  the  principal  case  can  be  introduced  to  contradict 
or  impeach  his  testimony,  are  well  settled,  and  are  the  same 
whether  his  testimony  in  the  principal  case  is  given  orally 
in  court  before  the  jury  or  is  taken  by  deposition  afterward 
read  to  them.  In  all  such  cases,  even  where  the  matter 
occurs  on  the  spur  of  the  moment  in  a  trial  before  a  jury, 
and  where  the  objectionable  testimony  may  then  come  for 
the  first  time  to  the  knowledge  of  the  opposite  party,  it  is 
the  rule  that  before  those  former  declarations  can  be  used 
to  impeach  or  contradict  the  witness,  his  attention  must  be 
called  to  what  may  be  brought  forward  for  that  purpose, 
and  this  must  be  done  with  great  particularity  as  to  time 
and  place  and  circumstances,  so  that  he  can  deny  it,  or  make 
any  explanation  intending  to  reconcile  what  he  formerly 
said  with  what  he  is  now  testifying.'"^*  Although  the  con- 
duct of  the  witness  as  to  matters  having  no  connection  with 
the  case  is  generally  irrelevant,  it  is  allowable  to  ask  the 
witness  on  cross-examination,  not  only  concerning  his  con- 
tradictory statements,  but  concerning  his  actions,  if  they 
have  been  inconsistent  with  his  statements  on  the  witness- 
stand.^*     The  use  to  which  such  former  inconsistent  state- 

367.     See,  also,   the   Canadian  cases :  ing,  they  must  be  shown  to  the  witness 

Eeg.  V.  Tower,  4  P.  &  B.  168 ;  Lawton  before  any  question  is  put  to  him  con- 

T.  Chance,  4  Atl.  411;  Blois  v.  Mid-  cerning  them. 

laid  E.  Co.,  39  N.  S.  E.  243.  u  Wefel  v.  Stillman,  151  Ala.  249, 

IS  Ayers    v.    Watson,    supra.     The  44   South.    203;    Adams   v.   State,   93 

California   Code    of    Civil   Procedure,  Ark.   260,  137  Am.  St.  Eep.   87,  124 

section  2052,  provides  that  a  witness  S.  W.   766;   Eiee  v.  Cunningham    29 

may   also   be   impeached  by   evidence  Cal.   492;    Stewart  v.   State    42   Fla. 

that  he  has  made,  at  other  times,  state-  591,  28  South.  815;  Hyland  v.  Milner 

ments    inconsistent    with    his    present  99   Ind.   308;    State  v.   Goodson     116 

testimony;  but  before  this  can  be  done  La.  388,  40  South.  71;  State  v.  Kings- 

the  statements  must  be  related  to  him,  bury,  58  Me.  238;  New  Gloucester  v. 

with  the  circumstances  of  times,  places  Bridgham,  28  Me.  60 ;  Handy  v.  Can- 

and  persons  present,  and  he  must  be  ning,  166  Mass.  107,  44  N.  E.   118' 

asked    whether   he    made   such    state-  Lewis    v.    Boston    Gaslight    Co.     165 

ments,  and  if  so,  allowed  to  explain  Mass.  411,   43   N.   E.   178 ;   Foster  v. 

them.     If  the  statements  be  in  writ-  Worthing,   146   Mass.   607    16   N.  E. 
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ments  may  be  put  varies  according  as  they  are  made  by  a 
party,"  or  by  an  ordinary  witness.  In  the  latter  case  the 
rule  is  well  settled  that  such  prior  inconsistent  statements 
cannot  be  used  on  a  trial  as  proof  of  the  facts  therein  as- 
serted, but  are  admissible  only  to  impeach  the  credibility 
of  the  witness.'^^  The  rule  has  been  very  concisely  stated 
in  an  old  case.  "If  a  witness  at  another  time  has  given 
an  account  of  a  transaction  different  from  that  given  at  the 


572;  Miller  v.  Smith,  112  Masa.  470; 
Alward  v.  Oakes,  63  Minn.  190,  65 
N.  W.  270;  Booze  v.  Yazoo,  94  Miss. 
428,  48  South.  820;  Boling  v.  State, 
91  Neb.  599,  136  N.  W.  1078;  Markel 
V.  Moudy,  13  Neb.  322,  14  N.  W.  409; 
Chase  v.  Blodgett,  10  N.  H.  22; 
Howard  v.  City  Pire  Ins.  Co.,  4  Denio 
(N.  Y.),  502;  Dileher  v.  Sta^te,  39 
Ohio  St.  130;  State  v.  Lurch,  12  Or. 
104,  6  Pae.  411;  Salonga  v.  Con- 
cepcion,  3  Phil.  Isl.  563;  Merek  v. 
Merck,  83  S.  C.  329,  137  Am.  St.  Bep. 
815,  65  S.  E.  347;  Long  v.  State,  59 
Tex.  Cr.  103,  Ann.  Gas.  1912A,  1244, 
127  S.  W.  551;  State  v.  McCormick,  56 
Wash.  469,  105  Pac.  1037;  Lilly  v. 
Bank,  178  Fed.  53,  29  L.  B.  A.,  N.  S., 
558,  102  C.  C.  A'.  1.  As  to  opinions, 
see  §  850,  post.  Omission  to  state 
facts:  Miller  v.  State,  97  Ga.  653,  25 
S.  E.  366;  Barrett  v.  Bailway  Co., 
157  N.  Y.  663,  52  N.  E.  659. 

15  See  §  851,  post. 

16  Jones  V.  State,  141  Ala.  55,  37 
South.  390;  Magness  t.  State,  67  Ark. 
594,  50  S.  W.  554,  59  S.  W.  529; 
People  T.  Davenport,  13  Cal.  App.  632, 
110  Pac.  318;  Colorado  Midland  E. 
Co.  V.  McGarry,  41  Colo.  398,  92  Pac. 
915;  Tomlinson  v.  Peninsular  Naval 
Stores  Co.,  61  Fla.  453,  55  South.  548 ; 
Luke  V.  C^non,  4  Ga.  App.  538,  62 
S.  E.  110;  Phillips  v.  Kesterson,  154 
111.  572,  39  N.  E.  599;  Ohio  etc.  B. 
Co.  V.  Stein,  133  Ind.  243,  19  L.  B.  A. 
733,   31   N.   E.    180,   32    N.   E.   831; 


Connors  v.  Chingren,  111  Iowa,  437, 
82  N.  W.  934;  Hays  v.  Commonwealth, 
140  Ky.  184,  130  S.  W.  987;  Worthing 
V.  Worthing,  64  Me.  335;  Mason  v. 
Peulson,  40  Md.  355,  365;  McDonald 
V.  New  York  etc.  E.  Co.,  186  Mass. 
474,  72  N.  E.  55 ;  Hutchins  v.  Murphy, 
146  Mich.  621,  110  N.  W.  52;  Lund- 
berg  V.  Northwestern  Elevator  Co.,  42 
Minn.  37,  43  N.  W.  685;  Shoninger 
V.  Day,  53  Mo.  App.  147,  150; 
Doekarty  v.  Tillotson,  64  Neb.  432,  89 
N.  W.  1050;  Lydston  v.  Bookingham 
etc.  Power  Co.,  75  N.  H.  23,  70  Atl. 
385,  21  Ann.  Gas.  1236,  to  which  is 
appended  a  note  on  the  subject  to 
which  we  are  indebted;  Dimmick  v.  W. 
Fred.  Quimby  Co.  (N.  J.),  41  Atl. 
101;  Plyer  v.  German-American  Ins. 
Co.,  121  N.  Y.  689,  24  N.  E.  929; 
McKierman  v.  Hall,  65  Misc.  Bep. 
138,  121  N.  Y.  Supp.  87;  Lamb  v. 
Ward,  114  N.  C.  255,  19  S.  B.  230; 
Culpepper  v.  State,  4  Okl.  Cr.  103, 
140  Am.  St.  Bep.  668,  31  L.  B.  A., 
N.  S.,  1166,  111  Pac.  679;  Farmers' 
Bank  v.  Saling,  33  Or.  394,  54  Pac. 
190;  Fraek  v.  Gerber,  167  Pa.  316, 
31  Atl.  640;  Bailey  v.  Fly,  35  Tex. 
Civ.  App.  410,  80  S.  W.  675;  Lockliu 
V.  State  (Tex.  Cr.),  75  S.  W.  305; 
Sowles  V.  Carr,  70  Vt.  630,  41  Atl. 
581;  State  v.  Burton,  27  Wash.  528, 
67  Pac.  1097;  Horn  v.  State,  12  Wyo. 
80,  73  Pac.  705;  Hallett  v.  Fish,  120 
Fed.  986. 
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trial,  lie  may  be  impeached  by  proving  what  lie  has  said  at 
another  time,  on  the  question  of  his  credit ;  but  you  cannot 
substitute  the  other  account  in  the  place  of  that  which  you 
have  discredited,  making  it  thus  the  evidence  of  the 
cause.  "^'^  It  is  applicable  where  such  prior  inconsistent 
statements  were  made  by  the  witness  in  an  affidavit,^^  or  in 
a  newspaper,^®  or  on  a  preliminary  examination.^* 

§  846(849).  Same  —  Laying  foundation. — ^We  have  in 
the  preceding  section  referred  to  the  steps  necessary  to  be 
taken  when  an  attack  is  to  be  made  on  the  witness  so  that 
his  testimony  may  be  impeached;  and  it  is  now  expedient 
to  discuss  more  particularly  cases  arising  from  the  inter- 
pretation to  be  placed  upon  the  guiding  rules.  Although 
the  attention  of  the  witness  should  be  called  to  the  time  of 
the  alleged  statement,^^  exact  precision  in  this  regard  is 
not  necessary.  It  suffices  if  there  is  reasonable  certainty, 
or  if  it  is  clear  that  the  attention  of  the  witness  is  called  to 
the  conversation  in  such  manner  that  it  is  identified  by 
him ;  ^^  and,  if  the  circumstances  stated  in  the  question  are 

17  Hand  v.  The  Elvira,  Gilp.  60,  22  State  v.  Jones,  44  La.  Ann.  960, 
Fed.  Cas.  No.  6015.  11  South.  596;  Granning  v.  Swenson, 

18  The  Marietta  Tilton  v.  The  Har-  49  Minn.  381,  52  N.  W.  30;  Young 
risburg,  16  Fed.  Cas.  No.  9084;  v.  Brady,  94  Gal.  128,  29  Pac.  489; 
Charlton  v.' TJnis,  4  Gratt.  (Va.)  58;  McCnlloeh  v.  Dobson,  133  N.  Y.  114, 
Wormeley  v.  Commonwealth,  10  Gratt.  30  N.  E.  641 ;  Union  Parish  v.  Trim- 
(Va.)  658,  689.  ble,  33  La.  Ann.   1073;   Wood  Eiver 

19  Hand  v.  The  Elvira,  Gilp.  60,  11  Bank  v.  Kelley,  29  Neb.  590,  46  N. 
Fed.  Cas.  No.  6015.  W.  86 ;   Olson  v.  Oregon  Short  Line, 

20  Kennedy  v.  State,  85  Ala.  326,  5  24  Utah,  460,  68  Pac.  148;  Hunter  v. 
South.  300.  Gibbs,    79   Wis,   70,   48   N.   W.   257; 

21  Goodwin  v.  State,  1  Ala.  App.  Southern  By.  Co.  v.  Williams,  113 
136,  56  South.  29;  Big  Three  Min.  •  Ala.  620,  21  South!  328;  State  v. 
etc.  Co.  V.  Hamilton,  157  Cal.  130,  Ellsworth,  30  Or.  145,  47  Pac.  199. 
137  Am.  St.  Hep.  118,  107  Pae.  301;  See,  also,  Mygreen  v.  Smith,  162 
Jaynes  v.  People,  44  Colo.  535,  16  111.  App.  276;  Kelsey  v.  Layne,  28 
Ann.  Cas.  787,  99  Pac.  325;  Pennsyl-  Kan.  218,  42  Am.  Rep.  158;  State 
vania  Co.  v.  Barton,  130  HI.  App.  v.  Stockman,  82  8.  C.  388,  129  Am. 
573;  Lbughlin  v.  Brassil,  187  N.  Y.  St.  Rep.  888,  64  S.  B.  595;  Sieber 
128,  79  N.  B.  854;  State  v.  Hughes,  v.  Amunson,  78  Wis.  679,  47  N.  W. 
8  S.  D.  33S,  66  N.  W.  1076;  Cheek  v.  1126;  State  v.  Walters,  7  Wash.  246! 
Wheatly,  11  Humph.  (Tenn.)  556.  34  Pac.  938,  1098.     It  has  been  held 
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sucli  as  to  describe  the  occasion  with  reasonable  certainty, 
a  variance  as  to  the  time  is  immaterial.^*  On  the  same  prin- 
ciple, if  tlie  question  designates  the  person  or  the  place  with 
reasonable  certainty,  it  is  sufficient.^*    It  is  not  necessary, 


sufficient  to  name  the  month  of  a 
given  year:  Bennett  v.  O'Bryne,  23 
Ind.  604;  Evansville  Ry.  Co.  v.  Mont- 
gomery, 85  Ind.  494;  Mayer  v.  Appel, 
13  ru.  App.  87. 

23  Nelson  v.  Iverson,  24  Ala.  9, 
60  Am.  Dec.  442,  where  the  time  was 
designated  as  in  the  spring  of  a  given 
year,  when  it  was  in  fact  in  February : 
See,  also,  Faulk  v.  State,  4  Ala.  App. 
177,  59  South.  225;  People  v.  Hogan, 
Jl  €al.  App.  599,  105  Pao.  938; 
Jaynes  v.  People,  44  Colo.  535,  16 
Ann.  Cas.  787,  99  Pac.  325;  Clinton 
V.  State,  53  Fla.  98,  12  Ann.  Cas. 
150,  43  South.  312;  Brown  v.  State, 
46  Fla.  159,  35  South.  82;  Williams 
V.  Eawlius,  33  Ga.  117;  Chicago  etc. 
B.  Co.  V.  Jennings,  120  El.  App. 
195;  Lawler  v.  McPheeters,  73  Ind. 
577;  Stancliff  v.  United  States,  5 
Ind.  Ter.  486,  82  S.  W.  882;  Gibson 
V.  Seney,  138  Iowa,  383,  116  N.  W. 
325;  DaLee  v.  Blackburn,  11  Kan. 
190;  Helfrich  Lumber  etc.  Co.  v. 
Bland,  21  Ky.  Law  Eep.  1185,  54  S. 
W.  728;  State  v.  Meyers,  120  La. 
127,  44  South.  1008 ;  Peterson  v.  State, 
83  Md.  194,  34  Atl.  834;  Brown  v. 
State,  72  Md.  468,  20  Atl.  186;  Com- 
monwealth V.  Smith,  163  Mass.  411, 
40  N.  E.  189  (by  statute);  Koehler 
V.  Buhl,  94  Mich.  496,  54  N.  W.  157; 
State  V.  Hoyt,  13  Minn.  132  (Gil. 
125);  Bonelli  v.  Bowen,  70  Miss.  142, 
11  South.  791;  Krup  v.  Corley,  95 
Mo.  App.  640,  69  S.  W.  609;  Zim- 
merman V.  Kearney  County  Bank,  59 
Neb.  23,  80  N.  W.  54,  57  Neb.  800, 
78  N.  W.  366;  Hanscom  v.  Burmood, 
35  Neb.  504,  53  N.  W.  371;  Eeno 
Mill  etc.-  Co.  V.  Westerfield,  26  Nev. 
Evidence  V — 14 


332,  67  Pac.  961,  69  Pac.  899; 
Loughlin  v.  Brassil,  187  N.  Y.  .128, 
79  N.  K.  854;  Rockwell  v.  Brown,  36 
N.  Y.  207;  King  v.  Wicks,  20  Ohio, 
87;  State  v.  Coss,  53  Or.  462,  101 
Pac.  193;  State  v.  Welch,  33  Or.  33; 
54  Pac.  213;  Coates  v.  Chapman,  195 
Pa.  109,  45  Atl.  676 ;  State  v.  Ballew, 
83  8.  C.  82,  18  Ann.  Cas.  569,  63  S.  E. 
688,  64  S.  B.  1019;  State  v.  Hughes, 
8  S.  D.  338,  66  N.  W.  1076;  Cole  v. 
State,  6  Baxt.  (Tenn.)  239;  Ft.Wprth 
etc.  E.  Co.  T.  Thompson,  75  Tex.  501, 
12  S.  W.  742;  Olson  v.  Oregon  Short 
Line  E.  Co.,  24  Utah,  460,  68  Pao. 
148 ;  Cohn  v.  Heimbauch,  86  Wis.  176, 
56  N.  W.  638. 

24  Cross  v.  State,  11  Tex.  App.  364, 
where  the  designation  was  "the  exam- 
ining trial  in  this  cause.''  See  the 
eases  above  cited.  And  also  Hum- 
phries V.  State,  2  Ala.  1,  56  South.  72 ; 
People  V.  Glover,  141  Cal.  233,  74  Pac. 
745;  Lord  v.  Horsey,  5  Harr.  (Del.) 
317;  Clinton  v.  State,  53  Fla.  98,  12 
Ann.  Cas.  150,  43  South.  312;  Will- 
iams V.  Eawlius,  33  Ga.  117;  Chicago 
etc.  E.  Co.  V.  Jennings,  120  111.  App. 
195;  Hill  V.  Gust,  55  Ind!  45;  Slate 
V.  Kinley,  43  Iowa,  294;  Helfrich 
Lumber  etc.  Co.  v.  Bland,  21  Ky.  Law 
Eep.  1185,  54  S.  W.  728;  State  v. 
Meyers,  120  La.  127,  44  South.  1008; 
Peterson  v.  State,  83  Md.  194,  34  Atl. 
834;  Smith  v.  People,  2  Mich.  415; 
State  V.  Hoyt,  13  Minn.  132 ;  Jones 
V.  State,  65  Miss.  179,  3  South.  379; 
State  V.  Foye,  53  Mo.  336;  Eeno  Mill 
etc.  Co.  V.  Westerfield,  £6  Nev.  332, 
67  Pac.  961,  69  Pac.  899;  McKiermau 
V.  Hall,  65  Misc.  Eep.  138,  121  N.  Y. 
Supp.  87;  King  v.  Wicks,  20  Ohio  St. 
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in  laying  the  foundation,  to  give  the  exact  language  of  the 
alleged  statement;  the  substance  is  sufficient.^^  A  useful 
illustration  of  what  is  a  sufficient  foundation  is  to  be  found 
in  a  South  Carolina  case,  in  which  the  sufficiency  of  the  fol- 
lowing question  was  challenged:  "Some  time  after  the  other 
trial  in  this  case,  at  the  last  term  of  the  court,  down  there 
on  Mr.  Hay's  place  somewhere,  where  you  live,  did  you  have 
a  conversation  with  Mr.  Flinn  about  this  matter,  and  didn  't 
you  tell  Mr.  Flinn,  Mr.  Trapp  or  someone  else  had  been  up 
there  to  get  you  to  come  up  here  and  testify,  but  that,  if 
you  did  come  up  here  and  tell  the  truth,  it  would  be  in  Bob 
White 's  favor ! "  It  was  held  that  this  question  sufficiently 
advised  the  witness  as  to  the  time,  place,  person,  and  sub- 
ject matter  of  the  proposed  contradiction,  as  required  by 
the  general  rule  in  that  respect.^^  The. object  of  these  re- 
quirements is  to  give  the  witness  proposed  to  be  impeached, 
by  showing  statements  out  of  court  contrary  to  what  he  has 
testified  at  the  trial,  a  fair  opportunity  to  recollect  and 
explain  his  former  statement,  if  he  made  any.  While  it  is 
usual  and  important,  whenever  practicable,  to  give  the  exact 
terms  of  the  proposed  contradictory  statement,  it  is  not  a 
fatal  objection  to  the  testimony  if  the  variance  between  the 

87;  State  v.  Cross,  53  Or.  462,  101  Co.  (S.  C),  77  S.  E.  1117;  Davis  v. 
Pac.  193;  State  v.  Stockman,  82  S.  C.  Michel  Brewing  Co.  (S.  D.),  140  N. 
388,  129  Am.  St.  Rep.  888,  64  S.  E.  W.  694;  Gutzman  v.  City  of  Ft.  Worth 
595;  State  v.  Hughes,  8  S.  D.  338,  66  (Tex.  Civ.  App.),  155  S.  W.  1182. 
N.  W.  1076;  Ledbetter  v.  State  (Tex.  25  Nelson  v.  Iverson,  24  Ala.  9,  60 
Or.  App.),  29  S.  W.  1084.  See  the  Am.  Dec.  442;  Armstrong  v.  Huffs- 
late  cases:  Saulsberry  V.  State  (Ala.),  tutler,  19  Ala.  51;  Morin  v.  Robarge, 
59  South.  476;  Thompson  v.  Special  132  Mich.  337,  93  N.  W.  886;  State 
School  District  (Ark.),  158  S.  W.  963;  v.  Grant,  144  Mo.  56,  45  S.  W.  1102; 
People  V.  Singh  (Cal.  App.),  128  Pac.  Voltz  v.  Wilson,  54  Hun,  635,  7  N.  Y. 
420;  Osborn  v.  Carey  (Idaho),  132  Supp.  176;  Gould  v.  Norfolk  Lead  Co., 
Pac.  967;  Hoyt  v.  Chicago  etc.  R.  Co.,  9  Gush.  338,  57  Am.  Dec.  50;  State 
166  111.  App.  361;  Conrades  v.  Heller,  v.  Hampton,  79  8.  C.  179,  60  S.  E. 
119  Md.  448,  87  Atl.  28;  State  v.  669;  Donahoo  v.  Scott  (Tex.  Civ. 
Simon,  131  La.  520,  59  South.  975;  App.),  30  S.  W.  385;  Wysocki  v.  Wis. 
Bowman  v.  Marceline  Coal  etc.  Co.,  Lakes  lee  &  C.  Co.,  121  Wis.  96,  98  N. 
188   Md.  App.   703,   154   S.   W.   891;  W.  950. 

State  v.  Schonberg  (N.  D.),  140  N.  W.  -'8  i   Groenleaf,  par.  462;   State  v. 

105;  Strauss  v.  Atlantic  Coast  Line  R.  White,  15  S.  C.  381. 
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statement  as  set  forth  in  the  question  and  as  given  in  the 
•answer  is  not  such  as  to  make  the  two  statements  substan- 
tially different.^''  The  form  in  which  the  question  should 
1)6  stated  rests  somewhat  in  the  discretion  of  the  court.^^ 
But  the  witness  must  be  asked  if  he  has  made  the  statement 
-aUeged,^*  and  he  should  answer  categorically,  but  should, 
■of  course,  be  allowed  to  explain  when  re-examined.^"  It  is 
the  practice,  which  generally  prevails,  to  ask  the  impeach- 
ing witness  the  direct  question  in  leading  form,  whether  the 
other  witness  used  the  language  attributed  to  him.^^  But 
it  has  been  held  in  other  cases  that  the  impeaching  witness 
should  first  be  left  to  exhaust  his  memory  on  the  subject 
-without  the  aid  of  leading  questions,  in  order  that  the  jury 
may  see  how  far  he  answers  from  memory  and  how  far  from 
the  question.^^  In  view  of  the  rules  and  illustrations 
already  given,  it  is  hardly  necessary  to  add  that  no  founda- 
tion is  laid  for  impeachment  of  this  kind  by  mere  general 
■questions,  such  as  by  asking  the  witness  if  he  has  made 
given  statements,  without  then  designating  the  occasion  ;^^ 
and  declarations,  to  which  the  attention  of  the  witness  has 
not  been  called,  cannot  be  received  in  evidence.^*     Of  course, 

27  State  V.  Hampton,  swpra.  33  Hallett  v.  Oousens,  2  Moo.  &  B. 

28  Sloan  V.  New  York  Cent.  Ry.  Co.,  238;  Allen  v.  State,  28  Ga.  395,  73 
45  N.  Y.  125;  State  v.  Glynn,  51  Vt.  Am.  Dec.  760;  Wood  v.  State,  31  Fla. 
577.  221,  12  South.  539 ,  where  it  was  held 

29  Welch  v.  Abbott,  72  Wis.  512,  not  to  be  error  to  refuse  to  permit  a 
40  N.  W.  223;  Boeker  v.  Hess,  34  111.  leading  question;  Parkenson  v.  Bemis, 
App.  332.  153  Mass.  280,  26  N.  E.  854,  where  it 

30  Higgins  v.  Carlton,  28  Md.  115,  was  held  harmless  error  to  allow  a 
92  Am.  Dec.  666;  Baker  v.  Joseph,  16       general  question  as  to  the  conversation 

■Cal.  173;  Hooper  v.  Browning,  19  Neb.  in  issue. 

420,  27  N.  W.  419;  Whitaker  v.  State,  34  Standard  Oil  Co.   v.  Van  Etten, 

79  Ga.  87,  3  8.  B.  403.     See  §  852,  107  U.  S.  325,  27  L.  Ed.  319,  1  Sup. 

post.  Ct.    Rep.    178;    State   v.    Kinley,    43 

31  Bressler  v.  People,  117  111.  422,  Iowa,  294.  See,  also,  cases  cited 
S  N.  E.  62.  above.     Only  such  part  of  the  testi- 

32  Farmers'  Ins.  Co.  v.  Bair,  87  Pa.  mony  given  at  a  former  trial  as  has 
124;  People  v.  Lee  Ah  Yute,  60  Cal.  been  called  to  the  witnesses'  attention 
'95 ;  Hinton  v.  Cream  City  Ry.  Co.,  65  can  be  received  in  evidence :  Union 
Wis.  323,  27  N.  W.  147.  See  §818,  S.  Nat.  Bank  v.  Simmons  (N.  J.  Eq.), 
ante.  42  Atl.  489. 
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the  failure  to  lay  a  foundation  for  impeacliment  may  be 
waived  by  failing  to  make  objection  in  proper  form.^^  It 
has  been  held  that  a  new  trial  should  not  be  granted  solely 
because  of  the  admission  of  proof  of  a  contradictory  state- 
ment without  notice  to  the  witness  of  time,  place  and  per- 
son, when  there  was  opportunity  for  the  witness  to  be  placed 
back  on  the  stand  and  explain  the  apparent  contradiction.^* 
The  principle  under  discussion  applies  where  the  alleged 
contradictory  statements  were  made  under  oath  at  some 
other  trial,  as  the  same  reason  exists  for  allowing  the  wit- 
ness an  opportunity  to  explain.^''  So  these  contradictory 
statements  are  admissible,  although  made  after  the  occur- 
rence which  is  the  subject  matter  of  the  suit.^*  The  gen- 
eral rule  of  exclusion  applies  where  the  witness  whose  tes- 
timony is  attacked  is  deceased  or  absent.  Thus,  where  the 
testimony  given  on  a  former  trial  by  a  witness,  since  de- 
ceased, is  read  to  the  jury,  it  is  incompetent  to  show  that 
such  witness  had  stated,  since  the  trial,  that  such  testimony 
was  untrue.^^     Said  Mr.  Justice  Miller:  "While  the  courts 

35  MeCuUoeh  v.  Dobson,  133  N.  Y.  39  Craft  v.  Commonwealth,  81  Kj. 
114,  30  N.  B.  641;  Hanscom  v.  Bur-  250,  50  Am.  Rep.  160;  Runyan  v.  Price, 
mood,  35  Neb.  504,  53  N.  W.  371;  15  Ohio  St.  1,  86  Am.  Dee.  459;  Bp- 
Union  S.  N.  Bank  v.  Simmona  (N.  J.  pert  v.  Hall,  133  Ind.  417,  31  N.  E. 
Eq.),  42  Atl.  489.  See,  also,  Bonelli  74,  32  N.  E.  713;  Pruitt  v.  State,  92 
V.  Bowen,  70  Miss.  142,  11  South.  791;  Ala.  41,  9  South.  406;  People  v.  Comp- 
Quinoy  Horse  By.  Co.  v.  Gnuse,  137  ton,  132  Cal.  484,  64  Pae.  849;  Sharp 
111.  264,  27  N.  E.  "190;  Jaekson  v.  v.  Hicks,  94  Ga.  624,  21  S.  E.  208; 
Swope,  134  Ind.  Ill,  33  N.  E.  909.  Lerum  v.  Geving,  97  Minn.  269,  105 

36  Newell  y.  Taylor,  74  S.  0.  8,  54  N.  W.  967;  Mattox  v.  United  States, 

g     ^_   212.  ^^®  ^-    ^-    ^^'^'   ^^   ^-   ^^-  ^^^'   15    S"P- 

Ct.  Rep.  337;   Ayers  v.  Watson,   132 

37  People  V.  Devine,  44  Cal.  452;  xj.  S.  394,  53  L.  Ed.  378,  10  Sup.  Ct. 
People  V.  Jackson,  3  Park.  Cr.  (N.  Y.)  Rep.  116.  The  same  is  true  where  wit- 
590;  Cool  V.  Roche,  20  Neb.  550,  31  ness  has  become  insane:  Stewart  v. 
N.  W.  367.  State  (Tex.  Cr.),  26  S.  W.  203.     See 

38  Taylor  v.  Morgan,  61  Ga.  46;  valuable  note  to  Selover  v.  Bryant, 
Bay  V.  Bell,  24  111.  444;  State  v.  Ost-  21  L.  R.  A.  426.  See  §  853,  post.  In 
lander,  18  Iowa,  435 ;  Wacha  v.  Brown,  Pennsylvania  and  Vermont  evidence 
78  Iowa,  432,  43  N.  W.  269;  Buyan  v.  of  such  statements  has  been  admitted: 
Price,  15  Ohio  St.  1,  86  Am.  Dee.  Patterson  v.  Dushane,  137  Pa.  23,  20 
459,  where  the  witness  was  deceased  Atl.  538;  Norton  v.  Downer,  33  Vt. 
and  the  rule  was  applied.  26.     In  Texas,  in  Hamblin  v.  State, 
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have  been  somewliat  liberal  in  giving  the  opposing  party 
an  opportunity  to  present  to  the  witness  the  matter  in  which 
they  propose  to  contradict  him,  even  going  so  far  as  to  per- 
mit him  to  be  recalled  and  cross-examined  on  that  subject 
after  he  has  left  the  stand,  it  is  believed  that,  in  no  case, 
has  any  court  deliberately  held  that,  after  the  witness'  tes- 
timony has  been  taken,  committed  to  writing  and  used  in 
court,  and,  by  his  death,  he  is  placed  beyond  the  reach  of 
any  power  of  explanation,  then,  in  another  trial,  such  con- 
tradictory declarations,  whether  by  deposition  or  otherwise, 
can  be  used  to  impeach  his  testimony.  "**  A  witness  absent 
from  the  state,  whose  testimony,  given  at  the  preliminary 
examination,  was  read  to  the  jury,  cannot  be  impeached  by 
proof  that  since  the  preliminary  examination  the  witness 
had  made  statements  to  third  parties  in  contradiction  of  his. 
testimony.*^  Where  a  witness  on  a  former  trial  of  an  action 
is  without  the  jurisdiction  of  the  court  at  the  time  of  the 
second  trial  thereof,  and  his  testimony  on  the  first  trial  is 
received  in  evidence,  it  is  not  competent  to  impeach  him  by 
proof  of  self-contradictory  statements  made  out  of  court, 
unless  his  attention  on  his  examination  was  called  to  them- 

34  Tex.  Cr.  368,  30  S.  W.  1075,  the  make  the  desired  proof.  The  fact 
same  conclusion  was  reached  founded  that  one  party  has  lost  the  power  of 
mainly  on  Stephen,  articles  32,  135,  contradicting  his  adversary's  witness 
although  it  was  in  the  opinion  of  one  is  really  no  greater  hardship  to  him 
of  the  justices  not  necessary  to  the  de-  than  the  fact  that  his  adversary  has 
cision.  In  criminal  cases  the  United  lost  the  opportunity  of  recalling  his 
States  supreme  court  has  pronounced  witness  and  explaining  his  testimony 
equally  clearly  as  in  Ayers  v.  Watson,  would  be  to  him.  There  is  quite  as 
supra,  the  inadmissibility  of  such  im-  much  danger  of  doing  injustice  to  one 
peaching  evidence.  In  Mattox  v.  party  by  admitting  such  testimony  as 
United  States,  supra,  Mr.  Justice  to  the  other  by  excluding  it.  The  re- 
Brown  said:  "If  it  were  generally  spective  advantages  and  disadvantages 
understood  that  the  death  of  a  wit-  of  a  relaxation  of  the  rule  are  so  prob- 
ness  opened  the  door  to  the  opposite  leinatical  that  courts  have,  vrith  great 
party  to  prove  that  he  had  made  state-  uniformity,  refused  to  recognize  the 
ments  conflicting  vrith  his  testimony,  ex(ieption." 
the  history  of  criminal  trials  leads  one  40  Avers  v.  Watson  supra. 
to    believe    that    witnesses    would    be 


forthcoming  with  painful  frequency  to 


41  People  V.  Compton,  supra. 
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and  to  the  time,  place  and  person  to  whom  they  were  made.*^ 
As  we  have  shown,  witnesses  are  often  recalled  by  the  cross- 
examiner  after  they  have  left  the  stand  in  order  to  lay  the- 
proper  foundation  for  impeachment,  and  this  is  permitted 
within  the  discretion  of  the  court.*^  But  the  inaccessibility 
of  the  witness  does  not  justify  a  departure  from  the  rule.** 
In  a  Georgia  case,  a  female  nonresident  witness  was  exam- 
ined by  the  plaintiff  and  excused.  Later  during  the  trial 
the  defendant  offered  to  prove  -by  another  witness  that  after 
she  left  the  courthouse  she  made  a  statement  contradictory 
of  a  part  of  her  testimony.  Objection  was  made  that  the- 
foundation  for  an  impeachment  had  not  been  laid.  The  de- 
fendant sought  to  recall  the  witness  to  lay  the  foundation^ 
but  she  had  gone.  The  court  therefore  refused  to  allow 
proof  of  the  contradictory  statement,  and  its  action  was 
sustained  on  appeal.** 

§  847(850).  Contradictory  written  statements  —  Mode 
of  procedure. — ^We  have  heretofore  dealt  exclusively  with, 
oral  statements  of  the  witness  variant  from  his  testimony^ 
and  have  shown  under  what  circumstances  such  statements 
could  be  used  in  the  proceeding  to  impeach  his  evidence. 
A  fortiori,  if  his  statements  have  been  reduced  to  writing,, 
he  has  laid  himself  open  to  an  attack  for  having  sworn  to 
given  facts  after  having  put  in  writing  statements  which 
cast  doubt  upon  his  sworn  version  of  them,  and  which,  if 
susceptible  of  explanation,  he  should  explain,  or  else  the 
weight  of  his  testimony  diminishes  in  proportion  to  the  ex- 

*2  Lornm  v.  Geving,  97  Minn.  269,  State  v.  Hurst,  23  Mont.  484,  59  Pac. 

105  N.  W.  967.  911;  Aneals  v.  People,  134  111.  401,  25 

43  Richmond  &  D.  B.  Co.  V.  Vance,  93  N.   E.    1022;    Savage   v.   Bowen,   103; 

Ala.  144,  30  Am.  St.  Eep.  41,  9  South.  A''a.    540,    49    S.    E.    668;    Ashton   t. 

574;    People   v.   Sha-w,   111   Cal.   171,  Ashton,  11  S.  D.  610,  79  N.  W.  1001. 

43  Pac.  593;  Bryan  v.  State,  45  Ma.  See,    also,    Cooper    \.    Hayward,    73' 

8,  34  South.  243;   State  v.  Goodbier,  Minn.  23,  81  N.  W.  514.     See  §852, 

48  La.  Ann.  770,  19  South.  755;  State  posi. 

V.  Brown,  111  La.  696,  35  South.  818;  44  Bessman  v.  Gii-ardey,  66  Ga.  18. 

Crawleigh  v.   Galveston   etc.  Ey.   Co.,  45  Georgia  etc.  B.  Co,   r.  Sasser,  4 

28  Tex.  Civ.  App.  260,  67  S.  W.  140;  Ga.  App.  276,  61  S.  E.  505. 


215  ATTENDANCE   AND   EXAMINATION   OF   WITNESSES.       §  847 

tent  of  the  variation.  Hence,  witnesses  may  be  impeaclied 
by  producing  their  written  statements,  for  example,  their 
letters,  affidavits,  depositions  or  the  like,  which  are  incon- 
sistent with  the  testimony  given  at  the  trial.  By  written 
statements  is  meant  not  only  statements  written  by  the  wit- 
ness, bnt  such  as  may  have  been  written  by  others  and  signed 
by  him.**  After  referring  to  the  rule  as  to  oral  statements 
Greenleaf  says:  "A  similar  principle  prevails  in  cross- 
examining  a  witness,  as  to  the  contents  of  a  letter,  or  other 
paper  written  by  him.  The  counsel  will  not  be  permitted 
to  represent  in  the  statement  of  a  question,  the  contents  of 
a  letter,  and  to  ask  the  witness  whether  he  wrote  a  letter 
to  any  person  with  such  contents  or  contents  to  the  like 
eifect,  without  having  first  shown  to  the  witness  the  letter, 
and  having  asked  him  whether  he  wrote  that  letter,  and  his 
denying  that  he  wrote  it."  And  again,  "a  witness  cannot 
be  asked  on  cross-examination  whether  he  has  ivritten  such 
a  thing,  stating  its  particular  nature  and  purport;  the 
proper  course  being  to  put  the  writing  into  his  hands,  and 
to  ask  him  whether  it  is  his  writing."*^     Thus,  where  the 

«  IlliEiiis  Cent.  E.  Co.  v.  Wade,  206  286,  110  Am.  St.  Eep.  73,  33  South, 

m.  523,  69  N.  E.  565;   Indianapolis  1010;  Stamper  v.  GrifSn,  12  Ga.  450; 

etc.   Traction   Co.  v.   Wiles,  174  Ind.  Western  Manufacturers'  Mut.  Ins.  Co. 

236,    91   N.   E.    161,   91   N.   E.    729;  v.    Boughton,   37   111.   App.    183,    136 

Mair  T.  Bassett,  117  Mass.  356 ;  Miller  111.   317,   26   N.   E.   591;    Stringer  v. 

V.  Detroit  R.  Co.,  144  Mich.  1,  107  N.  Breen,    7   Ind.    App.    557,    34   N.    E. 

W.  714;  Cooke  v.  Kansas  City  etc.  R.  1015;   Peek   >-.  Parehen,  52  Iowa,  46, 

Co.,  57  Mo.  App.  471;  Larkin  v.  Nas-  2  N.  W.  597;  Gregg  v.  Berkshire,  10 

sau  etc.   R.   Co.,   205   N.  Y.   267,   98  Kan.  App.  579,  62  Pac.  550;  State  v. 

N.  E.  465;   Baumer  v.  French,  8  N.  Johnson,  125  La.  347,  51  South.  289; 

D.    319,    79    N.   W.    340;    Hughes   v.  Parks  v.  State,  113  Md.  338,  77  Atl. 

President  etc.  of  Delaware  etc.  Canal  603;  H.  P.  Reedy  Co.  v.  Cameron,  163 

Co.,  176  Pa.  254,  35  Atl.  190;   State  Mich.   638,   129  N.   W.   27;   Bacot  v. 

V.   Kinney,  26  W.  Va.   141;    Chicago  Hazlehurst   Lumber    Co.    (Miss.),    23 

etc.  R.  Go.  v.  Artery,  137  U.  S.  507,  South.    481;    Eheinhart   v.   Grant,   24 

34  L.  Ed.  747,  11  Sup.  Ct.  Rep.  129.  Mo.  App.  154;   People  v.  Hayes,  140 

47  Greenl.  Ev.,  §§  463,  465;     Sharp  N.  Y.  484,  37  Am.  St.  Rep.  572,  28  L. 

V.  Hall,  86  Ala.  110,  11  Am.  St.  Rep.  R.    A.    830,    35    N.    E.    951;    Barrett 

23,  5  South.  497 ;  Leonard  v.  Kingsley,  v.  Dodge,  16  R.  I.  740,  27  Am.  St.  Rep. 

50    Cal.    628;    Richards    v.    Eiehman,  777, 19  Atl.  530;  White- v.  Epperson,  32 

5    Penne.    (Del.)    558,    64   Atl.    238;  Tex.  Civ.  App.  162,  73  S.  W.  851.     See, 

Florida  etc.  R.  Co.  v.  Mooney,  45  Pla.  also,  Floyd  v.  Thomas,  108  N.  C.  93, 
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witness  testified  that  the  plaintiff  had  been  discharged  from 
service  for  neglect  of  duty,  a  letter  of  the  witness  stating 
that  the  plaintiff  had  performed  efficient  service  was  held 
admissible.**  But  the  witness  cannot,  in  the  first  instance, 
be  asked  as  to  the  contents  of  what  he  has  thus  written, 
since  this  would  be  a  violation  of  the  familiar  rule  as  to  best 
evidence.  This  is  the  rule  maintained  in  nearly  all  juris- 
dictions in  this  country  and  in  many  states  is  declared  by 
statute.*®  If  the  question  is  asked  whether  the  witness  had 
made  certain  representations,  his  counsel  has  the  right  to 
ascertain  whether  the  representation  or  statement  was 
written  or  oral,  and,  if  it  appears  to  have  been  in  writing, 
the  paper  should  be  produced  before  he  is  compelled  to 
answer.^"     The  witness  should  be  allowed  to  examine   the 


12  S.  E.  740  (answer  in  another  oase)  ; 
Commonwealth  v.  Snee,  145  Mass.  351, 
14  N.  E.  157  (verified  complaint) ; 
Tabor  v.  Judd,  62  N.  H.  288  (letter)  ; 
Hosmer  v.  Groat,  143  Mass.  16,  8  N.  E. 
431  (letter)  ;  Bellows  v.  Sowl©s,  59 
Vt.  63,  7  Atl.  542  (petition  for  a  new 
trial) ;  Miller  v.  Detroit  United  Ey., 
144  Mich.  1,  107  N.  W.  714;  Hanlon 
V.  Ehrieh,  178  N.  Y.  474,  71  N.-E. 
12.  But  in  Terry  v.  Shively,  93  Ind. 
413,  the  bill  of  exceptions  in  another 
case  was  not  allowed,  the  witness  not 
being  a  party.  See  notes  to  Allen  v. 
State,  73  Am.  Dec.  770,  and  Lodge  v. 
State,  82  Am.  St.  Eep.  46.  See  the 
late  eases:  Porter  v.  Tennessee  etc.  B. 
Co.  (Ala.),  59  South.  255;  St.  Louis 
R.  Co.  V.  Bearden  (Ark.),  155  S.  W. 
499;  Jenkins  v.  Quick  (Ark.),  151  S. 
W.  1021;  In  re  De  Laveaga's  Estate 
(Gal.),  133  Pao.  307;  Beeves  v.  Calla- 
way (Ga.),  78  S.  E.  717;  Bice  v. 
Woolery  (Okl.),  132  Pac.  817; 
O'Brien  v.  Von  Lienen  (Tex.  Civ. 
App.),  149  S.  W.  723. 

48  Western  Ins.  Co.  v.  Houghton,  136 
111.  317,  26  N.  E.  591;  People  v.  Cas- 
sidey,  60  Hun,  579,  14  N.  Y.  Supp. 
849. 


49  The  Charles  Morgan  v.  Kouns, 
115  XT.  S.  69,  29  L.  Ed.  316,  5  Sup.  Ct. 
Eep.  1172;  Chicago  M.  &  St.  P.  Ey. 
Co.  V.  Artery,  137  U.  S.  507,  34  L. 
Ed.  747,  11  Sup.  Ct.  Rep.  129;  Crop- 
sey  V.  Averill,  8  Neb.  151;  Bellinger 
V.  People,  8  Wend.  (N.  Y.)  595; 
Eichmond  v.  Sundburg,  77  Iowa,  255, 
42  N.  W.  184;  People  v.  Ching  Hing 
Chang,  74  Cal.  389,  16  Pac.  201; 
Guuter  v.  State,  83  Ala.  96,  3  South. 
600;  Gaffney  v.  People,  50  N.  Y. 
416;  Horton  v.  Chadbourn,  31  Minn. 
322,  17  N.  W.  865;  Momence  Stone 
Co.  V.  Groves,  197  111.  88,  64  N.  E. 
335;  Hendrickson  v.  Commonwealth, 
23  Ky.  Law  Eep.  1191,  64  S.  W.  954; 
Maxted  v.  Fowler,  94  Mich.  106,  53 
N.  W.  921;  O'Eiley  v.  Clampert,  53 
Minn.  539,  55  N.  W.  740.  In  Eng- 
land this  rule  has  been  changed  by 
statute:  Steph.  Ev.,  art.  132;  17  & 
IS  Vict.,  c.  125,  §24;  28  Vict.,  e.  18, 
§  5.  See  §  231,  ante,  as  to  the  best 
evidence  of  a  writing. 

60  Queen's  Case,  2  Brod.  &  B.  292, 
129  Eng.  Reprint,  976;  State  v.  Cal- 
legari,  41  La.  Ann.  578,  7  South.  130; 
Augur  Steel  Axle  G.  Co.  v.  Whittier, 
117  Mass.  451;  Dunbar  v.  McQill,  69 
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letter  or  other  writing,  and  be  asked  if  it  was  written  or 
authorized  by  him.^i  The  difference  in  the  mode  of  laying 
the  foundation  is,  that  in  case  the  statements  are  oral,  the 
warning  is  given  by  asking  the  witness,  in  substance  and 
effect,  if  he  did  not  at  a  given  time  and  place  in  the  presence 
of  or  to  a  person  or  persons  specified  make  the  alleged  con- 
tradictory statements.  In  case  the  statements  are  in  writ- 
ing and  unsubscribed,  the  paper  must  be  shown  or  read  to 
the  witness  and  marked  for  identification,  and,  if  subscribed, 
the  signature,  and,  in  case  he  so  demands,  the  paper  must 
be  shown  to  him.  The  attention  of  a  witness  having  been 
thus  called  to  the  contradictory  statements,  they  may  be 
proven  and  introduced  in  evidence  in  the  regular  course  of 
the  trial.^^  The  practice  has  been  thus  stated  by  Green- 
leaf  :  ' '  But  it  is  not  required  that  the  whole  paper  should  be 
shown  to  the  witness.  Two  or  three  lines  only  of  a  letter 
may  be  exhibited  to  him,  and  he  may  be  asked  whether  he 
wrote  the  part  exhibited.  If  he  denies  or  does  not  admit 
that  he  wrote  that  part,  he  cannot  be  examined  as  to  the 
contents  of  such  letter,  for  the  reason  already  given;  nor 
is  the  opposite  counsel  entitled,  in  that  case,  to  look  at  the 
paper.  And,  if  he  admits  the  letter  to  be  his  writing,  he 
cannot  be  asked  whether  statements,  such  as  the  counsel  may 
suggest,  are  contained  in  it,  but  the  whole  letter  must  be 
read,  as  the  only  competent  evidence  of  that  fact."^*     The 

Mieh.   297,   37   N.   W.   285;    Gregory  61  Peck  v.  Parehen,  52  Towa,  46,  2 

V.   Morris,   96  U.   S.   619,   24  L.  Ed.  N.  W.  597;  Cooper  v.  State,  90  Ala. 

740;  Gaffney  V.  People,  50  N.  Y.  416;  641,  8  South.  821;  Perishable  Freight 

1  Greenl.  Ev.,  §  463.     So  a  party  may  Co.  v.  O'Neill,  41  111.  App.  423 ;  Ham- 

objeet,  though  a  witness  does  not,  to  mond  v.  Dike,  42  Minn.  273,  18  Am. 

a    question    whether    the    latter    had  St.  Rep.  503,  44  N.  W.  61;  Maxted  v. 

made   certain   statements   in   an   affi-  Fowler,  94  Mich.  106,  53  N.  W.  921; 

davit,  which  was  not  produced:  New-  Omaha  L.  &  T.  Co.  v.  Douglas  Co.,  62 

comb    V.    Griswold,    24    N.    Y.    298;  Neb.  1,  86  N.  W.  936;  Illinois  Central 

Sainthill  v.  Bound,  4  Esp.   74.     See,  R.  Co.  v.  Wade,  206  HI.  523,  69  N.  B. 

also,  Ridley  v.  Gyde,  1  Moo.  &  B.  197.  565.     See,  also,  cases  last  cited. 

A   witness   should   be   shown   a   will,  52  Larkin  v.  Nassau  Electric  5-  Co., 

when  asked  to  testify  as  to  alterations  205  N.  Y.  267,  98  N.  E.  465. 

therein :  Brown  v.  Hughes,  1  Fost.  &  53  Greenl.  Ev.,  §  463 ;  Queen's  Case, 

F.   299;    Glenn  v.   Gleason,   61   Iowa,  2  Brod.  &  B.  288,  129  Eng.  Reprint, 

28,  15  N.  W.  659.  976;    Lightfoot   v.   People,    16   Mich. 
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same  author  thus  states  the  practice  in  case  the  paper  in 
question  is  lost:  "In  such  case,  it  would  seem  that  regularly 
the  proof  of  the  loss  of  the  paper  should  first  be  offered, 
and  that  then  the  witness  may  be  cross-examined  as  to  the 
contents,  after  which  he  may  be  contradicted  by  secondary 
evidence  of  the  contents  of  .the  paper.  But  where  this 
course  would  be  likely  to  occasion  inconvenience  by  disturb- 
ing the  regular  progress  of  the  cause  and  distracting  the 
attention,  it  will  always  be  in  the  power  of  the  judge,  in  his 
discretion,  to  prevent  this  inconvenience  by  postponing  the 
examination,  as  to  this  point,  to  some  other  stage  of  the 
cause.  "^*  If  the  authenticity  of  the  writing  is  admitted,  the 
cross-examining  party  may  introduce  the  same  in  evidence 
at  the  proper  time,  which  is  after  the  opening  of  his  own 
proofs.^^  The  other  party  has  no  right  to  insist  that  the 
writing  shall  be  offered  in  evidence  during  the  examination 
of  the  witness,  in  order  that  he  may  then  explain,  although, 
in  the  discretion  of  the  court,  this  may  be  permitted.^*  In 
the  discretion  of  the  court,  the  cross-examiner  may,  at  the 
time  of  producing  the  writing,  offer  it  in  evidence  as  a  part 
of  his  own  case.^''^  It  is  not  necessary  to  call  the  attention 
of  the  "witness  to  the  particular  passages  in  the  writing 
which  are  to  be  introduced  in  evidence,  nor  to  examine  him 
as  to  its  contents ;^^  nor  is  it  necessary,  when  the  writing  is 

507;  W=lls  V.  State,  74  Ala.  21;  Han-  Co.,  62  Neb.  1,  86  N.  W.  936.  An 
Ion  V.  Ehrich,  178  N.  Y.  474,  71  N.  E.  impeaching  letter  or  statement  may  be 
12.  But  see  Glenn  v.  Gleason,  61  introduced  without  examining  the  wit- 
Iowa,  28,  15  N.  W.  659.  ness  as  to  its  contents:  State  v.  Stein, 

54  Greenl.   Bv.,    §  464 ;    MacDonnell  79  Mo.  330. 

V.   Evans,   16   Jur.    103,    11    Com.   B.  kr  -o  —    j.  tt    ^    t^-         t^     . 

'  ^,     „    '         „,   ,,.  58  Somertze  v.    East    Eiver    Bank, 

930;   Horton  v.   Chadbourn,  31  Minn.  aq  -\t    v    ktt  tt  j        t^m        ,ti 

'  '  49  N.  Y.  577;  Hammond  v.  Dike,  42 

:L  t,         .  I'   .  ^-        T,     ,     ,n       *^'""-   273,  IS  Am.  St.  Rep.  503,  44 

55  Bomertze  v.  East  River  Bank,  ■^9       jj    w    ri 

N.  Y.  577.     Where  the  paper  was  read 

in   the   presence   of   the  jury   its   ex-  ^''  Romertze    v.    East    River    Bank, 

elusion  is  not  prejudicial  error:   Chi-  49  N.  Y.  577;  Greenl.  Ev.,  §  4tf3. 

cago  &  E.  111.  R.  Co.  V.  Crose,  214  111.  58  The   Charles   Morgan    y.   Kouns, 

602,  105  Am.  St.  Rep.  135,  73  N.  E.  115  U.  S.  69,  29  L.  Ed.  316,  5  Sup. 

865.     If  not  admitted,  its  genuineness  Ct.     Sep.     1172;     Romertze     v.    East 

must  be  proved  before  it  can  be  re-  River  Bank,  49  N.  Y.  577;   State  v. 

oeived:  Omaha,  L.  &  T.  Co.  v.  Douglas  Stgin,  79  Mo.  330. 


219 


ATTENDANCE    AND    EXAMINATION    OF    WITNESSES.       §  847 


admitted  by  the  witness,  to  call  as  a  witness  the  person  to 
"whom  the  statement  is  made.®^  "All  the  law  requires  is 
"that  the  memory  of  the  witness  shall  be  so  refreshed  by  the 
necessary  inquiries  as  to  enable  him  to  explain,  if  he  can 
and  desires  to  do  so ;  whether  this  has  been  done  is  for  the 
•court  to  determine  before  the  impeaching  evidence  is  ad- 
jnitted.  "*"'  If  the  witness  does  not  admit  that  he  signed  the 
statements,  the  genuineness  of  the  signature  can  be  proved 
loy  anyone  or  in  any  legal  way.  Such  proof  enables  the 
impeaching  party  to  properly  offer  the  paper  in  evidence  as 
a  part  of  his  case  or,  with  the  permission  of  the  court,  at 
any  other  stage  of  the  trial.  The  subscription  of  the  wit- 
ness is  some  evidence  that  he  made  the  statements  or  author- 
ized them  to  be  made  for  him,  and  testimony  by  him  that 
lie  did  not  read  the  statements  or  hear  them  read  or  make 
them  is  to  be  given  such  force  and  effect,  in  connection  with 
the  subscription  and  other  relevant  evidence,  as  the  jury  see 
£t  to  accord  it.^^     When  the  writing  so  proven  is  offered 


69  Chicago,  M.  &  St.  P.  Ry.  Co.  v. 
jLiiery,  137  U.  S.  507,  34  L.  Ed.  747, 
11  Sup.  Ct.  Eep.  129. 

,60  The  Charles  Morgan  v.  Kouns, 
115  U.  S.  69,  29  L.  Ed.  316,  5  Sup. 
Ct.  Eep.   1172. 

61  Clapp  V.  Wilson,  5  Denio  (N. 
"y.),  285;  Bomertze  v.  East  Kiver  Nat. 
Bank,  49  N.  Y.  577;  Ghieago  etc.  R. 
"Co.  V.  Matthieson,  212  111.  292,  72  N. 
I!.  443;  Field  v.  Delaware  L.  &  W. 
a.  R.  Co.,  69  N.  J.  L.  433,  55  Atl. 
:241 ;  St.  Louis  etc.  R.  Co.  v.  Faisst,  68 
Ark.  587,  61  S.  W.  374;  People  v. 
Devine,  44  Cal.  452;  Southern  Kansas 
"R.  Co.  V.  Painter,- 53  Kan.  414,  36 
■Pae.  731;  Drew  v.  WadleigH,  7  Me. 
S4;  Eeker  v.  McAllister,  45  Md.  290; 
Xowe  V.  Southern  E.  Co.,  85  S.  C.  363, 
137  Am.  St.  Eep.  904,  67  S.  E.  460; 
"Wormeley  v  Commonwealth,  10  Gratt. 
■(Va.)  658.  A  more  stringent  rule  is 
applicable  to  written  contracts:  Phil- 
lip V.  Gallant,  62  N.  Y.  256;   Hill  7. 


Syracuse,  B.  &  N.  Y.  R.  E.  Co.,  73 
N.  Y.  351,  29  Am.  Rep.  163.  See  note 
on  "Impeachment  of  Witness  by  In- 
troduction of  Signed  Statement,  of 
Which  Signature  is  Admitted,  but 
Contents  are  Wholly  or  in  Part 
Denied,"  to  Belskis  v.  Dering  Coal 
Co.  (246  HI.  62,  92  N.  E.  575),  20 
Ann.  Cas.  390.  In  this  case  it  was 
held  that  where  a  witness  admits  hav- 
ing signed  a  paper  containing  state- 
ments which  contradict  his  testimony, 
but  states  that  the  writing  was 
changed  after  he  wrote  his  signature 
and  that  he  did  not  understand  the 
contents  at  the  time,  and  there  is  no 
evidence  to  the  contrary,  such  paper  is 
not  admissible  to  impeach  him.  As 
pointed  out  in  the  note  above  re- 
ferred to,  the  Illinois  decisions  are 
opposed  to  the  majority  of  the  states, 
though  they  find  support  in  Terry  v. 
State  (Tex.  Cr.),  72  S.  W.  382,  and 
Hoagland  v.  Canfield,  160  Fed.  146. 
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in  evidence,  the  court  should  admit  it  in  whole  or  in  such 
parts  as  its  purpose  of  discrediting  the  witness  requires  or 
justifies.^^  A  witness  may,  however,  be  cross-examined  as 
to  the  contents  of  a  writing  which  is  merely  incidental  and 
collateral  to  the  issue,  and  which  does  not  affect  the  merits 
of  the  controversy  between  the  parties,  for  the  purpose  of 
testing  his  credibility,  although  no  notice  to  produce  the 
paper  has  been  given.^^  It  is  a  common  practice  and  no 
violation  of  the  rule  to  ask  a  witness  whether  he  testified  to 
a  given  statement  at  another  trial,  without  producing  the 
record  of  such  trial.  This  is,  however,  generally  a  prelim- 
inary step  for  impeachment  in  the  event  of  denial.  Where 
the  attorney  for  the  state  had  a  witness  recalled  for  the 
express  purpose  of  laying  the  foundation  for  his  impeach- 
ment, and  with  what  purported  to  be  the  testimony  taken  at 
a  preliminary  hearing  in  his  hand  asked  the  witness  whether 
on  that  hearing  he  had  sworn  to  a  certain  fact,  McClellan, 
J.,  said:  "Notwithstanding  the  evidence  al  the  preliminary 
hearing  was  reduced  to  writing,  and  was  available  at  the 
trial  in  the  criminal  court,  it  was  necessary  for  the  solicitor 
to  ask  the  witness,  whose  testimony  on  the  final  trial  he 
sought  to  impeach  by  proof  of  contradictory  or  inconsistent 
statements  on  the  preliminary  trial,  whether  he  made  the 
statements  in  question.  Impeaching  evidence  could  not  be 
offered  until  this  predicate  was  laid  for  it ;  and,  the  witness 
himself  admitting  the  previous  statements  inquired  about, 
it  was  wholly  unnecessary  to  introduce  the  written  evidence 
to  prove  that  he  made  them."  *''  These  cases,  however,  do 
not  form  any  exception  to  the  rule  we  have  treated.  The 
distinction  must  be  noted  between  the  objects  of  the  exam- 

62  Hanlon  v.  Ehrich,  178  N.  Y.  474,  146  U.  8.  252,  36  L.  Ed.  961,  13  Sup. 
71  N.  E.  12.  Ct.   Rep.   70.     Same  as   to   testimony 

63  Klein  v.  Eussell,  19  Wall.  433,  taken  before  coroner's  inquest:  State 
22  L.  Ed.  116;  Toplitz  v.  Hedden,  146  v.  Young,  99  Mo.  666,  12  S.  W.  879. 
XT.  S.  252,  36  L.  Ed.  961,  13  Sup.  Ct.  See,  also,  People  v.  Dillwood,  4  Cal. 
Eep.  70.  TJnrep.  973,  39  Pac.  438;  Simmons  v. 

64  Sanders  v.  State,  105  Ala.  4,  16  State,  32  Fla.  387,  13  South.  896; 
South.  935;  Taylor  v.  State,  110  Ga.  Bellinger  v.  People,  8  Wend.  (N.  Y.) 
150,  35  S.  B.  161;  Toylitz  v.  Hedden,  595. 
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iner.  If  it  is  merely  to  sift  the  witness,  the  course  seems 
unobjectionable.^^  The  question  was  squarely  presented  in 
the  case  last  cited.  The  witness  was  asked  whether  she 
swore  to  a  given  fact  on  a  former  trial.  It  was  objected 
that  she  could  not  be  asked  that  question  without  her  testi- 
mony thereat  was  produced  and  read  to  her.  The  court 
said  they  knew  of  no  reason  why  counsel  should  be  com- 
pelled to  confine  themselves  to  that  report  in  asking  ques- 
tions designed  to  test  the  sincerity  of  the  witness  or  the 
accuracy  of  her  memory.  "For  instance,  counsel  might 
with  propriety,  and  with  such  a  purpose,  have  asked  her  if 
she  did  not  swear  to  something  on  a  former  trial  when  he 
knew  that  she  had  not  done  so.  It  is  one  thing  to  sift  a 
witness  and  another  thing  to  offer  to  impeach.  The  right 
of  subjecting  a  witness  to  a  thorough  and  sifting  cross- 
examination  should  not  be  unduly  abridged,  and  we  think  the 
effect  of  the  ruling  now  under  consideration  was  to  accom- 
plish such  a  result."  In  a  suit  for  breach  of  promise  of 
marriage,  the  defendant  had  testified  that  "he  had  never 
written  to  plaintiff  any  endearing  letters  at  any  time  after 
October,  1897,  the  time  when  he  ceased  his  visits"  to  her. 
In  rebuttal  the  plaintiff  was  called  to  the  stand,  and  pro- 
duced a  letter  which  she  received  from  the  defendant  on 
December  22,  1898,  after  the  suit  had  been  instituted,  and 
she  identified  it  as  being  in  his  handwriting.  To  the  admis- 
sibility of  this  letter  the  defendant  objected.  The  court 
said : ' '  The  fact  that  it  might  have  been  offered  in  chief  was 
not  of  itself  sufficient  to  exclude  it  when  offered  in  rebuttal. 
It  was  a  letter  written  after  the  suit  had  been  brought,  and 
was  adduced  solely  for  the  purpose  of  contradicting  the  de- 
fendant. While  he  was  not  shown  the  letter,  and  was  not 
asked  in  regard  to  it  before  it  was  read  in  evidence,  he  was 

85  A  witness   may,   on   cross-exam-  can  be  put  in  evidence  for  the  purpose 

ination,  be  asked  if  he  did  not,  on  a  of  impeaching  him,  counsel  conducting 

former  trial,  testify  so  and  so,  with-  the  cross-examination  should  call  his 

out  producing  and  reading  to  him  the  attention  to  its  contents  and  allow  him 

official  report  of  his  testimony  on  that  full  opportunity  to  explain  or  deny: 

occasion;     but,    before    such    report  Taylor  7.  State,  swpra. 
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subsequently  recalled,  and  denied  its  authenticity.  He  had 
the  benefit  of  an  inspection  of  the  letter,  and  testified  that 
he  did  not  write  it,  and  the  mere  fact  that  this  did  not  pre- 
cede the  reading  of  the  letter  to  the  jurj"  is  no  ground  for 
reversal.  It  was  not  offered  to  prove  a  substantive  fact 
constituting  the  cause  of  action,  but  was  only  produced  to 
contradict. ' '  ®* 

§  848(851).    Same,   continued  —  Dying  declarations. — 

Although  it  has  sometimes  been  held  in  the  case  of  deposi- 
tions that  it  is  unnecessary  to  call  the  attention  of  the- 
witness  to  such  a  deposition,  and  that  it  is  sufficient  to  prove- 
its  authenticity,'^^  yet,  by  the  weight  of  authority  and  on. 
principle,  the  witness  should  have  his  attention  called  ta 
the  alleged  contradictory  statements.  The  rule  is,  that  the 
contradictory  declarations  of  a  witness,  whether  oral  or  in 
writing,  made  at  another  time,  cannot  be  used  for  the  pur- 
pose of  impeachment  until  the  witness  has  been  examined 
upon  the  subject,  and  his  attention  particularly  directed 
to  the  circumstances  in  such  a  way  as  to  give  him  full  op- 
portunity for  explanation  or  exculpation,  if  he  desires  to 
make  it.®®  If  the  contradictory  declaration  is  in  writing, 
questions  as  to  its  contents,  without  the  production  of  the 
instrument  itself,  are  ordinarily  inadmissible,  and  a  cross- 
examination  for  the  purpose  of  laying  the  foundation  of  its- 
use  as  impeachment  would  not,  except  under  special  cir- 
cumstances, be  allowed  until  the  paper  was  produced  and 
shown  to  the  witness  while  under  examination.^®  An  ex- 
ec Lewis  V.  Tapman,  90  Md.  294,  68  Conrad  v.  Griffey,  M  How.  (U. 
47  L.  E.  A.  385,  45  Atl.  459.                   S)   46,  14  L.  Ed.  838. 

87  Bryan   v.   Walton,   14   Ga.    185;  09  The   Charles   Morgan   v.   Kouus, 

Molyneaux  v.  Collier,  30  Ga.  731;  115  U.  S.  69,  29  L.  Ed.  316,  5  Sup. 
Ecker  v.  McAllister,  45  Md.  290;  Ct.  Rep.  1172.  Sep,  also,  Kennedy  v. 
Olapp  V.  Wilson,  5  Deuio  (N.  Y.),  State,  85  Ala.  326,  5  South.  300; 
285;  Walden  v.  Finch,  70  Pa.  460;  Hughes  v.  Wilkinson,  35  Ala.  453; 
MeKinney  V.  Neal,  1  Mi'Lean  (U.  S.),  Bradford  i.  Barclay,  39  Ala.  33; 
540,  Fed.  Cas.  No.  8865;  Downer  v.  People  v.  Witty,  138  Oil.  576,  72  Pac. 
Dana,  19  Vt.  338.  See  note  to  Allen  177;  People  v.  Coinpton,  132  Cal.  484, 
V.   State,    73    Am.   Dec.    767.  64  Pac.  849;  People  v.  Lee  Chuck,  78^ 
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ception  to  this  general  rule  has  been  allowed  in  the  case  of 
dying  declarations.  Since  they  are  admitted  on  the  ground 
of  necessity,  proof  of  contradictory  or  inconsistent  state- 
ments of  the  deceased  may  be  admitted  on  the  same  ground 
without  laying  any  foundation  therefor.''"  A  similar  ex- 
ception has  been  declared  as  to  the  declarations  of  attest- 
ing witnesses.  Proof  of  the  signature  of  a  deceased  sub- 
scribing witness  is  presumptive  evidence  of  the  truth  of 
everything  appearing  upon  the  face  of  the  instrument  re- 
lating to  its  execution ;  as  it  is  presumed  the  witness  would 
not  have  subscribed  his  name  in  attestation  of  that  which 
did  not  take  place.  But  this  presumption  may  be  rebutted ; 
and  hence  the  propriety,  and  even  necessity,  of  permitting 
him  to  be  impeached  in  the  usual  mode,  as  if  he  were  living 
and  had  testified  at  the  trial  to  what  his  signature  im- 
ports.''^ Where,  therefore,  proof  had  been  made  of  the  sig- 
nature of  a  deceased  subscribing  witness  to  a  will,  his 


Cal.  317,  20  Pac.  719;  Ryan  v.  People, 
21  Colo.  119,  40  Pac,  775;  Simmons  v. 
State,  32  Ma.  387,  13  South.  896;  In 
re  Noble  (Robinson  v.  Savage),  124 
111.  266,  15  N.  E.  850;  Richmond  v. 
Sundburg,  77  Iowa,  255,  42  N.  W. 
184;  State  v.  Collins,  32  Iowa,  36; 
Johnson  v.  Chicago  Ry.  Co.,  58  Iowa, 
348,  12  S.  W.  329;  Greer  v.  Higgins, 
20  Kan.  420;  State  v.  Wiggins,  50 
La.  Ann.  330,  23  South.  334;  Ham- 
mond V.  Dike,  42  Minn.  273,  18  Am. 
St.  Rep.  603,  44  N.  W.  61;  State  v. 
O'Brien,  18  Mont.  1,  43  Pac.  1091, 
44  Pac.  399 ;  Kirchner  v.  Laughlin,  6 
N.  M.  300,  28  Pac.  505;  Romertze  v. 
East  River  Bank,  49  N.  Y.  577 ;  Unis 
V.  Charlton,  12  G-ratt.   (Va.)   484. 

70  People  V.  Amaya,  134  Cal.  531, 
66  Pac.  794 ;  Dunn  v.  People,  172  111. 
582,  50  N.  E.  137;  Green  v.  State, 
154  Ind.  655,  57  N.  E.  637;  State  v. 
Shaffer,  23  Or.  555,  32  Pac.  545; 
Moreloek  v.  State,  90  Tenn.  528,  18  S. 
W.  258;  Carver  v.  United  States,  164 


U.  S.  694,  41  L.  Ed.  602,  17  Sup.  Ct. 
Rep.  228.  See,  also,  State  v.  Taylor, 
56  S.  C.  360,  34  S.  E.  939. 

71  Losee  v.  Losee,  2  Hill  (N.  T.), 
609.  The  reason  for  admitting  such 
evidence  was  stated  by  Bayley,  J.,  in 
Doe  V.  Ridgway,  4  Barn.  &  Aid-  55, 
106  Eng.  Reprint,  858,  thus :  "He  [the 
attesting  witness  to  a  bond]  must 
have  been  called,  if  he  had  been  alive^ 
and  it  would  then  have  been  competent 
to  prove,  by  cross-examination,  kis 
declarations  as  to  the  forgery  of  the 
bond.  Now,  the  party  ought  not,  by 
the  death  of  the  witness,  to  be  de 
prived  of  obtaining  the  advantage  of 
such  evidence."  These  observations 
are  equally  pertinent  in  favor  of  re- 
ceiving evidence  of  general  character, 
by  way  of  impeachment.  A  similar 
doctrine  will  be  found  in  Provis  v. 
Reed,  5  Bing.  435,  ,130  Eng.  Reprint, 
1129.  See,  also,  2  Stark.  Bv.,  263, 
note  (c),  6th  Am.  ed.  See,  also, 
Vandyke  v.  Thompson,  1  Harr.  (Del.) 
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declarations  as  to  the  incompetency  of  the  testator  are  ad- 
missible.'^^  In  a  South  Carolina  case  a  deed  was  introduced 
on  proof  of  the  death  and  handwriting  of  the  attesting 
witness,  whereupon  the  opposite  party  offered  to  show  that 
the  witness  had  frequently  said  the  deed  had  been  ante- 
dated to  protect  the  property  from  creditors.  The  evi- 
dence was  rejected,  and  for  this  cause,  among  others,  a  new 
trial  was  awarded.  O'Neil,  J.,  who  delivered  the  opinion 
of  the  court,  after  remarking  that  the  presumption  arising 
from  the  attestation  in  question  might  be  overcome,  added : 
"To  do  this  nothing  can  be  more  satisfactory  than  to  show 
that  the  witness  himself  had  said,  'Although  I  witnessed 
the  deed,  yet  I  know  it  does  not  bear  its  genuine  date,  but 
was  antedated  to  save  the  property.'  This  is  in  effect  a 
contradiction  of  the  testimony  tvhich  the  law  presumes  him 
to  give."''^  The  reason  for  the  admission  of  such  testi- 
mony is  suificiently  obvious  from  the  nature  of  the  circum- 
stances of  the  attesting  signature  which  has  been  already 
considered.'^*  If  there  are  two  depositions  by  the  same  wit- 
ness in  the  same  action,  his  attention  should  be  called  in  the 
second  action  to  the  statements  made  in  the  other,  in  order 
to  lay  a  foundation  for  impeachment^  If  the  witness  is 
dead  and  there  has  been  no  foundation  laid,  except  as  we 
have  above  shown,  his  statements  cannot  be  impeached  by 

109;    Mobley  v.  Lyon,   134   Ga.   125,  to  his  testimony,  and  then  excluding 

137  Am.  St.  Eep.  213,  19  Ann.  Gas.  all  testimony  of  his  repeated  declara- 

1004,  67  S.  E.  668;  Boylan  v.  Meeker,  tions,   that  the   bond   or  will  was   a 

28  N.  J.  L.  274.  forgery  or  a  conspiracy  to  cheat  or 

T2  Harden  v.  Hays,  9  Pa.  151.    The  defraud.     Establish  this  doctrine,  and 

court  added  in  that  case:   "And  that  we  shall  not  be  without  instances  of 

the  admission  of  the  evidence  is  better  attempts  to  bafBe  justice  by  removing 

calculated  to  attain  the  ends  of  justice  the  witness,  and  thereby  prevent  the 

would  also  appear  from  this,  that  the  introduction  of  proof,  which  the  guilty 

same  principle  must  be   extended   to  know   would    destroy    their    claim." 

cases  where  the  subscribing  witness  is  T3  McElwee  v.  Sutton,  2  Bail.   (S. 

out  of  the  jurisdiction  of  the  court.  C.)   128. 

It  is  not  difficult  to  see  how  easy  it  '<  See  §§  365,  527,  528,  536,  ante. 

would  be  to  spirit  away  a  subscribing  75  Samuels  v.  Griffith,  13  Iowa,  103. 

witness  on  the  eve  of  trial,  prove  his  See  §    846,  ante. 
handwriting,  thergby  giving  full  effect 
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showing  Ms  contradictory  statements  or  depositions/*  Al- 
though part  of  a  statement,  deposition  or  other  writing 
may  be  received  for  the  purpose  of  impeaching  the  witness, 
of  course,  those  other  parts  which  tend  to  explain  incon- 
sistencies or  remove  discrepancies  should  also  be  received, 
if  offered/''  Their  reception  is,  however,  limited  to  such 
explanatory  matter.  It  is  not  the  whole  of  the  writing 
which  is  evidence,  but  only  such  parts  as  throw  a  revealing 
light  upon  the  parts  already  introduced.'^* 

§  849  (852) .  Denial  of  statements  not  necessary  to  admit 
contradiction. — If  the  witness  on  being  challenged  with  the 
inconsistent  statement  denies  having  made  it,  the  party 
asking  the  question  is,  as  we  have  shown,  bound  by  the 
answer  if  the  subject  matter  of  the  interrogations  is  collat- 
eral or  irrelevant.  But  if  it  is  material  and  relevant,  then 
evidence  may  be  introduced  in  opposition.'^     But  it  is  not 


T6  §  846,  ante. 

77  Dunbar  t.  MeGill,  69  Mich.  297, 
37  N.  W.  285  (whole  statement  re- 
ceived) ;  Emery  v.  State,  92  Wis.  146, 
65  N.  W.  848;  Lowe  v.  State,  97  Ga. 
792,  25  S.  E.  676;  Wilkerson  v.  Bilers, 
114  Mo.  245,  21  S.  W.  514;  State  v. 
Jackson,  9  Mont.  518,  24  Pac.  213  (by 
statute)  ;  Huntley  t.  Territory,  7  Okl. 
60,  54  Pae.  314;  State  v.  Saidell,  70 
N.  H.  174,  85  Am.  St.  Eep.  627,  46 
Atl.  1083.  See,  also,  Noyes  v.  Gilman, 
71  Me.  394 ;  Hopkins  v.  Hopkins,  132 
N.  C.  25,  43  S.  E.  506;  Wilson  v. 
Wilson,  35  Tex.  Civ.  App.  192,  79  S. 
W.  839. 

78  Culver  V.  South  Haven  etc.  E. 
Co.,  138  Mich.  443,  101  N.  W.  663; 
Colby  V.  Beams,  109  Va.  308,  63  S.  E. 
1009. 

79  Bettis  V.  State,  160  Ala.  3,  49 
South.  781;  Tate  v.  State,  91  Ark. 
513,  21  S.  W.  737 ;  People  v.  Bushing, 
130  Cal.  449,  80  Am.  St.  Bep.  141,  62 
Pac.  742;  Grant  v.  United  States,  28 

Evidence  V — 15 


App.  Cas.  (D.  C.)  169;  Jones  v.  Har- 
rell,  110  Ga.  373,  35  S.  E.  690;  Chi- 
cago etc.  B.  Co.  V.  Pennell,  110  111. 
435;  Swygart  v.  Willard,  166  Ind.  25, 
76  N.  E.  755;  Wilson  v.  United  States, 
5  Ind.  Ter.  610,  82  8.  W.  924;  State 
V.  McPursley,  144  Iowa,  414,  121  N. 
W.  1031,  122  N.  W.  930;  Indian  Head 
Coal  Co.  V.  Miller,  33  Ky.  Law  Bep. 
650,  110  S.  W.  813 ;  State  v.  Scott,  48 
La.  Ann.  1418,  20  South.  909;  Davis 
V.  Boby,  64  Me.  427;  Caledonia  Ins. 
Co.  V.  Traub,  83  Md.  524,  35  Atl.  13; 
Parkensou  v.  Bemis,  153  Mass.  280, 
26  N.  E.  854;  Culver  v.  Smith,  131 
Mich.  359,  91  N.  W.  608;  State  v. 
Callahan,  100  Minn.  63,  110  N.  W. 
342;  Hicks  v.  State  (Miss.),  47  South. 
624;  State  v.  Darling,  202  Mo.  150, 
100  S.  W.  631;  State  v.  McGowan,  36 
Mont.  422,  93  Pac.  552;  Severa  v. 
Village  of  Battle  Creek,  88  Neb.  127, 
129  N.  W.  186;  Martin  v.  Towle,  59 
N.  H.  31;  Sperbeck  v.  Camden  etc.  B. 
Co.    (N.   J.),   63   Atl.   1012;   United 
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indispensable,  in  order  to  admit  the  impeaching  statements, 
that  the  witness  should  deny  having  made  them.^"  If  he 
does  not  remember  having  made  the  statements  and  will 
neither  admit  nor  deny  having  done  so,  the  foundation  is 
sufficiently  laid,  after  the  occasion  and  circumstances  are 
designated  as  already  pointed  out.*^     Unless  the  witness 


states  V.  Adamson,  15  N.  M.  280,  106 
Pac.  653;  Squier  v.  Hanover  F.  Ins. 
Co.,  162  N.  Y.  552,  76  Am.  St.  Rep. 
349,  57  N.  E.  93;  Cathey  v.  Shoe- 
maker, 119  N.  C.  424,  ,26  S.  B.  44; 
Wads-worth  v.  Owens,  17  N.  D.  173, 
115  N.  W.  667;  Kent  v.  State,  42 
Ohio  St.  426;  State  v.  Gray,  43  Or. 
446,  74  Pae.  927;  Commonwealth  v. 
■Raceo,  225  Pa.  113,  133  Am.  St.  Rep. 
872,  73  Atl.  1067;  Mason  v.  Southern 
R.  Co.,  58  S.  C.  70,  79  Am.  St.  Rep. 
826,  53  L.  E."A.  913,  36  S.  E.  440; 
Holder  v.  State,  119  Tenn.  178,  104 
S.  W.  225;  High  v.  State,  54  Tex. 
Cr.  333,  112  S.  W.  939;  Black  v. 
Rooky  Mountain  Bell.  Tel.  Co.,  26 
Utah,  451,  73  Pae.  ,514;  Mauley  v. 
Delaware  etc.  Canal  Co.,  69  Vt.  101, 
37  Atl.  279;  Nethery  v.  Nelson,  51 
Wash.  624,  99  Pae.  879 ;  State  v.  Kin- 
ney, 26  W.  Va.  141 ;  Schuster  y.  State, 
80  Wis.  107,  49  N.  W.  30;  Horn  v.. 
State,  12  Wyo.  80,  73  Pac.  705;  Del- 
aware etc.  E.  Co.  V.  Converse,  139  U. 
S.  469,  35  li.  Ed.  213,  11  Sup.  Ct. 
Rep.   569. 

80  Crowley  v. -Page,  7  Car.  ,&  P.  789. 
See,  also,  cases  cited  below.  But  such 
impeaching  testimony  was  not  allowed, 
where  the  witness  said  that  his  state- 
ment had  practically  amounted  to  the 
same  thing :  State  v.  Baldwin,  36  Kan. 
1,  12  Pae.  318. 

81  Heuson  v.  Statp,  120  Ala.  316,  25 
South.  23 ;  Payne  v.  State,  60  Ala.  80 ; 
Billings  V.  State,  52  Ark.  303,  12  S. 
W.  574;  People  v.  Mar  Gin  Suie,  11 
Cal.  App.  42,  103  Pac.  951;  Jones  v. 
People,  2  Colo.  351;  Sealy  v.  State,  1 


Ga.  213,  44  Am.  Dee.  641;  Chicago 
etc.  E.  Co.  V.  Crose,  214  111.  602,  105 
Am.  St.  Eep.  135,  73  N.  E.  865; 
Chicago  City  R.  Co.  v.  Matthieson,  212 
111.  292,  72  N.  E.  443 ;  Ray  v.  Bell,  42 
111.  444;  Meyncke  v.  State,  68  Ind. 
401;  Sheldon  v.  Bigelow,  118  Iowa, 
586,  92  N.  W.  701;  Lewis  v.  State,  4 
Kan.  296;  Wren  v.  Louisville  etc.  E. 
Co.,  14  Ky.  Law  Rep.  324,  20  S.  W. 
215;  State  v.  Johnson,  47  La.  Ann.' 
1225,  17  South.  789;  Chapman  v. 
Coffin,  14  Gray  (80  Mass.),  454; 
Pringle  v.  Miller,  111  Mich.  663,  70 
N.  W.  345;  Smith  v.  People,  2  Mich. 
415 ;  State  v.  McGowan,  36  Mont.  422, 
93  Pac.  552;  Nute  v.  Nute,  41  N.  H. 
60;  People  v.  Mallon,  189  N.  Y.  520, 
81  N.  E.  1171;  People  v.  Jackson,  3 
Park.  Cr.  (N.  Y.)  590;  State  v.  Deal, 
41  Or.  437,.  70  Pac.  532;  Gregg  v. 
Jamison,  55  Pa.  468;  Carr  v.  Am- 
erican-Loco. Co.,  29  R.  I.  276,  70  Atl. 
196;  State  v.  Kelley,  46  S.  C.  55,  24 
S.  E.  60;  State  i.  Sullivan,  43  S.  C. 
205,  21  S.  E.  4;  Janeway  v.  State, 
1  Head  (Tenn.),  130;  Pitman  v. 
Holmes,  34  Tex.  Civ.  App.  485,  7S  S. 
W.  961;  State  v.  Haworth,  24  Utah, 
39S,  68  Pac.  155;  Holbrook  v.  Hol- 
brook,  30  Yt.  432;  Heddles  v.  Chi- 
cago &  N.  W.  Ey.  Co.,  74  Wis.  239,  42 
N.  W.  237;  Hoagland  v.  Canfield,  160 
Pod.  146.  But  in  a  few  states  this  rule 
is  not  approved:  Wiggins  v.  Holman, 
5  Ind.  502;  McVey  >.  Blair,  7  Ind. 
590;  State  v.  Reed,  -60  Me.  550. 
Where  the  witness  did  not  deny  the 
statement  but  said  he  could  not  recol- 
lect it,  it  was  held  in  an  old  case  that 
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distinctly  admits  having  made  the  statements  imputed  to 
him,  the  testimony  should  be  received,  if  the  proper  found- 
ation is  laid;  otherwise  the  witness,  on  the  pretence  of  a 
failure  of  memory,  might  escape  deserved  exposure.^^  It 
is  generally  held  that  if  there  is  a  distinct  admission  there 
is  no  reason  for  further  proof  on  the  subject;  and  none 
should  be  received.  The  impeaching  party,  however,  is 
entitled  to  proof  of  the  impeaching  testimony  as  direct  and 
clear  as  that  which  the  independent  and  isolated  testimony 
of  his  own  witnesses  would  afford.  The  admission  of  the 
witness  that  he  signed  the  written  statements  adequately 
proves  them.®*  It  is  not  necessary  that  a  direct  contradic- 
tion should  be  proved  in  such  cases.  If  there  is  inconsist- 
ency or  conflict  between  the  statements  in  any  material 
respect,  it  is  for  the  jury  to  determine  the  effect  of  such 
inconsistency  upon  the  credit  of  the  witness.  That  a  party 
testifying  is  shown  to  have  testified  differently  on  a  for- 
mer trial  goes  to  the  credibility  of  his  testimony  given  at 
th,e  trial,  and  not  to  his  competency.  The  matter  is  not 
one  of  law,  but  one  for  the  court  or  jury  trying  the  facts.  ^* 

he  could  not  be  discredited:  Jiltner  v.  ment,  the  court  intimated  that  since 

Gorham,  4  McLean,  408,  Fed.  Gas.  No.  the    witness    had    "admitted    making 

5453.  practically    all    the    statements    con- 

82  See  §  845,  ante.  See,  also,  the  tained  in  it,  and  stated  that  they  were 
oases  above  cited.  See  Christian  v.  either  inaccurate  or  untruthful,  it  is 
Columbus  etc.  R.  Co.,  90  Ga.  124,  15  not  believed  that  this  matter,  if  the 
S.  E.  701,  as  to  sufficiency  of  founda-  case  stood  alone  on  this  question, 
tion  in  such  case.                •  would     be     important.     However,     if 

83  McDaniel  v.  State,  166  Ala.  7,  offered  on  another  trial,  we  think  it 
52  South.  400 ;  Sanders  v.  State,  105  should  be  admitted,  if  offered  for  the 
Ala.  4,  16  South.  935;  Swift  v.  Mad-  purpose  of  impeachment,  and  re- 
den,  165  HI.  41,  45  N.  E.  979 ;  State  stricted  to  that  use." 

V.  Baldwin,  36  Kan.  1,  12  Pae.  318;  84  Smith   v.    State,    92   Ala.    69,   9 

State  V.  Goodbier,  48  La.  Ann.  770,  South.  622;  Joyce  v.  Joyce,  80  Conn. 

19   South.   755;   Lightfoot  v.   People,  88,    67    Atl.    374;    Smith   v.    May,    3 

16  Mich.  507;  State  v.  Tickle,  13  Nev.  Penne.  (Del.)  233,  50  Atl.  59;  Evans 

502;   Larkin  v.  Nassau  Blec.  R.  Co.,  v.  State,  95  Ga.   468,  22   S.  B.  298; 

205  N.  Y.  267,  98  N.  E.  465 ;  Barnard  Matthews  v.  Granger,  196  111.  164,  63 

v.  State,  45  Tex.  Cr.  App.  67,  73  S.  N.  E.  658;  Seller  ,.  Jenkins,  97  Ind. 

W.  957.     In  a  later  Texas  case,  Bader  430;    Ackerman    v.    Lamer,    116    La. 

v.  State,  57  Tex.  Cr.  293,  122  S.  W.  101,  40  South.  581;  Donaldson  v.  New 

555,   on   the   exclusion   of   the   state-  York  etc.  E.  Co.,  188  Mass.  484,  74  N. 
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When,  however,  the  impeached  witness  does  not  deny  a 
sworn  contradictory  statement,  it  has  been  held  that  it  is 
not  open  for  the  jury  to  find  for  him  on  his  evidence  alone. 
Having  deliberately  both  affirmed  and  denied  the  same 
proposition  on  oath,  he  "is  not  to  be  credited  in  either  in- 
stance. "^^  The  testimony  of  the  impeaching  witness  is 
admissible  although  he  is  not  able  to  state  all  of  the  conver- 
sation; he  may  state  the  inconsistent  part.®®  Nor  is  it 
proper  to  charge  the  jury  that  the  former  statement  of  the 
witness  should  not  affect  his  credit,  unless  they  believe  it 
to  have  been  intentionally  false.®'^  The  jury  should  weigh 
the  contradictory  statements  and  only  disregard  both  if 
they  believe  them  to  have  been  made  willfully  and  know- 
ingly.^^ 

§  850  (853).  Impeachment — Expressions  of  opinion — 
Of  hostility. — The  question  has  often  arisen  whether  a  wit- 
ness can  be  impeached  as  to  specific  facts  stated  in  his  tes- 
timony by  proof  of  his  general  expressions  of  opinion  as  to 
the  merits  of  the  case  or  the  parties.  No  fixed  rule  can  be 
declared,  and  although  such  expressions  of  opinion  are 
often  rejected,^®  yet  in  other  instances  where  the  opinion 
expressed  seems  inconsistent  with  the  belief  of  the  witness 

E.  915;  Eastman  v.  Lake  Shore  etc.  23   S.  W.  1056,  where  under  similar 

E.  Co.,  101  Mieh.  597,  60  N.  W.  309;  circumstances  the  jury  were  charged 

Tinklepaugh  v.  Rounds,  24  Minn.  298 ;  that  if  they  believed  the  witness  had 

Wray  v.  Wabash  R.  Co.,  159  Mo.  App.  willfully  sworn  falsely  to  a  material 

616,  141  S.  W.  449;  Lazarus  v.  Spen-  fact,  they  might  disregard  the  whole 

oer,  29  Misc.  Rep.  767,  61  N.  Y.  Supp.  or  any  part  of  his  testimony. 
78;   Miller  v.  Stem,  12  Pa.  383;   An-  89  Myers  v.  State,  43  Fla.  500,  31 

derson  T.  Houston  Motor  Car  Co.   (Tex.  South.    275;    Ross   v.    Commonwealth, 

Civ.  App.),  131  S.  W.  419;  Lyles  v.  21  Ky.  Law  Rep.  1344,  55  S.  W.  4; 

Commonwealth,  88  Va.  396,  13  8.  E.  State  v.  Davidson,  9  S.  D.  564,  70  N. 

802.  W.  879;    Sehell  v.   Plumb,  55 '  N.   Y. 

85  Johnston    v.    Sochurek,    104    HI.  592;    Saunders  v.   City   etc.   Ry.   Co., 

App.  350.  99  Tenn.   130,  41  S.  W.   1031;   Kirk 

8fl  Edwards  t.  Sullivan,  8  Ired.  (N.  v.  State,  48  Tex.  Cr.  App.  624,  89  S. 

C.)   302.  W.  1007;  Vann  v.  State,  45  Tex.  Cr. 

87  Craig  v.  Eohrer,  63  HI.  325.  434,  108  Am.  St.  Rep.  961,  77  S.  W. 

88  Yoea  V.  State,  9  Ark.  42;  Church  813. 
V.  Chicago  etc.  R.  Co.,  119  Mo.  203, 
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in  the  tnith  of  his  testimony  they  may  be  reoeived.*"  Of 
course,  if  it  is  a  proper  subject  for  opinion  evidence,  a 
witness  who  expresses  opinions  may  be  impeached  after 
the  proper  foundation  is  laid  by  proof  that  he  has  formerly 
expressed  opinions  inconsistent  with  his  testimony.®^  We 
have  seen  that  witnesses  may  be  fully  cross-examined  to 
ascertain  whether  they  are  impartial,  and  that  their  state- 
ments in  that  regard  are  subject  to  contradiction.®^  It  iS" 
generally  held  that,  in  order  to  admit  proof  that  the  wit- 
ness has  made  declarations  or  performed  acts  showing  his 
hostility  toward  one  of  the  parties  or  his  bias  in  the  ac- 
tion, the  foundation  should  be  laid  by  calling  the  attention 
of  the  witness  to  such  statements  or  acts  on  his  cross-ex- 
amination, so  that  he  may  have  an  opportunity  for  explana- 
tion.®^ In  an  action  where  the  impeaching  question  was 
objected  to  as  too  indefinite  to  lay  a  proper  foundation,  and 


90  Central  of  Ga.  Ry.  Co.  v.  Tram- 
mell,  114  Ga.  312,  40  S.  E.  259; 
Stevens  v.  Leonard,  154  Ind.  67,  77 
Am.  St.  Kep.  446,  56  N.  E.  27; 
Franklin  v.  Commonwealth,  105  Ky. 
237,  48  S.  W.  986;  Whipple  v.  Rich, 
180  Mass.  477,  63  N.  E.  5;  MeClellan 
V.  F.  W.  &  B.  L.  Ry.  Co.,  105  Mich. 
101,  62  N.  W.  1025;  Lowe  v.  State, 
118  Wis.  641,  96  N.  W.  417 ;  State  v. 
Hogan,  117  La.  863,  42  South.  352. 

81  Ripon  V.  Bittel,  30  Wis.  614; 
Waterman  v.  Chicago  &  A.  Ry.  Co.,  82 
Wis.  613,  52  N.  W.  247,  1136;  Daniels 
V.  Conrad,  4  Leigh  (Va.),  401;  San- 
derson V.  Nashua,  44  N.  H.  492; 
Dalton's  Appeal,  59  Mich.  352,  26  N. 
W.  539 ;  San  Diego  Land  Co.  v.  Neale, 
88  Cal.  50,  25  Pac.  977  (as  to  ques- 
tions of  value)  ;  Staser  v.  Hogan,  120 
Ind.  207,  21  N.  E.  911,  22  N.  E.  990 
(as  to  sanity  of  testator) ;  Liddle  v. 
Bank,  158  Mass.  15,  32  N.  E.  954. 
See,  also,  Cochran  v.  Amsden,  104  Ind. 
282,  3  N.  B.  934;  Lane  v.  Bryant,  9 
Gray  (75  Mass.),  245,  69  Am.  Dec. 
282;  Hubbell  v.  Bissell,  2  Allen 
(Mass.),  196.     See  §  389,  ante. 


»2  See  §  828  et  seq.,  ante.  See, 
also,  note  to  Lodge  v.  State,  82  Am. 
St.  Rep.  52. 

93  Fagan  v.  Lentz,  156  Cal.  681,  105 
Pae.  951,  20  Ann.  Cas.  221,  and  note 
showing  division  of  states  as  to  the 
rule;  Baker  v.  Joseph,  16  Cal.  173; 
State  V.  Deputy,  3  Penne.  (Del.)  19, 
50  Atl.  176;  Gardner  v.  State,  81  Ga. 
144,  7  S.  E.  144;  Blanehard  v.  Blanch- 
ard,  191  111.  450,  61  N.  E.  481;  Ford 
V.  State,  112  Ind.  373,  14  N.  E.  241; 
Scott  V.  State,  64  Ind.  400;  Stewart 
V.  Chadwiek,  8  Iowa,  463,  13  Morr. 
Min.  Rep.  236;  Horner  v.  Common- 
wealth, 19  Ky.  Law  Rep.  710,  41  S. 
W.  561;  State  v.  Goodbier,  48  La. 
Ann.  770,  19  South.  755 ;  State  v.  Dee, 
14  Minn.  35  (Gil.  27);  Newcomb  v. 
State,  37  Miss.  383;  Bates  v.  Holla- 
day,  31  Mo.  App.  162  (in  this  case  it 
was  so  held,  where  there  was  an  at- 
tempt to  tamper  with  another  wit- 
ness) ;  Davis  v.  State,  -51  Neb.  301, 
70  N.  W.  984;  Edwards  v.  Sullivan,  8 
Ired.  (N.  C.)  302;  State  v.  Stewart, 
11  Or.  52,  238,  4  Pae.  128;  State  v. 
Ellsworth,  30  Or.  145,  47  Pae.  199; 
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counsel  stated  that  he  did  not  propose  to  impeach  the  wit- 
ness, and  the  objection  was  sustained,  it  was  held  that 
the  disclaimer  in  its  general  form  was  broad  enough  to 
cover  every  form  of  impeaching  the  credit  of  the  witness, 
and  that  it  could  not  be  narrowed  in  the  appellate  court.®* 
In  a  California  case,  when  the  question  of  proper  founda- 
tion was  raised,  the  court  said:  "The  same  principle 
which  assures  to  him  the  privilege  of  explanation  when 
contradictory  declarations  are  offered  applies  to  assure 
him  the  right  of  explanation  when  declarations  of  hostil- 
ity are  sought  to  be  introduced We  can  see  no  dis- 
tinction between  admitting  declarations  of  hostility  of  the 
witness  by  way  of  impairing  the  force  of  his  testimony, 
and  admitting  contradictory  statements  for  the  same  pur- 
pose, so  far  as  this  rule  is  concerned;  for  in  either  case 
an  opportunity  should  be  given  the  witness  to  explain  what 
he  said."  On  the  other  hand,  however,  it  is  stoutly  main- 
tained that  no  necessity  for  laying  the  foundation  exists.®^ 
In  a  well-known  New  York  case,  Earl,  J.,  said:  "There  can 
be  no  reason  for  holding  that  the  witness  must  first  be 
examined  as  to  his  hostility,  and  that  then,  and  not  till 
then,  witnesses  may  be  called  to  contradict  him,  because 
it  is  not  a  case  whera  the  party  against  whom  the  witness 
is  called  is  seeking  to  discredit  him  by  contradicting  him. 
He  is  simply  seeking  to  discredit  him  by  showing  his  hos- 
tility and  malice;  and  as  that  may  be  proved  by  any  com- 
petent evidence,  we  see  no  reason  for  holding  that  he 
must  first  be  examined  as  to  his  hostility.  And  such,  we 
think,  is  the  drift  of  the  decisions  in  this  state  and  else- 
where.""* 

Booker  V.  state,  4  Tex.  App.  564 ;  State  94  oil  Co.  v.  Van  Etten,  107  TJ.  S. 

V.  Bardelli,   78  Vt.   102,  62   Atl.  44;  32.5,  27  L.  Ed.  319,   1  Sup.  Ct.  Eep. 

Langhorn   v.    Commonwealth,   76   Va.  178. 

1012;  Baker  v.  State,  69  Wis.  32,  33  05  Alford  v.  State,  47  Pla.  1,  36 
N.  W.  52.  In  Lucas  v.  Mnn,  35  South.  436;  New  Portland  v.  King- 
Iowa,  9,  the  ill-will  was  a  material  field,  55  Me.  172;  Cook  v.  Brown  34 
fact  (in  an  action  of  slander).  See,  N.  H.  460;  Creeping  Bear  v.  State, 
also,  Chavigny  v.  Hava,  125  La.  710,  113  Tenn.  322,  87  S.  W.  653. 
51  South.  696;  State  v.  Goodrich,  19  »6  People  v.  Brooks,  131  N.  Y.  321, 
Vt.  116,  47  Am.  Deo.  676;  Martin  v.  30  N.  B.  189.  We  are  indebted  to 
Barnes,  7  Wis.  239.  See,  also,  §  828,  the  useful  note  to  Fagan  v.  Lentz,  20 
ante.  Ann.  Cas.  224,  for  pointing  out  that 
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§  851  (854).  Ordinary  rules  do  not  apply  in  case  of  par- 
ties.— We  have  so  far  dealt  with  the  inconsistent  statements 
of  witnesses  who  were  not  parties  to  the  action.  Of 
course,  the  statements  of  a  party,  made  out  of  court,  are 
admitted  upon  a  wholly  different  principle  from  that  which 
govern  the  declarations  we  have  been  considering.  Such 
statements  are  admissions  and  independent  testimony;  and 
no  foundation  is  necessary  for  their  introduction  as  evi- 
dence.^'^  In  such  a  case  the  counsel  for  the  adverse  party 
has  the  option  to  call  the  attention  of  the  witness  to  the 
subject  matter  on  the  cross-examination,  or  to  wait  and 
prove  the  declarations  by  his  own  witnesses  in  the  first 
instance."^     But  it  should  be  noted  that  it  has  been  held 


it  has  been  held  in  New  York,  how- 
ever, that  the  rule  that  a  foundation 
ia  unnecessary  before  showing  that  a 
witness  is  biased  governs  those  cases 
only  wherein  acts  of  the  witness  are 
relied  upon  as  evidence  of  hostility  or 
bias,  and  not  those  wherein  it  is 
sought  to  introduce  declarations  of 
alleged  hostility  or  bias :  People  v. 
Mallou,  116  App.  Div.  425,  101  N.  Y. 
Supp.  814,  wherein  the  New  York 
cases  were  analyzed,  and  an  exam- 
ination of  a  witness  was  held  neces- 
sary before  introducing  evidence  of 
utterances  of  his  alleged  to  indicate 
hostility. 

97  Moore  y.  Crosthwait,  135  Ala. 
272,  33  South.  28;  Collins  v.  Mack,  31 
Ark.  684;  Rose  v.  Otis,  18  Colo.  59, 
31  Pac.  493;  Cravens  v.  Bennett,  17 
Colo.  419,  30  Pac.  61;  Klug  v.  State, 
77  Ga.  734;  Coffin  v.  Bradbury,  3 
Idaho,  770,  95  Am.  St.  Eep.  37,  35 
Pac.  715;  Eddings  v.  Boner,  1  Ind. 
Ter.  173,  38  S.  W.  1110;  Bullard  v. 
Bullard,  112  Iowa,  423,  84  N.  W.  513 ; 
State  v.  Chingren,  105  Iowa,  169,  74 
N.  W.  946;  Lucas  v.  Plinn,  35  Iowa, 
9;  Hughes  v.  Ward,  38  Kan.  452,  16 
Pac.  810;  American  Dist.  Tel.  Co.  v. 
Oldham,     148     Ky.     320,    Ann.     Cas. 


1913E,  376,  146  S.  W.  764;  Bernard 
V.  Guidry,  109  La.  451,  33  South.  558; 
White  V.  Collins,  90  Minn.  165,  95 
N.  W.  765;  State  v.  Young,  99  Mo. 
666,  12  S.  W.  879;  Dunafon  v.  Bar- 
ber, 3  Neb.  (Unof.)  613,  92  N.  W. 
198 ;  State  v.  Pulley,  82  N.  J.  L.  57^, 
82  Atl.  857;  McBIain  v.  Edgar,  65  N. 
J.  L.  634,  48  Atl.  600;  Conselyea  v. 
Van  Dorn,  129  App.  Div.  520,  114 
N.  Y.  Supp.  61;  State  v.  Orane,  110 
N.  C.  530,  15  8.  E.  231 ;  Drury  v.  Ter- 
ritory, 9  Okl.  398,  60  Pac.  101; 
Kreiter  v.  Bomberger,  82  Pa.  59,  22 
Am.  Eep.  750;  State  v.  Freeman,  43 
S.  C.  105,  20  S.  E.  974;  Edwards  v. 
Osman,  84  Tex.  656,  19  S.  W.  868; 
Coolidge  V.  Ayers,  77  Vt.  448,  61  Atl. 
40;  Hart  v.  Pratt,  19  Wash.  560,  53 
Pac.  711;  Hunter  y.  Gibbs,  79  Wis. 
70,  48  N.  W.  257 ;  Martineau  v.  May, 
18  Wis.  54;  Martin  v.  Barnes,  7  Wis. 
239;  Keffer  v.  State,  12  Wyo.  49,  73 
Pac.  556.  The  rule  does  not  apply  to 
a  "next  friend"  who  brings  the  ac- 
tion: Buck  V.  Maddock,  167  HI.  219, 
47  N.  E.  208.  As  to  the  impeachment 
of  the  defendant,  see  note  to  Selover 
V.  Bryant,  21  L.  E.  A.  418. 
88  Collins  V.  Mack,  31  Ark.  684. 
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in  some  states  that  the  same  foundation  should  be  laid 
for  the  impeachment  of  a  party  as  in  the  case  of  other 
witnesses.®®  "While  the  declaration,  out  of  court,  of  a 
party  to  the  record  may  be  introduced  as  an  admission  of  a 
fact,  yet,  in  order  that  such  declarations  may  operate  as 
an  impeachment  of  his  character  as  a  witness,  his  atten- 
tion must  be  directed  to  the  time,  place  and  person  in- 
volved in  the  supposed  contradiction. "  i""  The  rule  seems 
to  be  different  when  the  proposed  evidence  is  in  the  nature 
of  an  admission  of  a  party  to  the  record,  and  it  is  not  in- 
tended for  impeaching  purposes.^ 

§  852  (856).  Impeachment — ^Witness  may  explain  on 
re-examination. — Since  the  princdpal  object  of  the  rule  re- 
quiring the  cross-examiner  to  lay  the  foundation  for  im- 
peachment by  interrogating  the  witness  as  to  his  former 
statements  is  to  prevent  injustice  to  the  witness  by  giving 
him  an  opportunity  to  recollect  the  facts  and  to  explain 
any  apparent  inconsistency,  it  follows  that  the  oppor- 
tunity should  not  be  denied  on  the  re-examination.  The 
witness  may  then  be  allowed  to  reaffirm  or  explain  such 
statements,  their  meaning  and  design,  and  to  give  the  cir- 
cumstances and  influences  under  which  they  were  made.^ 

99  Young  V.  Brady,  94  Cal.  128,  29  121  Ga.  468,  49  S.  E.  296;  Douglas  v. 
Pae.  489;  Nutter  v.  O'Donnell,  6  Colo.  Douglas,  4  Idaho,  293,  38  Pae.  934; 
253;  Browning  v.  Gosnell,  91  Iowa,  Dressier  v.  People,  117  HI.  422,  8  N. 
448,  59  N.  W.  340 ;  Kelsey  v.  Lane,  28  E.  62 ;  Indianapolis  etc.  Co.  v.  Wiles, 
Kan.  218,  42  Am.  Eep.  158;  Blair  v.  174  Ind.  236,  91  N.  E.  161,  729; 
Kingman  Imp.  Co.,  87  Neb.  736,  128  Hoover  v.  Cary,  86  Iowa,  494,  53  N.  W. 
N.  W.  632;  Varona  r.  Soearras,  8  415;  Smith  v.  Weeks,.  54  Towa,  411, 
Abb.  Pr.  (N.  Y.)  302;  Dlavis  v.  6  N.  W.  592;  Louisville  &  N.  E.  Co. 
Pranke,  33  Gratt.  (Va.)  413.  v.  Aluinbaugh,  21  Ky.  Law  Eep.  134, 

100  Conway  v.  Nichol,  34  Iowa,  533.       51  S.  W.  18;   State  v.  Hendricks,  32 

1  Lucas  V.  Plinn,  35  Iowa,  9.  And  Kan,  559,  4  Pao.  1054;  State  v. 
see  State  v.  Hamilton,  32  Iowa,  572.  Claire,    41   La.    Ann.    1067,    6    South. 

2  Henry  v.  State,  107  Ala.  22,  19  806;  State  v.  Eeed,  62  Me.  129;  Peo- 
South.  23 ;  Worley  v.  Spreckels  Bros.  pie  v.  Droste,  160  Mich.  66,  1 25  N.  W. 
etc.  Co.,  163  Cal.  60,  124  Pae.  697;  87;  State  v.  Eccd,  89  Mo.  168,  1  S. 
People  V.  Lambert,  120  Cal.  170,  52  W.  225;  Villineuve  v.  Manchester  St. 
Pae.  307;  Huff  v.  State,  104  Ga.  521,  Ey.,  73  N.  H.  250,  60  Atl.  74S;  O'Don- 
30  8.  B.  808;   Spearman  v.   Sanders,  ngU  v.  luterurbau  St.  E,  Co.,  88  N.  Y. 
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THe  inconsisteney  should  appear  prima  facie  before  the  al- 
leged impeaching  declaration  is  introduced,  and  is  to  be 
gathered  from  the  whole  impression  and  effect  of  the  tes- 
timony. It  would  be  impracticable  to  judge  it  by  mere 
dissimilarity  of  terms.^  Considerable  latitude  must  be  al- 
lowed in  the  explanation  according  to  the  varying  circum- 
stances under  which  it  was  made,  such  as  the  condition 
of  the  witness  at  the  time,  physically  as  well  as  mentally, 
and  the  events  operating  on  the  witness'  mind  from  fear 
of  threats,  the  misapprehension  or  deception  of  the  wit- 
ness of  what  was  said,  and  generally  such  explanatory 
statements  as  an  honest  witness  would  desire  to  make  of  the 
inconsistency.*  It  would  be  repeating  authorities  merely 
to  cite  them  to  the  proposition  that  the  whole  of  the  state- 
ment or  writing  may  be  given  so  far  as  it  relates  to  the 
matter  calling  for  explanation.  The  witness  may  explain 
his  silence  or  apparent  approval  of  what  was  said  to  him 
by  a  third  person,  when  a  different  construction  is  placed 


Supp.  1016;  Baum  v.  State,  27  Ohio 
C.  C.  569;  State  v.  Howard,  43  Or. 
166,  72  Pac.  880;  Bailey  v.  Seattle  etc. 
E.  Co.,  32  Wash.  640,  73  Pae.  679; 
State  V.  Taylor,  57  W.  Va.  228,  50 
S.  B.  247.  It  was  held  to  be  within 
the  discretion  of  the  trial  court 
whether  the  witness,  so  impeached, 
may  -be  allowed  to  again  deny  the 
contradictory  statements:  Stirling  v. 
Stirling,  64  Md.  138,  21  Atl.  273 ;  or 
merely  repeat  his  former  statement: 
Archer  v.  Helm,  70  Miss.  874,  12 
South.  702.  See  the  late  cases:  Eit- 
tenhouse  v.  Bell  (Ark.),  153  S.  W. 
1111 ;  In  re  Be  Laveaga's  Estate 
(Cal.),  133  Pac.  307;  Casey  v.  Eeedy 
Elevator  Mfg.  Co.,  166  111.  App.  595; 
Citizens'  Sav.  Bank  etc.  Co.  v.  Fiteh- 
burg  etc.  Ins.  Co.  (Vt,),  86  Atl.  1056; 
rindley  v.  Coal  &  Coke  By.  Co.  (W. 
Va.),  78  S.  E.  396. 

3  Worley  v.  Spreekels  Bros.  etc.  Co., 
supra;  Keyes  v.  Geary  St.  etc.  B.  Co., 
152  Oal.  437,  93  Pac.  88. 


i  Anderson  t.  State,  104  Ala,  83,  16 
South.  108;  Georgia  E.  etc.  Co.  v. 
Dougherty,  4  Ga.-App.  614,  62  8.  E. 
158;  Cal.  Hirsch  etc.  Iron  etc.  Co.  v. 
Coleman,  128  111.  App.  245;  In  re 
Townsend,  122  Iowa,  246,  97  N.  W. 
1108;  Armstrong  v.  Commonwealth, 
16  Ky.  Law.  Eep.  494,  29  S.  W.  342 ; 
Kennelly  v..  Savage,  18  Mont.  119,  44 
Pac.  400 ;  Van  Ness  v.  Bush,  14  Abb. 
Pr.  (N.  Y.)  33,  22  How.  Pr.  481; 
People.  V.  Chapleau,  121  N.  Y.  266,_  24 
N.  E.  469 ;  Phif er  v.  Erwin,  100  N.  C. 
59,  6  S.  E.  672;  State  v.  Howard,  43 
Or.  166,  72  Pac.  880;  Enright  v. 
Pittsburg  junction  E.  Co., .  204  Pa. 
543,  54  Atl.  317;  State  v.  Hampton, 
79  S.  C.  179,  60  S.  E.  669;  Smith  v. 
Traders'  Nat.  Bank,  82  Tex.  368,  17 
S.  W.  779;  Cornett  v.  State,  54  Tex. 
Cr.  372,  112  S.  W.  1071;  Hoggan  v. 
Cahoon,  31  Utah,  172,  87  Pac.  164; 
State  V.  Loekwood,  58  Vt.  378,  3  Atl. 
539 ;  United  States  v.  Randall,  Deady, 
524,  27  JFed.  Cas.  No.  16,118. 
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upon  it  or  a  different  version  given  at  the  trial.®  In  cases 
of  mere  silence,  however,  it  must  sufficiently  appear  that 
the  subject  was  brought  to  his  knowledge  so  as  to  create 
a  significant  omission  in  his  testimony,  because  the  cred- 
ibility of  a  witness  cannot  be  affected  by  proving  state- 
ments made  by  another  person,  not  a  witness  in  the  case.* 
If  the  witness  has  denied  making  the  impeaching  state- 
ments, he  may  state  what  was  actually  said  in  the  conversa- 
tion referred  to  and  give  his  version  of  it.^  But  this  is  the 
end  of  the  inquiry;  the  court  is  not  bound  to  receive  the 
evidence  of  other  witnesses  as  to  such  conversation,  to 
sustain  the  testimony  of  the  one  sought  to  be  impeached;"^ 
nor  is  it  proper  to  admit  the  hearsay  statements  of  other 
persons  to  the  witness  whom  it  is  sought  to  impeach.®  To 
allow  further  evidence  to  sustain  an  impeached  witness  on 
his  denial  would  be  objectionable,  as  opening  a  collateral 
issue  beyond  the  limit  fixed  by  the  rule  in  such  a  case.  We 
understand  that  rule  to  be,  to  first  call .  the  attention  of 
the  witness  sought  to  be  contradicted  by  his  statements 
elsewhere  to  such  statements,  and  the  time,  place  and  oc- 
casion; then,  if  denied  or  ignored,  to  prove  such  state- 
ments by  other  witnesses;  and  finally,  to  allow  the  first 
witness  to  reaffirm  or  explain  his  evidence;  and  this  is  the 
end  of  the  inquiry.^''  If  counsel  have  neglected  to  lay  the 
foundation  for  cross-examination,  the  court,  in  its  discre- 
tion, may  allow  the  witness  to  be  recalled  for  that  pur- 
pose;" and  where  the  witness  has  been  so  recalled,  it  is 

B  Alabama   etc.   B.   Co.   v.   Brooks,  AVinkley,  14  N.  H.  480;  State  v.  Reed, 

135  Ala.  401,  33  South.  181;  State  v.  89  Mo.  16S,  1  S.  W.  225. 

McGaffin,  36  Kan.  315,  13  Pae.  560;  8  Dufresne  v.  Weise,  46  Wis.  290, 

Judd  V.  Town  of  Claremont,  66  N.  H.  1  N.  W,  59. 

418,  23  Atl.  427.  9  State  v.   Wyse,  33  S.  C.  582,   12 

6  Goldsby    v.    United    States,    160  S.  E.  556. 

U.  S.  70,  40  L.  Ed.  343,  16  Sup.  Ct.  W  1   Greenl.   Ev.,    §  462 ;    Dufresne 

Rep.    216.     See,    also,    Thompson    v.  v.  Weise,  supra. 

Mecosta,  141  Mich.   175,   104  N.  W.  n  State  v.   Marler,   2   Ala.   43,   36 

694.     See  §289,  ante.  Am.  Dee.  398;  People  v.  Glover,  141 

7  Haley  v.  State,  63  Ala.  83;   Hen-  Cal.  233,  74  Pae.  745;  People  v.  Shaw, 
dfirson  v.  State,  70  Ala.  29;  State  v.  Ill  Cal.  171,  43  Pae.  593;  Bryan  v. 
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error  to  rule  out  the  impeaching  evidence  on  the  ground 
that  the  party  had  made  the  witness  his  own  by  recalling 
him.^^  The  recalling  is  for  the  purpose  of  continuing  the 
cross-examination  of  the  witness  by  permission  of  the 
court.  ^* 

§  853  (857).    A  party  cajinot  impeach  his  own  witness. 

The  doctrine  that  a  party  cannot  directly  impeach  Llie  ciiar- 
acter  of  his  own  witness,  for  the  purpose  of  discrediting 
testimony  given  by  such  witness,  and  with  which  the  party 
producing  him  is  dissatisfied,  is  an  ancient  rule  of  the  com- 
mon law.  The  earliest  case  in  which  we  have  been  able 
to  find  this  rule  announced  and  adopted  is  an  extremely 
brief  report.  The  report  recites  that  "Holt,  C.  J.,  would 
not  suifer  the  plaintiff  to  discredit  a  witness  of  his  own 
calling,  he  swearing  against  him. ' '  This  is  the  whole  case ; 
his  lordship  gives  no  reason  for  his  ruling,  and  thus  had 
its  origin  a  principle  of  law  which  was  to  shape  the  ad- 
ministration of  justice  for  more  than  a  hundred  years. 
Still  later  the  principle  is  said  to  have  been  adopted  in 
Warren  Basting's  case,  June  11,  1789,  when  Thurlow,  Lord 
Chancellor,  refused,  without  giving  any  reason,  to  allow 
the  prosecution  to  establish  that  a  certain  portion  of  a 
paper  which  they  had  introduced  was  untrue.^*  This  rule 
rested  on  the  theory  that  a  person  who  produces  a  witness 
vouches  for  Mm  to  some  extent  as  being  not  wholly  un- 
worthy of  credit,  and  that  a  direct  attack  upon  the  veracity 

state,  45  Fla.  8,  34  South.  243 ;  State  12  Perkins   v.   State,   78   Wis.    551, 

V.  Brown,  111  La.  696,  35  Soutli.  818;  47  N.  W.  827;  Josepli  v.  Common- 
People  V.  Harper,  145  Mioh.  402,  108       wealth,  8  Ky.  Law  Rep.  53,  1  S.  W. 

•«T    TTT    <.on     rt  rr-  „„_.:i     TO       ^\    Bennett   v.    State,    28    Tex.    App. 

N;   W.   689;    Cooper   v.  Hayward,   79  '      .„„__..„„,',,  _,  '^^ 


Minn.  23,  81  N.  W.  514;  Rothrook  v. 


539,   13   S.  W.   1005;    State,  v.   Good- 
rich,  19  Vt.   116,  47  Am.  Deo.   676; 
Gallher,  91  Pa.  108;   Aahton  y.  Ash-       ^^j^^^  ^^  ^^^^^^^  gg  j^^    g^g.  ^^^_ 

ton,   11   S.  D.   610,   79   N.  W.   1001;  monwealth  v.  Hunt,  4  Gray  (Mass.), 

Treadwell  v.  State,  1  Tex.  App.  668.  421. 

The  refusal  to  allow  this  may  be  an  13  State  v.  Jones,  64  Mo.  391. 

abuse  of  discretion:   Grosse  v.  State,  14  Adams  v.  Arnold,  Holt  (K.  B.), 

11  Tex.  App.  364.     See  §  846,  ante.  299,  90  E'ng.  Reprint,  1064. 
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of  the  witness  "would  enable  the  party  to  destroy  the 
witness,  if  he  spoke  against  him,  and  to  make  him  a  good 
witness,  if  he  spoke  for  him,  with  the  means  in  his  hand 
of  destroying  his  credit,  if  he  spoke  against  him. "  ^*  It  was 
a  more  donhtful  question  at  common  law  whether  a  party 
could  prove  by  other  testimony  that  one  of  his  witnesses 
had  previously  made  inconsistent  or  contradictory  state- 
ments. On  the  one  hand,  it  was  urged  that,  by  such  a  prac- 
tice, the  party  was  allowed  to  discredit  his  own  witness, 
and  that  it  was  mala  fides  toward  the  witness  and  the 
court;  it  was  also  urged  that  the  statement  which  was  so 
received,  only  for  the  purpose  of  contradicting  the  wit- 
ness, might  be  understood  by  the  jury  as  substantive  evi- 
dence in  the  case,  and  that  the  practice  would  open  the  door 
to  coUusion.^^  On  the  other  hand,  it  was  urged  in  favor 
of  the  admission  of  such  evidence  that  there  could  be  no 
imputation  of  bad  faith  if  a  party,  finding  himself  de- 
ceived in  his  witness,  should  prove  his  contradictory  state- 
ments, and  that  there  would  be  no  other  mode  of  guarding 
against  the  fraud  of  an  artful  witness  who  might  be  se- 
cretly aiding  the  adverse  party.  ^^  Notwithstanding  this 
difference  of  opinion,  it  was  held  by  the  decided  weight  of 
authority  in  Eiujland  that,  even  when  a  party  was  sur- 
prised by  the  adverse  testimony  of  his  witness,  he  could 
not  impeach  him  by  proof  of  different  statements  made  by 
him  out  of  court  before  the  trial.^®  This  question  was, 
however,  set  at  rest  in  England   by  a  statute  allowing    a 

13  Bull   N.    P.    297;    2    Pbill.    Ev.,  HoflEman  v.  Hendricks,  17  Ann.  Cas. 

3d  ed.,  525.     On  this  general  subject  381. 

see  notes  to  Burkhalter   v.  Edwards,  16  Opinion     of     Bolland,     B.,     is 

60  Am.  Dee.  749-752,  Lodge  v.  State,  Wright  v.  Beckett,  1  Moo.  &  E.  414. 

82  Am.   St.  Eep.   57,   and   Selover  v.  IT  Opinion     of    Lord    Denman    in 

Bryant,  21  L.   R.  A.  418-433,  where  Wright  v.  Beckett,  1  Moo.  &  R.  414; 

the    whole    subject    is    discussed     at  Dunn  v.  Aslet,  2  Moo.  &  R.  122. 

length,    and    the    law    of    each    state  18  Reg.  v.  Ball,  8  Car.  &  P.  745; 

given.     See,  also,  instructive  note  on  Melhuish  v.  Collier,  15  Q.  B.  878,  117 

the    cognate    subject    of    the    "Con-  Eng.    Reprint,    690;    Holdsworth    t. 

clusiveness  of  Documentary  Evidence  Mayor   of   Dartmouth   Corp.,   2    Moo. 

Against    Party    Introducing    It,"    to  &  R.  153. 
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party  to  prove  that  Ms  own  witness  had  made  a  statement 
inconsistent  with  the  present  testimony,  bnt  this  is  al- 
lowed only  in  case,  in  the  opinion  of  the  judge,  such  witness 
proves  to  be  adverse,  and  only  after  laying  the  foundation 
for  impeachment  as  in  other  cases. ^^  The  rule  as  orig- 
inally laid  down  is  broader  than  now  administered,  but  the 
rule  that  a  party  cannot  impeach  his  own  witness  has  sur- 
vived the  assaults  of  time  and  the  arguments  of  its  op- 
ponents to  such  an  extent  as  to  justify  the  court  in  a  New 
York  case  in  saying  that  "there  is  no  exception  to  the  rule 
that  a  party  cannot  impeach  his  own  witness.  He  may 
show  him  to  be  mistaken,  or  that  the  facts  are  different 
from  the  version  he  gives  of  them.  This  is  as  far  as  he 
can  go."^"  The  impeachment  above  spoken  of  has,  how- 
ever, under  the  influence  of  the  construction  of  modem 
courts,  and  under  the  modification  of  recent  legislative 
enactments,  been  limited  in  almost  every  instance  to  a 
direct  assault  upon  the  witness'  character  for  veracity. 

§  854  (858).  Same,  continued. — Although  the  conflict  of 
opinion  on  this  question,  which  arose  in  England,  has  con- 
tinued in  the  Anierican  courts,  it  is  the  rule  supported 
by  the  great  weight  of  authority  that,  in  the  absence  of 
statutes,  a  party  cannot  be  allowed  to  offer  direct  proof  by 
other  witnesses,  either  of  the  bad  character  of  his  own 
witness  for  truth  and  veracity,  or  that  he  has  previously 
made  statements  inconsistent  with  his  present  testimony. 
As  to  the  impeachment  by  proof  of  bad  character  for  truth 
and  veracity  there  has  been  comparatively  little  conflict 
in  the  authorities,  and  the  rule  is  very  clear  that  a  party 
cannot  impeach  his  own  witness.  Courts  of  high  author- 
ity have  said  that  a  party  thus  using  a  witness  may  not 
then  purposely  contradict  him,  as  he  may  not  approbate 
and  then  reprobate.     While  it  may  be  conceded  that  the 

19  17  &  18  Vict.,  c.  125;   28  &  29       681.     See  the  statutes  of  this  country 

Viet.,    c.    18;    Steph.    Ev.,  art.    130;       eitea  in  §  855,  post. 

Bice  v.  Howard,  L.  B.  16^  Q.  B.  D.  '°  ^^«^°"   ^-    ^°°g«'   ^    Thomp.   & 

'  ^  C.  (N.  T.)  568. 
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rule  does  not  preclude  the  party  from  showing,  by  other 
witnesses,  facts  inconsistent  with  those  testified  to  by  the 
witness  thus  introduced  by  him,  nor  from  insisting  before 
the  court  or  jury  that  they  should  consider  all  the  evi- 
dence and  adopt  that  of  one  or  the  other  witnesses,  yet, 
such  a  party  cannot  impugn  the  integrity  of  the  witness 
he  has  so  introduced,  and  upon  whose  testimony  he  re- 
lies in  part.  He  cannot  be  permitted  by  argument  to  say 
that  the  witness  is  unworthy  of  belief,  or  to  destroy  the 
effect  of  his  testimony  by  argument  which  assumes  that 
the  witness  is  dishonest.^^  It  does  not  follow,  however, 
that  the  party  is  to  be  bound  by  the  testimony  of  a  witness 
who  has  deceived  him.^^  Although  there  has  been  much 
criticism  of  the  rule  that  a  party  cannot  prove  contradic- 


21  Choctaw  etc.  R.  Co.  v.  Newton, 
140  Fed.  225,  71  C.  C.  A.  655.  See, 
also,  Montgomery  v.  State,  2  Ala. 
App.  25,  56  South.  92;  Southern  Bell 
Tel.  &  Tel.  Co.  v.  Mayo,  134  Ala.  641, 
33  South.  16  (the  witness  was  men- 
tally unsound) ;  Womble  v.  Wilbur,  3 
Cal.  App.  535,  86  Pae.  916;  Wise  v. 
Wakefield,  118  Cal.  107,  50  Pac.  310; 
Pacific  Mut.  L.  Ins.  Co.  v.  Van  Fleet, 
47  Colo.  401,  107  Pac.  1087;  Water- 
bury  V.  Waterbury  T.  Co.,  74  Conn. 
152,  50  Atl.  3 ;  Barber  v.  State,  3  Ga. 
App.  598,  60  S.  E.  285;  Chicago  City 
K.  Co.  V.  Gregory,  221  111.  591,  6 
Ann.  Cas.  220,  77  N.  E.  1112;  Hull 
V.  State,  93  Ind.  128;  Smith  v.  Daw- 
ley,  92  Iowa,  312,  60  N.  W.  625; 
Thorn  v.  Moore,  21  Iowa,  285;  Smith 
V.  Utesch,  85  Iowa,  381,  52  N.  W. 
343;  Johnston  v.  Marriage,  74  Kan. 
208,  86  Pae.  461,  87  Pac.  74;  State 
V.  Keefe,  54  Kan.  197,  38  Pac.  302; 
State  v.  Fletcher,  127  La.  602,  53 
South.  877;  Brown  v.  Sogood,  25  Me. 
505;  Winder  v.  Diffenderffer,  2  Bland 
(Md.),  166;  Brooks  v.  Weeks,  121 
Mass.  433;  Barker  v.  Citizens'  Mut. 
F.  Ins.  Co.,  136  Mich.  626,  99  N.  W. 


866;  Fearey  v.  O'Neill,  149  Mo.  467, 
73  Am.  St.  Rep.  440,  50  S.  W.  918; 
State  V.  Bloor,  20  Mont.  574,  52  Pac. 
611;  Nathan  v.  Sands,  52  Neb.  660, 
72  N.  W.  1030;  Ingersoll  v.  English, 
66  N.  J.  L.  463,  49  Atl.  737;  People 
V.  Goldfarb,  152  App.  Div.  473,  137 
N.  T.  Supp.  284;  Sanchez  v.  People, 
22  N.  Y.  147;  Strudwiek  v.  Brodnax, 
83  N.  C.  401;  Sturgis  v.  State,  2 
Okl.  Cr.  362,  102  Pac.  57;  Franklin 
F.  Ins.  Co.  V.  Updegraff,  43  Pa.  350; 
Bauskett  v.  Keitt,  22  S.  C.  187;  St. 
Louis  etc.  B.  Co.  t.  Waco  Cotton 
Pickery  (Tex.  Civ.  App.),  146  S.  W. 
201;  Davis  v.  Buchanan,  73  Vt.  67, 
50  Atl.  545;  Haekett  v.  Scott,  59 
Wash.  390,  109  Pac.  1030;  Lambert 
V.  Armentrout,  65  W.  Va.  375,  22 
L.  R.  A.,  N.  S.,  556,  64  S.  E.  260; 
Collins  V.  Hoehle,  99  Wis.  639,  75 
N.  W.  416;    Fillmore   v.  Union   Pac. 

B.  Co.,  2  Wyo.  94;  United  States  v. 
Budd,  144  U.  S.  154,  36  L.  Ed.  384, 
12  Sup.  Ct.  Bep.  575;  Ashley  v. 
Presque  Isle  County,  83  Fed.  534,  27 

C.  C.  A.  585. 

22  §  857,  post. 
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tory  statements  of  his  own  witness,  it  is  sustained  by  the 
great  weight  of  authority  in  those  states  where  there  has 
been  no  statutory  change.^^  "There  is  no  doubt  that, 
where  a  party  is  surprised  at  finding  that  a  witness  be- 
lieved to  be  favorable  is  in  fact  adverse,  it  is  permissible 
to  cross-examine  the  witness  and  to  put  leading  questions 
to  him,  and  the  extent  to  which  this  may  be  done  is,  gen- 
erally speaking,  within  the  discretion  of  the  presiding 
judge.  But  there  are  limitations  to  the  application  of  this 
rule,  and  one  of  them  is  that  a  party  may  not  impeach  his 


23  Davis  V.  Anderson,  163  Ala.  385, 
50  South.  1002;  People  v.  Jacobs,  49 
Cal.  384;  Appeal  of  Carpenter,  74 
Conn.  431,  51  Atl.  126;  Wheeler  v. 
Thomas,  67  Conn.  577,  35  Atl.  499; 
Dixon  V.  State,  86  Ga.  754,  13  S.  E. 
87;  National  Syrup  Co.  v.  Carlson, 
42  111.  App.  178;  Kirtz  v.  Spaugh, 
Wils.  (Ind.)  267;  Smith  v.  Dawley, 
92  Iowa,  312,  60  N.  W.  625; 
Hall  V.  Chicago  etc.  Ey.  Co.,  84 
Iowa,  311,  51  N.  W.  150 ;  State  v. 
Sorter,  52  Kan.  531,  34  Pac.  1036; 
State  V.  Vickers,  47  La.  Ann.  1574, 
18  South.  639;  Chamberlain  v.  Sands, 
27  Me.  458;  Adams  v.  Wheeler,  97 
Mass.  67;  Westphal  v.  St.  Joseph  etc. 
Ry.  Co.,  134  Mich.  239,  96  N.  W.  19 ; 
Dunk  V.  State,  84  Miss.  452,  36  South. 
609;  Beier  v.  St.  Louis  Transit  Co., 
197  Mo.  215,  94  S.  W.  876;  Ma- 
sourides  v.  State,  86  Neb.  105,  125 
N.  W.  132;  Kohl  V.  State,  59  N.  J. 
L.  445,  36  Atl.  931,  37  Atl.  73; 
Brewer  v.  Porch,  17  N.  J.  L.  377; 
People  V.  Burgess,  153  N.  Y.  561, 
47  N.  E.  889;  Pollock  v.  Pollock,  71 
N.  Y.  137;  Coulter  v.  Am.  Exp.  Co., 
56  N.  Y.  585;  People  v.  SafEord,  5 
Denio  (N.  Y.),  112;  State  v.  Taylor, 
88  N.  C.  694;  Hurley  v.  State,  46 
Ohio,  320,.  4  L.  R.  A.  161,  21  N.  E. 
645  (full  discussion) ;  Culpepper  v. 
State,   4   Okl.   Cr.   103,   140   Am..  St. 


Rep.  668,  31  L.  R.  A.,  N.  S.,  1166, 
111  Pac.  679;  Stearns  v.  Merchants, 
53  Pa.  490;  Smith  v.  Price,  8  Watts 
(Pa.),  447;  Hildreth  v.  Aldrich,  15 
R.  L  163,  1  Atl.  249 ; '  State  v.  John- 
son, 43  S.  C.  123,  20  S.  E.  988 ;  State 
V.  Callahan,  18  S.  D.  145,  99  N.  W. 
1099;  Franklin  v.  Sta^e  (Tex.  Cr. 
App.),  88  S.  W.  357;  Cox  v.  Eayres, 
55  Vt.  24,  45  Am.  Rep.  583;  Lambert 
V.  Armentrout,  65  W.  Va.  375,  22  L.  R. 
A.,  N.  S.,  556,  64  S.  E.  260;  Collins  v. 
Hoehle,  99  Wis.  639,  75  N.  W.  416; 
Richards  v.  State,  82  Wis.  172,  51 
N,  W.  652 ;  Hickory  v.  United  States, 
151  IT.  S.  303,  38  L.  Ed.  170,  14 
Sup.  Ct.  Rep.  334.  See  the  late  cases : 
In  re  Puroell's  Estate,  164  Cal.  300, 
128  Pac.  932;  Glenn  v.  Metropolitan 
St.  R.  Co.,  67  Mo.  App.  109,  150  S.  W. 
1092;  In  re  San  Miguel  Gold  Min. 
Co.,  197  Fed.  126.  In  Minnesota  and 
Mississippi  it  appears  to '  be  in  the 
discretion  of  the  court  to  permit  the 
impeachment  on  a  foundation  laid  to 
support  it:  Lindquist' v.  Dickson,  98 
Minn.  369,  8  Ann.  Cas.  1024,  6  L.  E. 
A.,  N.  S.,  729;  107  N.  W.  958;  Selover 
V.  Bryant,  54  Minn.  434,  40  Am.  St. 
Rep.  349,  21  L.  E.  A.  418,  56  N.  W. 
58;  Bacot  V.  Hazlehurst  L.  Co. 
(Miss.),  23  South.  481.  See  §  855, 
post. 
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own  witness  by  showing  that  he  has  previously  made  con- 
tradictory statements  out  of  court.  "^*  Although  the 
weight  of  authority  sustains  the  view  that  a  party  cannot 
prove  the  contradictory  statements  of  his  own  witness  to 
discredit  him,  yet  the  party  is  not  wholly  without  remedy, 
if  surprised  or  deceived  by  the  testimony.  In  such  a  case 
he  may  interrogate  the  witness  in  respect  to  previous  state- 
ments inconsistent  with  the  present  testimony,  for  the 
purpose  of  probing  his  recollection.  He  may,  in  this  way, 
show  the  witness  that  he  is  mistaken,  and  give  him  an 
opportunity  to  explain  the  apparent  inconsistency.  This 
is  also  proper  to  show  the  circumstances  which  induced 
the  party  to  call  the  witness.^^  If  the  recollection  of  the 
witness  is  not  refreshed  after  such  questions,  the  party 
cannot  prove  his  contradictory  statements  by  other  tvit- 
nesses.^^  One  of  the  most  vexed  questions  connected  with 
this  subject  is  whether  or  not  a  party  producing  a  witness 
whose  testimony  takes  him  by  surprise  shall  be  allowed, 
for  the  purpose  of  contradicting  him,  to  prove  by  other 
witnesses  that  the  former  had  made  declarations  and 
statements  out  of  court  inconsistent  with  the  evidence  given 

Hi  Berkowsky  v.  New  York  City  B.  Vickers,  47  La.  Ann.  1574,  18  South. 

Co.,    127    App.    Div.    544,    111    N.    Y.  639;   State  v.  Tall,  43  Minn.  273,  45 

Supp.  989 ;   O'Doberty  v.  Postal  Tel.  N.   W.    449 ;    Carpenters'   Appeal,    74 

Co.,    113    App.   Div.    636,    99    N.    Y.  Conn.    431,    51    Atl.    126;    McNerney 

Supp.  351.  V.    Bedding    City,    150    Pa.    611,    25 

25  Bullard    v.    Pearsall,    53    N.    Y.  Atl.  57 ;  Taeoma  E.  &  P.  Co.  v.  Hays, 

230;  MeDaniel  v.  State,  53  Ga.  253;  110    Fed.    496,    49    C.    C.    A.    115;- 

Griffith  V.  State,  90  Ala.  583,  8  South.  Schuster   v.    State,    80   Wis.    107,    49 

812;    Hemingway    v.    Garth,    51    Ala.  N.  W.  30;  State  v.  Williams,  111  La. 

530;    Melhuiah   v.   Collier,    15    Q.    B.  179,    35     South.     505;     Greenl.     Ev., 

878;    Hildreth   v.    Aldrioh,    15    E.    I.  §444,  and  note.     See  note  to  Lodge 

163,  1  Atl.  249;  National  Syrup  Co.  v.   State,   82   Am.   St.   Bep.   58.     The 

V.  Carlson,  42  111.  App.  178;   George  conditions  under  which  this  examina- 

V.  Triplett,  5  N.  D.  50,^53  N.  W.  891;  tion   of   the  witness  is   allowable  are 

Hurley  v.   State,  46  Ohio   St.  320,  4  admirably  stated  in  Smith  v.  Briscoe, 

t.  E.  A.  161,  21  N.  B.  645;  Humble  65  Md.  561,  5  Atl.  334. 
V.  Shoemaker,  70  Iowa,  223,.  30  N.  W.  26  Hildreth    v.    Aldrioh,    15    B.    I. 

492;  People  v.  Payne,  131  Mich.  474,  163,  1  Atl.  249;   Hurley  v.  State,  46 

91  N.  W.  739;   State  v.  Johnson,  43  Ohio  St.  320,  4  L.  B.  A.  161,  21  N.  E. 

S.    C.    123,   20   S.    B.    988;    State   v.  645. 
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by  Mm  at  the  trial.  Best  says  that  the  weight  of  authority 
is  against  the  introduction  of  such  evidence,^''  but  Greenleaf 
says :  ' '  The  weight  of  authority  seems  in  favor  of  admit- 
ting the  party  to  show  that  the  evidence  has  taken  him  by 
surprise,  and  is  contrary  to  the  examination  of  the  witness 
preparatory  to  the  trial,  or  to  what  the  party  had  reason 
to  believe  he  would  testify,  or  that  the  witness  had  re- 
cently been  brought  under  the  influence  of  the  other  party, 
and  has  deceived  the  party  calling  him. "  ^^  The  state- 
ment of  Grreenleaf  is  in  accord  with  the  weight  of  author- 
ity to-day  founded  both  on  statutes  and  the  later  deci- 
sions.^^ It  has  been  made  sufficiently  appiarent  that  it  lies 
on  the  party  producing  the  witness  to  show  that  he  has 
been  surprised  or  deceived.  The  court  should  be  satisfied 
that  the  party  has  been  taken  by  surprise,  and  that  the 
evidence  is  contrary  to  what  he  had  just  cause  to  expect 
from  the  witness  based  upon  his  statements,  and  that  such 
statements  were  about  material  facts  in  the  case.  It  is 
not  every  light  or  trivial  circumstance  that  would  justify 
it.^"  Statutes  have  been  enacted  in  various  states  chang- 
ing the  common-law  rule  and  permitting,  under  some  lim- 

27  2  Best  on  EV.,  §645.  (Miss.),  23  South.  481;   Beier  v.  St. 

28  1  Greenl.  Ev.,  §  444.  Louis   Transit   Co.,   197   Mo.   215,   94 

29  Derrick  v.  State,  92  Ark.  237,  S.  W.  876;  State  v.  Bloor,  20  Mont. 
122  S.  W.  506;  Zipperlen  v.  Southern  574,  52.Pac.  611;  Smith  v.  Atlantic 
Pac.  Co.,  7  Cal.  App.  206,  93  Pao.  etc.  Air  Line  R.  Co.,  147  N.  C.  603, 
1049;  State  v.  Quinn,  2  Penne.  (Del.)  61  S.  E.  575;  Sturgis  v.  State,  2  Okl. 
339,  45  Atl.  544;  Bryan  v.  State,  45  Cr.  362,  102  Pac.  57;  State  v.  Yee 
Pla.  8,  34  South.  243;  Nathan  v.  Gueng,  57  Or.  509,  112  Pao.  424; 
State,  131  Ga.  48,  61  S.  B.  994;  Commonwealth  v.  Wiokett,  20  Pa. 
State  V.  Pbwler,  13  Idaho,  317,  89  Super.  Ct.  350;  Sapp  v.  State  (Tex. 
Pac.  757;  Dunnigan  v.  Ellis,  1'62  111.  Cr.  App.),  77  S.  W.  456;  Hardy  v. 
App.  185;  Walker  v.  State,  165  Ind.  Commonwealth,  110  Va.  910,  67  S.  E. 
94,  74  N.  E.  614;  State  v.  Moon,  71  522;  Hackett  v.  Scott,  59  Wash.  390, 
Kan.  349,  80  Pao.  597;  Dukes  v.  109  Pac.  1030;  Griffin  Wheel  Co.  v. 
Davis,  125  Ky.  313,  101  S.  W.  390;  Smith,  173  Fed.  245,  97  C.  C.  A.  411. 
State  V.  Butman,  15  La.  Ann.  166;  30  Hyde  v.  Buekner,  108  Cal.  522, 
Liddle  v.  Old  Lowell  Nat.  Bank,  158  41  Pao.  416;  State  v.  Stephens,  116 
Mass.  15,  32  N.  B.  954;  State  T.  La.  36,  40  South.  523;  State  v.  Balti- 
Sederstrom,  99  Minn.  234,  109  N.  W.  more  etc.  B.  Co.,  117  Md.  280,  83  Atl. 
113;  Bacot  v.  Hazlehurst  Lumber  Co.  166. 
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itations,  a  party  to  prove  the  contradictory  statements  of 
his  own  witness,  as  where  the  witness  is  adverse,^^  or  in 
case  of  surprise,^^  or  if  the  party  has  been  entrapped  or 
deceived  by  the  witness.^*  This  subject  is  learnedly  dis- 
cussed in  a  Texas  case,  where  the  courts  admit  evidence 
of  previous  contrary  statements,  and  say  that  the  ancient 
rule  that  a  party  cannot  impeach  his  own  witness  is  so 
far  modified  in  that  state  as  to  allow  a  party  to  attack  the 
testimony  of  his  witness  in  any  manner,  except  by  proving 
his  bad  character.^* 


§  855  (858).  Same— Statutes- 
called  as  a  witness. — As  stated  in 
to  impeach  witnesses  forms  now 
enactments  in  most  of  the  states, 
ute  broadly  provides  that  the  one 
show  that  at  other  times  he  has 
sistent  with  his  present  testimony. 


-When  adverse  party  is 

the  last  section,  the  right 
the  subject  of  special 
In  some  states  the  stat- 

producing  a  witness  may 
made  statements  incon- 

*^     But  under  these  stat- 


31  Mereer  v.  State,  41  Fla.  279, 
26  South.  317;  Bryan  v.  State,  45 
Pla.  8,  34  South.  243;  Davis  v. 
Buchanan,  73  Vt.  67,  50  Atl.  545; 
Gordon  v.  Punkhouser,  100  Va.  675, 
42  S.  E.  677.  See  the  late  cases: 
Moebius  v.  Williams  (N.  J.),  87  Atl. 
73 ;  People  v.  Goldf arb,  152  App.  Div. 
473,  137  N.  Y.  Supp.  284. 

32  People  V.  Kruger,  100  Gal.  523, 
35  Pae.  88;  Hyde  v.  Buckner,  108 
Cal.  522,  41  Pae.  416;  Thiele  v.  New- 
man, 116  Cal.  571,  48  Pae.  713;  Ward 
V.  Young,  42.  Ark.  543,  555;  State  v. 
Corcoran,  7  Idaho,  220,  61.  Pae.  1034. 

33  Dixon  V.  State,  86  Ga.  754,  13 
S.  B.  87 ;  Eickerson  v.  State,  100  Ga. 
391,  33  S.  E.  639. 

34  White  V.  State,  10  Tex.  App.  381. 
3B  Bro'oks  V.  Weeks,  121  Mass.  433; 

Knight  V.  Rothschild,  172  Mass.  433, 
52  N.  E.  1062;  Gordon  v.  Funkhouser, 
100  Va.  675,  42  S.  E.  677;  State  v. 
McDaniel,  39  Or.  161,  65  Pae.  520; 


Ward  V.  Young,  42  Ark.  542;  State 
V.  Corcoran,  7  Idaho,  220,  61'  Pae. 
1034;  Conway  v.  State,  118  Ind.  482, 
21  N.  E.  285;  Adams  v.  State,  156 
Ind.  596,  59  N.  E.  24;  Mosley  v. 
Commonwealth,  24  Ky.  Law  Rep. 
1811,  72  S.  W.  344;  Horn  v.  State, 
12  Wyo.  80,  73  Pae.  705;  State  v. 
Bloor,  20  Mont.  574,  52  Pae.  611; 
Barnard  v.  State,  45  Tex.  Cr.  67,  73 
S.  W.  957;  Manning  v.  Carberry,  172 
Mass.  432,  52  N.  E.  521;  Hill's  Ann. 
Laws  (Or.)  ,  §  838 ;  N.  M.  Comp. 
Laws,  1897,  §3026;  Ark.  Dig.  of 
St.,  1904,  §  7173 ;  Cal.  Code  Civ. 
Proc,  1907,  §2049;  Idaho  Code  Civ. 
Proc,  1901,  §  4489 ;  Burns'  Ann.  Ind. 
St.,  1901,  §515;  Ky.  Code  Civ.  Proe., 
1895,  §596;  Rev.  Laws  of  Mass., 
1902,  u.  175,  §  24.  In  Texas  in  any 
manner  except  by  proving  bad  char- 
acter: Barnard  \.  State,  45  Tex.  Cr. 
App.  67,  73  S.  W.  957. 
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Tites  the  courts  have  frequently  rejected  such  testimony 
unless  surprise  or  hostility  was  shown.*"  And  when  re- 
ceived the  courts  hold  that  such  statements  are  admissible 
only  for  the  purpose  of  impeachment  and  not  to  prove  the 
truth  of  the  facts  stated  in  the  declarations.*^  And  in 
those  jurisdictions  where  such  testimony  is  received  the 
usual  rule  applies  that  the  witness  must  first  have  his  at- 
tention called  to  the  statements  claimed  to  be  contradic- 
tory. In  all  such  cases  it  is  essential  that  the  witness 
should  prove  adverse  to  the  party  calling  him  and  that  the 
surprise  or  entrapment  or  deception,  as  the  case  may  be, 
should  be  established.**  The  mere  failure  of  a  witness  to 
prove  the  fact  for  which  he  was  called  does  not  constitute 
him  such  an  adverse  or  hostile  witness  as  will  justify  the 
court  in  permitting  a  party  to  impeach  his  own  witness.** 
The  fact  that  one  of  a  party's  witnesses  contradicts  the 
other  forms  no  basis  for  the  impeachment  of  either  of 
them.*"     Written  instruments  are  not  witnesses  within  the 


88  People  V.  Crespi,  115  Cal.  50,  46 
Pac.  863 ;  Thiele  v.  Newman,  116  Cal. 
571,  48  Pac.  713. 

37  Thiele  v.  Newman,  116  Cal.  571, 
48  Pac.  713;  Brooks  v.  Weeks,  121 
Mass.  433;  Moseley  v.  Commonwealth, 
24  Ky.  Law  Bep.  1811,  72  S.  W. 
344;  State  v.  Robinson,  52  La.  Ann. 
616,  27  South.  124.  By  statute  in 
Virginia:  Va.  Stats.  1899-1900,  c. 
117,  §  1.     See  §  858,  post. 

38  State  V.  Burks,  132  Mo.  363,  34 
S.   W.  48. 

39  Shackelford  v.  State  (Tex.  Cr. 
App.),  27  S.  W.  8;  People  v.  Mitchell, 
94  Cal.  550,  29  Pac.  1106;  Hickory  v. 
United  States,  151  U.  S.  303,  38 
L.  Ed.  170,  14  Sup.  Ct.  Bep.  443. 
Hence,  where  a  witness  neither  testi- 
fies in  favor  of  nor  against  the  party 
who  calls  him,  his  prior  statements 
cannot  be  shown:  Moore  v.  Chicago 
etc.  B.  E.  Co.,  59  Miss.  243.  If  a 
party  cannot  possibly  help  his  case  by 


impeaching  his  own  witness,  such  an 
impeachment  will  not  be  permitted: 
Largin  v.  State,  37  Tex.  Cr.  574,  40 
S.  W.  280.  If  a  witness  is  excused 
after  he  is  sworn,  but  before  any  ma- 
terial question  is  asked,  the  party  first 
calling  him  is  not  precluded  from 
impeaching  his  credibility  by  contra- 
dicting him,  where  the  witness  subse- 
quently gives  material  testimony  for 
the  other  side:  Fall  Brook  Coal  Co. 
V.  Hewson,  158  N.  Y.  150,  70  Am.  St. 
Bep.  466,  43  L.  B.  A.  676,  52  N.  E. 
1095.  And  if  a  party  takes  the 
deposition  of  a  witness,  but  does  not 
read  it,  he  may  impeach  the  witness 
by  proving  his  contradictory  state- 
ments if  the  other  party  reads  the 
deposition:  Cudworth  v.  South  Caro- 
lina Ins.  Co.,  4  Bich.  (S.  C.)  416,  55 
Am.  Dee.  692 ;  Insurance  Co.  v.  Tin- 
ney,  73  Miss.  726,  19  South.  662. 

40  Goss  V.  State,  57  Tex.  Cr.  557, 
124  S.  W.  107. 
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general  rule  under  discussion.  Hence,  a  party  may  offer 
in  evidence  a  bill  of  sale  or  other  instrument  in  writing^ 
if  it  forms  a  part  of  the  transaction  in  issue,  and  after- 
ward show  that  the  instrument  had  its  inception  in  fraud.*^ 
In  a  few  jurisdictions  it  is  held,  even  in  the  absence  of 
statutes,  that  in  the  discretion  of  the  court  if  a  party  has 
been  misled  and  surprised  by  the  testimony  of  his  witness 
he  may  impeach  him  by  proving  his  former  contradictory 
statements.*^  Under  these  statutes,  the  right  of  a  party 
to  impeach  his  own  witness  arises  only  when  the  witness 
testifies  to  some  matter  prejudicial  to  the  party  calling 
him.*^  The  question  has  often  arisen  whether  one  party 
may  call  the  other  as  a  witness  and  be  permitted  to  im- 
peach him  by  proving  his  former  contradictory  statements. 
In  some  jurisdictions  the  general  rule  is  held  to  apply  and 
the  attempt  to  impeach  has  been  denied.**    Under  the  prac- 


41  Henny  Buggy  Co.  v.  Patt,  73 
Iowa,  485,  35  N.  W.  587. 

*2  Selover  v.  Bryant,  54  Minn.  434, 
40  Am.  St.  Eep.  349,  21  L.  E.  A. 
418,  56  N.  W.  58;  Hays  v.  Tacoma 
E.  &  P.  Co.,  106  Fed.  48;  Lindquist 
V.  Diekson,  98  Minn.  369,  8  Aud.  Gas. 
1024,  6  L.  E.  A.,  N.  S.,  729,  170 
N.  W.  958;  State  v.  Wright,  2 
Penne.  (Del.)  228,  45  Atl.  395; 
Bacot  V.  Hazlehurst  L.  Co.  (Miss.), 
23  South.  481  (witness  hostile)  ;  State 
V.  Burks,  132  Mo.  363,  34  S.W.  48 
(only  where  the  party  has  been  en- 
trapped or  misled  by  some  artifice)  ; 
Whitman  v.  Morey,  63  N.  H.  448,  2 
Atl.  899.  This  rule  applies  to  criminal 
eases:  State  v.  Sederstrom,  99  Minn. 
234,  109  isr.  W.  113. 

43  Hull  V.  State,  93  Ind.  128,  133; 
Chism  V.  State,  70  Miss.  742,  12 
South.  852;  Blough  v.  Parry  (Ind.), 
40  N.  E.  70;  Erwin  v.  State,  32  Tex. 
Cr.  519,  24  S.  W.  904;  People  v. 
Jacobs,  49  Cal.  384;  Adams  v. 
Wheeler,  97  Mass.  67;  People  v. 
Mitchell,  94  Cal.  550,  29  Pac.  1106; 


Camp  V.  Commonwealth,  2  Met.  (Ky.) 
17,  74  Am.  Dee.  388 ;  State  v.  Steeves, 
29  Or.  85,  43  Pac.  947;  People  v. 
Creeks,  141  Cal.  529,  75  Pac.  101; 
Peltner  v.  Commonwealth,  23  Ky. 
Law  Eep.  1110,  64  S.  W.  959;  Smith 
V.  State,  45  Tex.  Cr.  520,  78  8.  W. 
519;  Threlkeld  v.  Bond,  29  Ky.  Law 
Eep.  177,  92  S.  W.  606;  Roy  v.  State 
(Ark.),  145  S.  W.  190. 

44  Claflin  V.  Dodson,  111  Mo.  195, 
19  S.  W.  711;  Tarsney  v.  Turner,  48 
Fed.  818;  Branch  v.  Levy,  46  N.  Y. 
Super.  (14  Jones  &  S.)  428;  Helms 
V.  Green,  105  N.  C.  251,  18  Am.  St. 
Eep.  893,  11  S.  E.  470  (where  the 
deposition  of  the  adverse  party  was 
taken  under  a  statute)  ;  Smith  v. 
Smith,  Sturgeon  &  Co.,  125  Mich.  234, 
84  N.  W.  144  (evidence  of  ofScer  of 
corporation).  See,  also,  Pickard  v. 
Bryant,  92  Mich.  430,  52  N.  W.  788. 
See  note  to  Selover  v.  Bryant,  21  L. 
E.  A.  425.  Otherwise,  if  the  party 
becomes  a  witness  in  his  own  behalf 
or  testifies  to  matters  not  responsive: 
Hester  v.  Wallace,  6  Bush  (Ky.),  182; 
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tice  which  now  quite  generally  prevails,  if  a  party  is  called 
by  his  adversary,  he  is  an  adverse  party  under  statutes, 
and  these  generally  provide  that  the  party  calling  the  wit- 
ness shall  not  be  bound  thereby,  and  many  of  the  statutes 
declare  that  the  testimony  may  be  rebutted  by  other  testi- 
mony as  if  taken  in  his  own  behalf.  It  is  the  meaning 
of  many  of  these  statutes  that  the  party  thus  called  is  not 
called  as  the  witness  of  the  other  party  but  in  order  to- 
elicit  from  him  material  facts  by  cross-examination  as  if 
he  had  already  been  examined  on  his  own  behalf.*^  Of 
course,  if  the  statements  of  the  adverse  party  are  in  the 
nature  of  admissions,  they  may  be  rebutted.  Under  the 
general  rule  forbidding  a  party  to  impeach  his  own  wit- 
ness, it  is  held  that  where  one  party  calls  a  witness  of  the 
adverse  party  to  prove  certain  facts,  he  is  thereby  pre- 
vented from  impeaching  such  witness.*®  CuUen,  C.  J.,  in 
a  New  York  case,  said:  "When,  however,  it  is  said  that 


Dravo  v.  Fabel,  25  FeH.  116,  132 
U.  S.  487,  33  L.  Ed.  421,  10  Sup.  Ct. 
Eep.  170.  See  the  late  cases:  West- 
ern etc.  I/and  Co.  v.  First  Nat.  Bank, 

23  Colo.  App.  143,  128  Pac.  476; 
Osborn  v.  Carey  (Idaho),  132  Pac. 
967;  Guse  v.  Mining  Maeh.  Co.,  151 
Wis.  400,  139  N.  W.  195. 

4B  Warren  v.  Gabriel,  51  Ala.  235; 
Drennen  v.  Lindsey,  15  Ark.  359 ; 
Dumas  v.  Clayton,  32  App.  Cas.  (D. 
C.)  566;  Gabbett  V.  Sparks,  60  Ga. 
582;  Highley  v.  American  Exeh.  Nat. 
Bank,  185  111.  565,  57  N.  B.  436; 
Crocker  v.  Agenbroad,  122  Ind.  585, 

24  N.  E.  169  (statute  expressly  per- 
mits impeachment) ;  Gardner  v.  Con- 
nelly, 75  Iowa,  205,  39  N.  W.  650; 
Wallach  v.  Wylie,  28  Kan.  138; 
Smith  V.  Smith,  125  Mich.  234,  84 
N.  W.  144;  Suter  v.  Page,  64  Minn. 
444,  67  N.  W.  67;  Security  State 
Bank  v.  Peck,  159  Mo.  App.  171,  140 
S.  W.  762;  Imhoff  v.  McArthur,  146 
Mo.  371,  48  S.  W.  456;  Buchanan  v. 


Buchanan,  73  N.  J.  Eq.  544,  68  Atl. 
780 ;  Thorp  v.  Leibrecht,  56  N.  J.  Eq. 
499,  39  Atl.  361 ;  De  Meli  v.  De  Meli, 
120  N.  Y.  485,  24  N.  B.  996;  Chester 
V.  Wilhelm,  111  N.  C.  314,  16  S.  E. 
229;  Benbow  v.  Harvin,  92  S.  C.  180, 
75  S.  B.  414;  Goree  v.  Goree,  22  Tex. 
Civ.  App.  470,  54  S.  W.  1036;  Jen- 
nett  V.  Patten,  78  Vt.  69,  62  Atl. 
33;  Eeed  y.  Loney,  22  Wash.  433,  61 
Pac.  41;  Kohl  v.  Bradley,  130  Wis. 
301,  1  N.  W.  265;  Garny  v.  Katz,  89 
Wis.  230,  61  N.  W.  762;  Swift  T. 
Short,  92  Fed.  567,  34  C.  C.  A.  545; 
Mair  v.  Culy,  10  U.  C.  Q.  B.  325.  See 
the  late  cases :  Hopkins  v.  White,  20 
Cal.  App.  234,  128  Pac.  780;  State 
V.  Warner  (Iowa),  137  N.  W.  466. 
See,  also,  the  Canadian  eases:  Atkin- 
son V.  Atkinson,  5  Atl.  271;  Dunbar 
V.  Meek,  32  C.  P.  195;  Gates  v. 
Lohnes,  31  N.  S.  K.  221. 

46  Craig  V.  Grant,  6  Mich.  447; 
Richards  v.  State,  82  Wis.  172,  51 
N.  W.  652;   Fairehild  T.  Bascom,  35 
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one  cannot  impeach  his  own  witness  by  contradictory  state- 
ments made  out  of  court,  this  statement  must  be  limited 
to  the  case  of  a  witness  who  is  not  the  adverse  party. 
The  effect  of  such  contradictory  statements  in  the  case  of 
other  witnesses  is  merely  to  impeach  the  witness  because 
they  are  mere  hearsay  and  are  not  proof  of  the  fact 
stated.  The  case  of  an  adverse  party  is  the  exact  re- 
.verse.  "*''  The  right  to  impeach  is  not  impaired  by  the 
fact  that  the  impeaching  party  has  subpoenaed  the  wit- 
ness, so  long  as  he  has  not  called  him  as  a  witness.*^  But 
if  a  witness  is  called  by  one  party  and  is  also  called  as  a 
witness  for  the  adverse  party,  he  may  be  impeached  by 
the  one  first  calling  him  as  to  the  facts  thus  called  out  by 
the  adversary.*^     The  fact    of    recalling    an    adversary's 


Vt.  398;  First  Baptist  Chureh  v. 
Brooklyn  Ins.  Co.,  23  How.  Pr.  (N. 
Y.)  448;  Commonwealth  v.  Hudson, 
11  Gray  (Mass.),  64.  See  note  to 
Selover  v.  Bryant,  21  L.  R.  A.  418. 

i"!  Koester  v.  Rochester  Candy 
Works,  194  ,N.  Y.  92,  16  Ann.  Cas. 
589,  19  L.  B.  A.,  N.  S.,  783,  87 
N.  E.  77.  It  has  also  been  held  in 
Gould  V.  John  Hancock  Mut.  L.  Ins. 
Co.,  114  App.  Div.  312,  99  N.  Y.  Supp. 
833,  that  the  contradictory  state- 
ments of  the  adverse  party  are  not 
admissible  for  the  purpose  of  impeach- 
ing him,  but  that  they  are  admissible 
as.  the  admissions  of  such  party. 
There  is-  a  provision  in  the  statutes 
of  New  York  to  the  effect  that  the 
testimony  of  a  party  who  is  called 
by  the  adverse  party  may  be  re- 
butted by  the  latter.  The  same  is 
true  of  the  statutes  of  Minnesota 
and  Washington:  See  Manhattan 
Leasing  Co.  v.  Weill,  98  N.  Y.  Supp. 
686;  Davidson  Steamship  Co.  v. 
United  States,  142  Fed.  315,  73  C. 
C.  A.  425 ;  affirmed,  Davidson  Steam- 
ship Co.  v.  United  States,  205  U.  S. 
187,  51  L.  Ed.  764,  27  Sup.  Ct.  Rep. 


480;  Thomas  v.  Fos,  51  Wash.  250, 
98  Pac.  663.  See,  also,  eases  under 
the  statutes:  Corbett  v.  Physicians' 
Casualty  Assn.,  135  Wis.  505,  16 
L.  B.  A.,  N.  S.,  177,  115  N.  W.  365; 
Herancourt  v.  Taylor,  29  Ky.  Law 
Rep.  1299,  97  S.  W.  359;  Lasher  v. 
Colton,  225  HI.  234,  8  Ann.  Cas.  367, 
80  N.  E.  122.  See  notes  on  "Right 
of  Party  Who  Calls  Adverse  Party 
as  Witness  to  Impeach  or  Discredit 
His  Testimony,"  to  Mississippi  Glass 
Co.  V.  Franzen,  6  Ann.  Cas.  711,  and 
Municipal  Court  of  City  of  Providence- 
V.  Kirby,  13  Ann.  Cas.  737. 

48  Milton  V.  State,  40  Fla.  251,  24 
South.  60;  Musick  v.  Ray,  3  Met. 
(Ky.)  427;  Neil  v.  Childs,  32  N.  C. 
195. 

49  Hall  V.  Ineorp.  Town  of  Man- 
son,  99  Iowa,  698,  34  L.  R.  A.  207, 
68  N.  W.  922;  Artz  v.  Chicago  etc. 
R.  R.  Co.,  44  Iowa,  284.  See,  also, 
Jones  v.  People,  2  Colo.  351,  in  which 
Hallett,  C.  J.,  deals  with  this  phase 
of  the  subject  instructively.  Johns- 
ton V.  Marriage,  74  Kan.  208,  86  Pac. 
461,  87  Pac.  74;  Baltimore  etc.  R. 
Co.   V.   State,   107   Md.    S42,   69   Atl. 
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witness  for  the  purpose  of  laying  the  foundation  for  im- 
peachment does  not,  of  course,  make  the  witness  the  re- 
calling party's  witness.  A  peculiar  illustration  of  this 
occurred  in  a  recent  Texas  case  of  rape.  The  girl  who, 
it  was  alleged,  was  ravished  was  not  a  witness  for  the 
state.  The  case  was  proven  by  other  witnesses.  She  was 
called  for  the  defense  and  swore  that  the  prisoner  had 
never  had  intercourse  with  her.  She  was  recalled  by  the 
state  to  lay  the  necessary  course  for  impeachment,  and  it 
was  unsuccessfully  contended  that  the  state  had  made  her 
a  state's  witness  thereby.^" 

§  856  (859).    Exceptions  and  qualifications  of  the  rule. 

An  exception  to  the  general  rule,  which  is  sanctioned  by 
very  high  authority,  is  "where  the  witness  is  not  one  of  the 
party's  own  selection,  but  is  one  whom  the  law  obliges  him 
to  call,  such  as  a  subscribing  witness  to  a  deed  or  a  will,  or 
the  like;  here  he  can  hardly  be  considered  as  the  witness 
of  the  party  calling  him,  and  therefore,  as  it  seems,  his 
character  for  truth  may  generally  be  impeached. "  °^  In 
New  Jersey,  Chancellor  Green  has  said  that  the  rule  is  by 
no  means  well  settled  that  in  such  case  the  veracity  of  the 
witness  may  be  impeached.     But  the  illustration  following. 

439,  72  Atl.  340;  O'Doherty  v.  Postal  Brown   v.   Bellows,   4   Pick.    (Mass.) 

Tel.  etc.  Co.,  113  App.  Div.   636,  99  179;    Jerkowski   v.    Mareo,   57    S.    C. 

N.  Y.  Supp.  351;  Smith  v.  Provident  402,  35  S.  E.  750;   Hildreth  v.  Ald- 

eto.   Soc,   65  Ped.   765,   13  C.   C.  A.  rich,  15  R.  I.  163,  1  Atl.  249;  Thorn- 

284.  ton  V.  Thornton,  39  Va.  122,  where  a 

BO  Caton  Y.   State    (Tex.   Cr.),  147  witness   to   a   will   had   testified   that 

S.   W.   590.     See,   also,   Hammond   v.  the  testator  was  insane,  and  his  cou- 

State,    147   Ala.    79,    41    South.    761;  tradictory   statements  were  admitted. 

Sehultz  V.  Eeed,  122  111.  App.  420.  This   has  been   held   to  apply  to   all 

•"■'i  Greenl.    Ev.,    §  443 ;     Shorey    v.  witnesses     called    by     the     state     in 

Hussey,  32  Me.  579;  Smith  v.  Utesch,  criminal  cases,  where  it  was  the  duty 

85  Iowa,  381,  52  N.  W.  343;  Olinde  of    the    state    to    call   every    witness 

V.  Saizan,  10  La.  Ann.  153;  Williams  favorable  or  hostile:    State  v.  Slack, 

V.  Walker,  2  Rich.  Eq.   (S.  C.)    291,  69    Vt.    486,    38    Atl.    311;    and    the 

46  Am.  Dec.  53;  Whitman  v.  Morey,  prosecuting  attorney  may  argue  that 

63   N.   H.   448,   2   Atl.   899;    Harden  the  state  does  not  claim  that  the  wit- 

V.  Hays,  9  Pa.   151;   Diffenderfer  v.  ness  told  the  truth:    State  v.   Mims, 

Scott,  5  Ind.  App.  243,  32  N.  E.  87;  36  Or.  3.15,  61  Pac.  888. 
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the  statement,  that  in  every  case  where  the  plaintiff  has  but 
a  single  witness  by  whom  his  case  can  be  proved,  it  may  be 
said  that  the  witness  is  not  of  the  party's  own  selection,  is 
by  no  means  well  chosen.  In  addition,  the  case  he  was 
dealing  with  involved  the  equity  rule  that  the  complainant 
shall  not  impeach  the  character  of  the  defendant  in  order 
to  weaken  the  effect  of  the  answer  as  evidence.^^  The  New 
Jersey  decision  cannot  be  said  to  affect  the  validity  of  the 
exception.  On  the  same  principle  it  has  been  held  that  one 
who  calls  a  witness  because  of  actual  necessity,  in  order  to 
lay  a  foundation  for  the  introduction  of  secondary  evi- 
dence  of  a  document  sued  on,  may  contradict  him.^* 
Although  the  language  used  by  Greenleaf  above  quoted  is 
quite  general,  it  is  doubtful  whether  the  authorities  admit 
of  the  reception  of  such  testimony,  except  to  prove  the  for- 
mer contradictory  statements  of  the  witness.  According 
to  the  weight  of  judicial  opinion,  it  would  seem  that  testi- 
mony showing  the  reputation  of  the  witness  for  truth  and 
veracity  to  be  bad  should  be  excluded.  While  a  direct  im- 
peachment of  the  credit  of  the  party's  own  witness  has  been 
uniformly  denied,  an  indirect  impeachment  has,  in  certain 
cases  been  permitted.  For  this  there  is  the  following 
authority:  "A  direct  impeachment  affects  general  charac- 
ter ;  an  indirect,  brings  into  question  the  truth  of  the  facts, , 
to  which  the  witness  has  testified.  And  a  majority  of  the 
court  is  of  opinion,  that  in  the  class  of  cases,  like  the  one 
under  consideration,  this  may  be  done,  by  showing  that 
the  witness  has  made  at  other  times  contradictory  state- 
ments."^*    In  an  old  South  Carolina  case,  however,  it  is 

62  Brown  v.  Bulkley,  14  N.  J.  Eq.  Whltaker     v.     Salisbury,     15     Pick. 

294.  (Mass.)    534,  the  court   decicled   that 

83  Morris  v.   Guffey,   188   Pa.   534,  the   party  who   calls   a  witness   shall 

41  Atl.  731.  not  be  permitted  to  impeach  his  gen- 

54  Dennett    v.    Dow,    17    Me.    19.  eral  character,  which  they  state  was 

See,  also,  Harden  v.  Hays,  9  Pa.  151.  also  decided  in  Brown  v.  Bellows.    But 

In  Brown  v.  Bellows,  4  Pick.  (Mass.)  in  the  latter  ease,  proof  of  conflicting 

179,  this  was  expressly  held  not  to  be  declarations  as  to  the  fact,  to  which 

in  conflict  with  the  general  rule,  and  the   witness   had   sworn,   was   not   re- 

upon     that     ground     admitted.     In  garded    as    impeaching    his    general 
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held  that  there  should  be,  no  such  limitation  of  the  impeach- 
ment. In  that  ease,  Chancellor  Dunkin  said  the  witness 
might  well  be  regarded  as  a  witness  of  the  law  rather  than 
of  the  party.^^ 

§  857  (860).  Party  not  bound  to  accept  testimony  of  his 
own  witness  as  correct. — It  is  undoubtedly  a  general  rule 
that  a  party  should  not  be  permitted  to  disparage  the  cred- 
ibility of  a  witness,  introduced  by  himself,  by  showing  him 
to  be  generally  unworthy  of  credibility.  But  to  this,  as  to 
most  other  general  rules,  there  are  some  exceptions.  For 
instance,  the  general  rule  that  one  cannot  impeach  his 
own  witness  must  not  be  understood  to  imply  that  the  party 
is  bound  to  accept  such  testimony  as  correct.  On  the  con- 
trary, it  is  very  clear  that  the  one  producing  a  witness  may 
prove  the  truth  of  material  facts  by  any  other  competent 
evidence,  even  though  the  effect  of  such  testimony  is  to  di- 
rectly contradict  his  own  witness;  "and  this,  not  only  when 
it  appears  that  the  witness  was  innocently  mistaken,  but 
even  where  the  evidence  may  collaterally  have  the  effect 
of  showing  that  he  was  generally  unworthy  of  belief."^* 
This  is  now  recognized  as  the  settled  law,  without  refer- 
ence to  whether  the  party  is  taken  by  surprise  or  not.^'' 
' '  A  party  is  not  obliged  to  receive,  as  unimpeachable  truth, 
everything  which  a  witness,  previously  called  by  him,  may 

swear  to If  the  witness  has  been  false  or  mistaken 

in  his  testimony,  he  [the  party  calling  him]  may  prove 
the  truth  by  others."®*     This  common-sense  rule  allows  a 

character.  In  a  few  states,  proof  of  ness,  should  extend  to  what  are  called 
general  bad  character  is  allowed  by  instrumental  witnesses.  Lord  Ellen- 
statutes,  where  it  is  indispensable  for  borough  said  in  Rex  v.  Harringworth, 
the  party  to  produce  a  witness:  Ark.  4  M.  &  S.  350,  105  Bng.  Reprint,  863, 
Dig.  St.  1904,  §3137;  Ind.  Burns'  that  the  party  should  be  permitted 
Ann.  St.  1901,  §515;  Ky.  Code  1895,  "to  show  that  the  subscribing  witness 
§  596.  was  undeserving  of  credit." 

55  Williams  v.  Walker,  2  Rich.  Eq.  86  1  Greenl.  Ev.,  §  443. 

(S.  C.)    291,  46  Am.  Deo.  53.     In  2  BT  Brown  v.  Osgood,  25  Me.  505. 

Ev.  Poth.   266,  a  doubt  is  expressed  58  Brown     v.     Bellows,     4     Pick, 

whether    the    general    rule,    thus    re-  (Mass.)  179. 
stricting   the  party  who   calls  a  wit- 
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party  whose  witness  may  have  answered  many  questions 
satisfactorily,  and  some  unsatisfactorily,  to  bring  other  evi- 
dence better  to  prove  the  latter.  There  is  no  impeachment 
in  such  case.  It  is  merely  that  other  evidence  is  brought  for- 
ward upon  those  particular  points.  It  happens  frequently 
that  two  witnesses  to  the  same  accident  will  give  similar 
evidence  as  to  date,  time  and  place  of  the  occurrence  and 
yet  differ  entirely  as  to  the  mode  in  which  it  occurred.  In- 
numerable illustrations  might  be  given  where  the  party 
has  been  allowed  to  give  such  contradictory  testimony  both 
as  to  many  facts  and  isolated  ones.^^     Thus  in  an  action 


50  Wadsworth  v.  Dunnam,  117  Ala. 
661,  23  South.  699;  Berliner  v. 
Travelers'  Ins.  Co.,  121  Cal.  451,  43 
Pac.  922;  Norwood  v.  Keufield,  30 
Oal.  393;  Atchison  etc.  E.  Co.  v. 
Guniaer,  22  Colo.  App.  495,  125  Pao. 
589;  Brown  v.  Tourtelotte,  24  Colo. 
204,  50  Pac.  195;  Waterbury  v. 
Waterbury  Traction  Co.,  74  Conn. 
152,  50  Atl.  3;  Olmstead  v.  Winsted 
Bank,  32  Conn.  278,  25  Am.  Dec' 
260;  Bash  v.  Purnel,  2  Harr.,  (Del.) 
448;  Williams  v.  Dickenson,  28  Fla. 
90,  9  South.  847;  Moultrie  Repair  Co. 
V.  Hill,  120  Ga.  730,  48  S.  E.  143; 
Hollingsworth  v.  State,  79  Ga.  605, 
4  8.  E.  560;  Cronan  v.  Roberts,  65 
Ga.  678;  McDaniel  v.  State,  53  Ga. 
253;  State  v.  Powler,  13  Idaho,  317, 
89  Pae.  757;  Chicago  City  R.  Co.  v. 
Gregory,  221  111.  591,  6  Ann.  Cas. 
220,  77  N.  B.  1112;  United  States 
Brewing  Co.  v.  Ruddy,  203  111.  306, 
67  N.  E.  799;  Highley  v.  American 
etc.  Bank,  185  111.  565,  57  N.  E.  436; 
People  V.  Dietmeyer,  164  111.  App. 
405;  Hanes  v.  State,  155  Ind.  112, 
57  N.  E.  704;  Crocker  v.  -igeubroad, 
122  Ind.  585,  24  N.  E.  169;  Rudd  v. 
Dewey,  139  Iowa,  528,  116  N.  W. 
1062;  Thomas  v.  McDaneld,  88  Iowa, 
374,  55  N.  W.  499;  State  v.  Cum- 
mins,  76   Iowa,   133,  40  N.   W.   124; 


Gardner  t.  Connelly,  75  Iowa,  205, 
39  N.  W.  650;  Deering  v.  Cunning- 
ham, 63  Kan.  174,  54  L.  R.  A.  410, 
65  Pac.  263;  Wallach  v.  Wylie,  28 
Kan.  138;  State  v.  Boice,  114  La. 
Ann.  856,  38  South.  584;  Brown  v. 
Osgood,  25  Me.  505;  Sewell  v.  Gard- 
ner, 49  Md.  178;  Commonwealth  v. 
Devaney,  182  Mass.  33,  64  N.  E.  402; 
Adams  v.  Wheeler,  97  Mass.  67;  Dar- 
ling V.  Thompson,  108  Mich.  215,  65 
N.  W.  754;  Webber  v.  Jackson,  79 
Mich.  175,  19  Am.  St.  Rep.  165,  44 
N.  W.  591  (as  to  a  question  of 
fraud) ;  Schmidt  v.  Durnam,  50  Minn. 
96,  52  N.  W.  277;  Fairly  v.  Fairly, 
38  Miss.  28D;  State  v.  Shapiro,  216 
Mo.  359,  115  S.  W.  1022;  Joyce  v. 
St.  Louis  Transit  Co.,  Ill  Mo.  App. 
565,  86  S.  W.  469;  Meyer  Drug  Co. 
V.  McMahan,  50  Mo.  App.  18;  State 
V.  Branch,  151  Mo.  622,  52  S.  W.  390; 
Brown  v.  Wood,  19  Mo.  475;  State 
V.  Bloar,  20  Mont.  574,  52  Pac.  611; 
Masourides  v.  State,  86  Neb.  105,  125 
N.  W.  132;  Swamscot  Machine  Co.  v. 
Walker,  22  N.  H.  457,  55  Am.  Dec.  172 ; 
Ingersoll  v.  English,  66  N.  J.  L.  463,  49 
Atl.  737;  Skillingor  v.  Howell,  8  N. 
J.  L.  310;  Quick  v.  American  Can 
Co.,  205  N.  Y.  330,  98  N.  E.  480; 
De  Meli  v.  De  Meli,  120  N.  Y.  485, 
17  Am.  St.  Rep.  652,  24  N.  E.  996, 
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on  warranty  by  defendant 's  servant,  where  the  servant  was 
called  by  the  plaintiff  as  a  witness  and  testified  that  he 
had  given  no  warranty,  the  plaintiff  was  allowed  to  prove, 
by  other  witnesses,  that  the  servant  had  in  fact  given  such 
warranty.*"  So  where  the  defendant  called  the  plaintiff  as 
to  the  ownership  of  the  note  sued  on,  the  defendant  was 
allowed  to  disprove  by  other  witnesses  the  testimony  thus 
given.^i  A  party  may  offer  the  books  of  his  witness  in  evi- 
dence although  they  contradict  the  testimony  of  such  wit- 
ness.*^ A  party  is  not  bound  by  all  the  statements  of  a 
"witness  called  by  him,  if  adverse,  even  though  no  other  wit- 
nesses are  called  to  contradict  him;  the  party  may  rely  on 
part  of  such  testimony,  although  in  other  parts  the  witness 
denies  the  facts  sought  to  be  proved.*^     It  has  been  well 


■where  the  defendant  had  been  called 
by  the  plaintiff  to  testify  as  to  hia 
place  of  residence;  Pollock  v.  Pollock, 
71  N.  Y.  137;  Smith  v.  Atlantic  etc. 
Air  Line  R.  Co.,  147  N.  C.  603,  61  8. 
E.  575;  State  v.  Mace,  118  N.  C.  1244, 
24  S.  E.  798;  Chester  v.  Wilhelm, 
111  N.  C.  314,  16  S.  E.  229;  State  v. 
Taylor,  88  N.  C.  694;  State  v.  Mims, 
36  Or.  315,  61  Pac.  888;  Lewis  v. 
Baker,  162  Pa.  510,  29  Atl.  708; 
Stearns  v.  Merchants'  Bank,  53  Pa. 
490;  Farr  v.  Thompson,  Cheves  (S. 
C),  37;  Pitman  v.  Holmes,  34  Tex. 
Civ.  App.  485,  78  S.  W.  961;  Paxton 
T.  Boyoe,  1  Tex.  317;  Thomas  v.  Fos, 
51  Wash.  250,  98  Pac.  663;  Lambert 
T.  Armentrout,  65  W.  Va.  375,  22  L. 
B.  A.,  N.  S.,  556,  64  S.  B.  260;  Stout 
V.  Sands,  56  W.  Va.  663,  49  S.  E. 
428 ;  Halwas  v.  American  Granite  Co., 
141  Wis.  127,  123  N.  W.  789;  Kohl  v. 
Bradley  Clark  Co.,  130  Wis.  301,  110 
N.  W.  265;  Kennedy  v.  Town  of  Lin- 
coln, 122  Wis.  301,  99  N.  W.  3038; 
Smith  V.  Ehanert,  43  Wis.  181 ;  Hick- 
ory V.  United  States,  151  U.  S.  303,  38 
L.  Ed.  170,  14  Sup.  Ct.  Rep.  334; 
Greenhall  v.  Carnegie  Trust  Co.,  180 


Fed.  812;  Peters  v.  United  States,  94 
Fed.  127,  36  C.  C.  A.  105;  United 
States  V.  Hall,  44  Fed.  864,  10  L.  R. 
A.  324.  See  the  late  cases:  Becker- 
mann  v.  Kortkamp  Jewelry  Co.  (Mo. 
App.),  157  S.  W.  855;  Schumacher 
V.  Kansas  City  Breweries,  247  Mo. 
141,  152  S.  W.  13;  De  Noyelles 
V.  Delaware  Ins.  Co.,  138  N.  Y.  Supp. 
855;  Beulow  v.  Harvin,  92  S.  C.  ISO, 
75  S.  E.  414;  Western  Union  Tel.  Co. 
V.  Viekery  (Tex.  Civ.  App.),  158  S. 
W.  792;  In  re  Hurley,  204  Fed.  126; 
Board  of  Trade  v.  Tucker,  202  Fed. 
288.  See,  also,  the  Canadian  cases: 
Robinson  v.  Reynolds,  23  U.  C.  B.  560; 
MeCulloch  V.  Gore  District  etc.  Ins. 
Co.,  32  U.  C.  E.  619.  See  note  to 
Selover  v.  Bryant,  21  L.  R.  A.  424. 

60  Alexander  v.  Gibson,  2  Camp. 
555,  11  Eev.  Rep.  797. 

61  Gardner  v.  Connelly,  75  Iowa, 
205,  39  N.  W.  650. 

62  Groschke  v.  Bardenheimer,  15 
Mo.  App.  353. 

63  Becker  v.  Koch,  104  N.  Y.  394, 
58  Am.  Rep.  515,  10  N.  E.  701; 
Mitchell  V.  Sawyer,  115  III.  650,  5 
N.  E.   109.     He   may  argue   that  hia 
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said  that,  if  the  other  rule  should  prevail,  "everyone  would 
be  at  the  mercy  of  his  own  witnesses,  and  if  the  first  wit- 
ness sworn  should  swear  against  him,  he  would  lose  the 
testimony  of  all  the  rest.  This  would  be  a  perversion  of 
justice."®*  The  right  to  contradict  the  party's  own  wit- 
ness does  not  extend  to  every,  fact  testified  to  by  the  wit- 
ness, but  is  limited  to  those  which  are  material  to  the  issue. 
The  mistaken  or  false  answer  of  a  witness  respecting  a  fact 
material  to  be  shown  at  the  trial  of  a  cause  may  always  be 
contradicted  by  other  proof,  and  which  may  be  offered  by 
either  party;  *^  but  it  is  otherwise  as  to  statements  by  -the 
witness  of  matters  merely  collateral.  As  to  these,  the 
party  calling  the  witness  and  making  the  inquiry  is  bound.*® 

§  858  (861).  Same,  continued. — We  have  in  a  previous 
section  dealt  with  the  right  to  impeach  the  opposite  party 
called  as  a  witness.®^  We  have  now  to  consider  the  right 
to  contradict  him  by  other  evidence.  It  will  be  found  that 
the  rule  under  discussion  applies  with  peculiar  force  where 
a  party  calls  his  adversary  as  witness.^^  It  often  happens 
that  a  litigant  is  compelled  to  call  the  adverse  party  to 
prove  particular  facts ;  and  it  would  be  an  intolerable  rule, 

witness  is  in  error  (Schmidt  v.  Dunam,  Ga.  730,  48  8.  E.  143;  Rindskoph  v. 

50  Minn.  96,  52  N.  W.  277);  but  he  Kuder,   145  111.   607,   34  N.  E.  484; 

cannot  argue  that  he  is  not  worthy  of  Gardner  v.  Connelly,  75  Iowa,  205,  39 

belief  (Choetaw  &  M.  E.  Co.  v.  New-  N.  W.  650;  Mason  v.  Poulson,  43  Md. 

ton,   140  Fed.  225,  250,  71  C.  C.  A.  161 ;  Webber  v.  Jackson,  79  Mich.  175, 

655).  19  Am.  St.  Rep.  165,  44  N.  W.  591; 

64  Snell  Y.  Gregory,  37  Mich.  500.  Schmidt  v.  Durnam,  50  Minn.  96,  52  N. 

85  Becker  v.  Koch,  104  N.  Y.  394,  W.  277;  Imhoff  v.  McArthur,  146  Mo. 

58  Am.  Rep.  515,  10  N.  B.  701;  Bok  371,  48  8.  W.  456;  De  Meli  v.  De  Meli, 

V.  Vincent,  12  Abb.  Pr.  (N.  Y.)  137;  120  N.  Y.  485,  17  Am.  St.  Rep.  652,  24 

Lawrence  v.  Barker,  5  Wend.  (N.  Y.)  N.  E.  996;  Arms  v.  Arms,  113  N.  Y. 

301.  646,  21  N.  E.  147;   Helms  v.  Green, 

66  2  Phillips'  Ev.,  Edwards'  Notes,  105  N.  G.  251,  18  Am.  St.  Rep.  893, 
983;  McArthur  v.  Sears,  21  Wend.  11  8.  E.  470;  Hedges  r.  Slaughter 
(N.  Y.)  190;  Steinbach  v.  Columbian  (Tex.  Civ.  App.),  130  8.  W.  592- 
Ins.  Co.,  2  Gaines  (N.  Y.)  131;  Mississippi  Glass  Co.  v.  Pranzen,  143 
Thompson  v.  Blanchard,  4  N.  Y.  303.  Fed.  501,  6  Ann.  Gas.  707,  74  C.  C. 

67  §§  855,  856,  ante.  A.     135.     See    note    to     Selover     i. 

68  Moultrie  Repair  Co.  v.  Hill,  120  Bryant,  21  L.  R.  A.  425. 
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if  testimony  given  under  such  circumstances  could  not  be 
controverted.®®  The  general  rule  is  the  same,  although  the 
effect  of  such  testimony  is  to  incidentally  discredit  the  for- 
mer witness  and  to  tend  to  show  that  he  is  unworthy  of 
belief.''''  It  is  immaterial  whether  the  testimony  thus  ad- 
duced shows  that  the  witness  was  mistaken  or  whether  it 
shows  that  he  has  willfully  perverted  the  facts.''^  The 
party  calling  him  may  question  the  truth  of  his  statements 
of  fact,  either  by  independent  opposing  evidence  or  by  in- 
ference or  arguments  drawn  from  the  testimony  of  the 
party  himself.''^  While  it  is  undoubtedly  true,  as  a  gen- 
eral rule,  that  a  party  offering  a  witness  in  support  of  his 
ease  represents  him  as  worthy  of  belief,  and  will  not  be  per- 
mitted to  impeach  his  general  reputation  for  truth,  or  im- 
pugn his  credibility  by  general  evidence,  he  has  never  been 
considered  as  bound  by  his  general  statements  as  to  mo- 
tives or  intention,  or  his  bona  fides  in  a  particular  transac- 
tion, but  may  draw  any  inference  from  his  testimony  which 
the  facts  stated  by  the  witness  seem  to  justify.  Particu- 
larly is  this  true  where  the  party  is  compelled  to  prove  his 
case  from  the  mouth  of  the  opposite  party,  who  may  be 
presumed  to  be  hostile  to  him.''^  The  object  of  the  inquiry 
is  not  to  discredit  the  witness,  but  to  prove  the  facts  rele- 
vant to  the  controversy ;  and  this  should  be  permitted  what- 
ever the  incidental  result  may  be  upon  the  credit  of  any 

69  De  Meli  v.  De  Meli,  120  N.  Y.  lock  v.  Pollock,  71  N.  Y.  137;  Hunter 
485,  17  Am.  St.  Eep.  652,  24  N.  E.  v.  Wetaell,  84  N.  Y.  549,  38  Am.  Rep. 
996;  Arms  v.  Arms,  113  N.  Y.-646,  544;  Hall  v.  Houghton,  37  Me.  411; 
21  N.  E.  147;  Webber  v.  Jaekson,  79  Eiehards  v.  State,  82  Wis.  172,  51  N. 
Mich.  175,  19  Am.  St.  Bep.  165,  44  W.  652;  Norwood  v.  Kenfield,  30  Cal. 
N:  W.  591.  393;   Olmstead  v.  Winsted  Bank,  32 

70  Stockton  V.  Demuth,  7.  Watts.  Conn.  278,  85  Am.  Dee.  260.  See, 
(Pa.),  39,  32  Am.  Dee.  735;  Thorn  v.  also,  Piokard  v.  Bryant,  92  Mich.  430, 
Moore,  21  Iowa,  285;  Smith  v.  Ehan-  52  N.  W.  788.  See  note  to  Burkhalter 
ert,  43  Wis.  181;  Warren  v.  Gabriel,  v.  Edwards,  60  Am.  Dee.  749. 

51    Ala.    235;    Brown    t.    Bellows,    4  72  Schmidt  v.  Durnam,  supra. 

Pick.    (Mass.)     179.     See,   also,  cases  73  McLean  v.   Clark,  31  Fed.   501. 

next  eited.  See,  also.  Chandler  v.  Town  of  Attiea, 

71  Skipper    v.    State,    59    Ga.    63;  22  Fed.  625,  23  Blatchf.  66. 
Warren  v.  Gabriel,  51  Ala.  235;  Pol- 
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witness.'^*  "Where  a  party  thus  calls  witnesses  who  give- 
testimony  contrary  to  or  inconsistent  with  that  of  a  former 
witness,  the  testimony  of  the  latter  is  not  necessarily  to  be 
wholly  repudiated.  All  the  testimony  is  submitted  to  the 
jury  for  their  consideration.'''^  So  when  a  party  proves 
by  other  testimony  facts  in  conflict  with  the  testimony  of 
one  of  his  own  witnesses,  it  is  error  to  charge  the  jury  that,. 
when  a  party  calls  a  witness,  he  vouches  for  him  and 
cannot  deny  that  he  is  unworthy  of  belief,'^*  because  he 
can  practically  deny  it  by  putting  in  sufficiently  cogent, 
contradictory  evidence.  It  is  error  to  instruct  the  jury 
that  impeaching  testimony  as  to  the  contradictory  state- 
ments of  a  witness  is  "generally  worthless  to  destroy 
the  evidence  of  witnesses  to  facts."''''  Before  closing 
this  subject,  attention  should  be  called  to  the  effect  of  im- 
peaching testimony  consisting  of  the  contradictory  or 
inconsistent  statements  of  witnesses.  It  often  happens 
that  such  testimony  is  of  vital  importance  in  its  effect  upon 
the  credit  of  the  witness;  and  it  is  not  infrequent  that 
jurors  fail  to  understand  that  such  testimony  is  only  re- 
ceived to  affect  the  credibility  of  witnesses.  In  other 
words,  the  impeaching  testimony  does  not  establish  or  in 
any  way  tend  to  establish  the  truth  of  the  matters  contained 
in  the  contradictory  statements. ''^  These  statements  are 
not  substantive  testimony;  that  is  to  say,  they  are  not  evi- 
dence of  the  truth  of  the  matters  stated,  but  their  force  and 

T4  Sewell  T.   Gardner,  48  Md.  178.  T6  McFarland  v.  Ford,  32  111.  App. 

As  where  it  shows  the  witness  to  be  173. 

wholly  unworthy  of  credit,  by  the  pro-  T7  Warder  v.  Fisher,  48  Wis.  338, 

duetion  of  such  an  array  of  contra-  4  N.  W.  470. 

dietory  proof  as  to  overwhelm  and  ex-  78  Law   v.    Fairfield,    46    Vt.    425  j 

tinguish  him:  McFarland  v.  Ford,  32  Jensen  v.  Michigan  Cent.  By.  Co.,  102 

III.  App.  173.  Mich.   176,   60   N.   W.   57;    Sellers   v. 

75  Bradley  v.  Eicardo,  8  Bing.  57,  Jenkins,  97  Ind.  430 ;  Davis  v.  Hardy, 

131  Eng.  Eeprint,  312;  Hall  v.  Hough-  76  Ind.  272;  Hicks  v.  Stone,  13  Minn, 

ton,  37  Me.  411;  Brennan  v.  People,  434     (Gil.     398).     See     §  855,     ante. 

15  111.  511;  Henry  v.  Sioux  City  By.  See,  also,  the  late  case  of  Sanger  v. 

Co.,  75  Iowa,  84,  9  Am.  St.  Bep.  457,  Bacon  (Ind.),  101  N.  E.  1001. 
39  N.  W.  193.. 
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effect  is  to  be  strictly  confined  to  the  object  of  impeaching 
the  credit  of  the  witness  who  is  shown  to  have  made  them. 
An  excellent  illustration  is  given  in  a  Vermont  case.''®  In 
an  action  for  injury  on  a  highway,  the  plaintiff  testified 
she  was  driving  at  the  time  and  that  in  the  vehicle  with  her 
was  one  Carey,  who  was  intoxicated.  A  witness  for  the 
defendant  testified  that  within  a  few  days  of  the  trial  Garey 
had  told  him  that  he,  Carey,  was  driving  at  the  time  of  the 
accident  and  not  the  plaintiff.  The  defendant  requested 
the  court  to  give  charges  to  the  jury  founded  on  the  fact 
of  Carey's  driving  and  negligence.  Of  the  refusal  of  the 
court  so  to  charge,  Ross,  J.,  said :  ' '  Carey  was  not  a  party 
to  the  suit.  Hence,  this  admission,  if  made  by  him,  could 
not  be  received  or  considered  as  evidence  in  chief,  to  estab- 
lish the  fact  that  he  was  driving.  He  had  been  improved 
as  a  witness,  for  the  plaintiff,  but  whether  he  had  denied, 
while  testifying,  that  he  was  driving  at  the  time  the  acci- 
dent occurred  does  not  appear.  If,  as  is  probable,  he  had 
made  such  a  denial,  this  evidence  was  admissible  to  dis- 
credit him  as  a  witness,  and  could  not  have  been  received 
nor  considered  for  any  other  legitimate  purpose.  There 
was,  therefore,  no  legitimate  evidence  that  Carey  was  driv- 
ing the  team  when  the  accident  occurred,  and  hence  no 
foundation  in  the  evidence  for  the  second  and  fourth  re- 
quests made  by  the  defendant. ' ' 

§  859  (862) .  Reputation  for  veracity  —  Mode  of  im- 
peachment.— ^Another  and  distinct  mode  of  impeachment 
is  now  presented  for  consideration.  In  the  preceding  sec- 
tions we  have  discussed  the  variant  and  inconsistent  state- 
ments and  acts  of  the  witness.  In  addition  to  that  mode 
of  attack  it  has  long  been  the  settled  rule  that  it  is  rele- 
vant in  any  action  to  show  that  the  character  or  reputation 
of  any  material  witness  for  truth  and  veracity  is  bad.^**    In 

79  Law  V.  Fairfield,  supra.  a  witness  on  the  stand  cannot   com- 

80  In  Davis  v.  Commonwealth,  95  plain  that  subsequently  testimony  was 
Ky.  19,  44  Am.  St.  Rep.  201,  23  S.  W.  received  to  impeach  such  witness, 
585,  it  was  held  that  one  who  places  though   the  fact   that  he   testified  to 
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slightly  differing  forms  the  rule  has  been  embodied  in 
the  statutes  of  many  of  the  states.**  The  words  "char- 
acter" and  "reputation"  are  often  used  in  this  connection 
as  interchangeable.  Such  use  is  thus  explained  by  Mr. 
Justice  Strong:  "It  is  true  that,  in  many  cases,  it  has  been 
said,  the  regular  mode  of  examining  is  to  inquire  whether 
the  witness  knows  the  general  character  of  the  person 
whom  it  is  intended  to  impeach,  but,  in  all  such  cases, 
the  word  'character'  is  used,  as  synonymous  with  reputa- 
tion. What  is  wanted  is  the  common  opinion,  that  in 
which  there  is  general  concurrence,  in  other  words,  gen- 
eral reputation  or  character  attributed.  That  is  pre- 
sumed to  be  indicative  of  actual  character,  and  hence  it 
is  regarded  as  of  importance  when  the  credibility  of  a  wit- 
ness is  in  question."*^  This  mode  of  impeachment  is  a 
direct  attack  upon  the  credibility  of  a  witness.  It  is  neces- 
sary first  to  show  that  the  impeaching  witness  knows  the 
general  character  of  the  person  to  be  impeached  or  his 
reputation  for  truth  and  veracity  in  the  community  where 
he  resides.®^    It  is  not  a  condition  to  the  competency  of 

was  not  material,  but  the  weight  of  State  v.  Egan,  59  Iowa,  636,  13  N. 

authority   is   with   the   text   that   the  W.  730. 

witness  must  be  material:   Thompson  83  Baer   v.    Mobile    etc.    Mfg.    Co., 

T.  Southern  Lumber  Co.    (Ark.),  148  159  Ala.  491,  49  South.  92;  Sorrelle  v. 

S.  W.  537;  State  v.  Ohevallier,  36  La.  Craig,.  9  Ala.  534;   Cole  v.  State,  59 

Ann.   81;    State  v.  MeLain,   159  Mo.  Ark.    50,    26    S.    W.    377;    People   v. 

340,  60  S.  W.  736;  Lankster  v.  State  Cord,    157    Cal.    562,    108    Pac.    511; 

(Tex.  Cr.  App.),  72  S.  W.  388.  Viekers   v.   People,   31   Colo.   491,   73 

81  A  witness  may  be  impeached  by  Pac.  845 ;  Taylor  v.  State,  121  Ga.  348, 
the  party  against  whom  he  was  called,  49  S.  E.  303 ;  Stokes  v.  State,  18  6a. 
by  contradictory  evidence  or  by  evi-  17;  Hays  v.  Johnson,  92  Bl.  App. 
dence  that  his  general  reputation  for  80;  Crabtree  v.  Hagenbaugh,  25  111. 
truth,  honesty  or  integrity  is  bad,  but  233,  79  Am.  Dec.  324;  Winter  v.  Cen- 
not  by  evidence  of  particular  wrong-  tral  Iowa  Ey.  Co.,  80  lovra,  443,  45 
ful  acts,  except  that  it  may  be  shown  N.  W.  737;  Coates  v.  Sulau,  46  Kan. 
by  the  examination  of  the  witness,  341,  26  Pac.  720;  Smith  v.  Common- 
er the  record  of  the  judgment,  that  wealth,  140  Ky.  599,  131  S.  W.  499; 
he  had  been  convicted  of  felony:  Cal.  Henderson  v.  Hayne,  2  Met.  (Ky.) 
Code  Civ.  Proc,  §  2051.  3i2  ;    State   v.   Eester,    116    La. .  985, 

82  Knode  v.  Williamson,  17  Wall.  41  South.  231;  State  v.  Johnson,  41 
(Xr.  S.)  588,  21  L.  Ed.  671.     See,  also.  La.  Ann.  574,  7  South.  670;  Common- 
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the  impeacMng  witness  that  he  should  reside  in  the  same 
neighborhood;^*  and,  if  the  witness  has  changed  his  domi- 
cile, his  reputation  at  both  places  may  be  shown  within 
reasonable  limits  of  time.  And  reputation  in  a  prior  resi- 
dence is  not  excluded  merely  because  another  later  domi- 
cile has  been  assigned  and  a  reputation  there  established.*' 
The  term  "community"  or  "neighborhood"  is  not  sus- 
ceptible of  exact  geographical  definition,  but  means,  in  a 
general  way,  where  the  person  is  well  known  and  has  es- 
tablished a  reputation.  The  inquiry  is  not  necessarily 
confined  to  the  domicile  of  th«  witness,  but  may  extend  to 
any  community  or  society  in  which  he  has  a  well  known 
or  established  reputation.     It  is  a  matter  of  common  knowl- 


wealth  V.  Bogers,  136  Mass.  158 ; 
State  V.  Fairlamb,  121  Mo.  137,  25 
S.  W.  895 ;  Long  v.  State,  23  Neb.  33, 
36  N.  W.  310;  Kelley  v.  Proctor,  41 
N.  H.  139;  People  v.  Smiler,  125  N.  Y. 

717,  26  N.  E.  312;  People  v.  Rector,  19 
Wend.  (N.  Y.)  569;  People  v. 
Mather,  4  Wend.  (N.  Y.)  229,  21 
Am.  Dec.  122;  State  v.  Coley,  114 
N.  C.  879,  19  S.  E.  705;  State  v. 
Parks,  3  Ired.  (N.  C.)  296;  Lyman 
V.  Philadelphia,  56  Pa.  488;  Bogle  v. 
Kreitzer,  46  Pa.  465;  Chess  v.  Chess, 
1  Penr.  &  W.  (Pa.)  32,  21  Am.  Dec. 
350;  Ford  v.  Eord,  7  Humph.  (Tenn.) 
92;  Holbert  v.  State,  9  Tex.  App. 
219,  35  Am.  Bep.  738;  State  v. 
Meadows,  18  W.  Va.  658;  Duffy  v. 
Badke,  138  Wis.  38,  119  N.  W.  811; 
Wilson  V.  State,  3  Wis.  798;  Teese 
V.  Huntingdon,  23  How.  (U.  S.)  2, 
16  L.  Ed.  479.  When  the  witness 
shows  no  knowledge  of  such  a  char- 
acter, he  should  not  be  further  ques- 
tioned on  the  subject:  Commonwealth 
V.  Lawler,  12  Allen  (Mass.),  585. 

84  Wallis  V.  White,  58  Wis.  26,  15 
N.  W.  767 ;  Hadjo  v.  Gooden,  13  Ala. 

718,  where  the  impeaching  witness 
lived   twelve   miles   away;    Dupree   v. 

Evidence  V — 17 


State,  33  Ala.  380,  73  Am.  Deo.  422, 
where  the  two  persons  lived  twenty 
miles  apart;  Martin  v.  Martin,  25 
Ala.  201,  where  impeaching  witness 
new  resident:  See,  also,  People  v. 
Loris,  131  App.  Div.  127,  115  N.  Y. 
Snpp.  236;  State  v.  McLaughlin,,  149 
Mo.  19,  50  S.  W.  315. 

85  Prater  v.  State,  107  Ala.  26,  18 
South.  238;  State  v.  Pucca,  4  Penne. 
(Del.)  71,  55  Atl.  831;  Alford  v. 
State,  47  Pla.  1,  36  South.  436;  Wat- 
kins  V.  State,  82  6a.  231,  14  Am.  St. 
Bep.  155,  8  S.  E.  875;  Sage  v.  State, 
127  Ind.  15,  26  N.  E.  667;  Coates  v. 
Sulau,  46  Kan.  341,  2  Pac.  720; 
Craft  V.  Barron,  28  Ky.  Law  Bep.  98, 
88  S.  W.  1099;  Parkhurst  v.  Ket- 
chum,  6  Allen  (Mass.),  406,  83  Am. 
Dec.  639;  People  v.  Mix,  149  Mich. 
260,  12  Ann.  Q&s.  393,  112  N. 
W.  907 ;  Hamilton  v.  People,  29  Mich. 
173;  Eathbun  v.  Boss,  46  Barb.  (N. 
Y.)  127;  State  v.  Lanier,  79  N.  C. 
622;  Pry  v.  State,  96  Tenn.  457,  95 
S.  W.  883;  Thurmond  v.  State,  27 
Tex.  App.  347,  11  S.  W.  451;  State 
V.  Gushing,  14  Wash.^  527,  53  Am.  St. 
Bep.  883,  45  Pac.  145. 
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edge  that  many  men  have  their  domicile  at  one  point  and 
business  at  another,  spend  much  of  their  time  at  the  lat- 
ter, and  in  fact  have  a  better  established  reputation  there 
than  at  the  place  of  their  actual  domicile.*®  There  are, 
however,  some  dissenting  cases.  Thus,  in  a  Nebraska 
case,  the  court  said:  "This  court  has  held,  and  properly, 
that  evidence  of  the  general  reputation  of  a  witness  for 
truth  and  veracity  must  have  reference  to  such  reputation 
at  his  present  place  of  residence.  Evidence  as  to  reputa- 
tion in  a  community  in  which  he  has  not  resided  for  sev- 
eral years  is  not  relevant,  for  since  removing  from  his 
former  place  of  residence  he  may  have  reformed  his  life; 
and  the  law  does  not  presume  that  a  bad  reputation  will 
always  subsist,  but  the  contrary,  in  the  absence  of  evi- 
dence tending  to  show  the  continuation  thereof."*'^  Al- 
though the  question  to  be  determined  is  the  credibility  of 
the  witness  at  the  time  of  the  trial,  the  inquiry  as  to  the 
reputation  is  not  confined  to  the  present  time.  The  tend- 
ency of  the  decisions  is  to  allow  much  remoteness  in  time 
on  the  theory  that  personal  character  is  a  persistent  qual- 
ity, one  which  changes  slowly.**     Thus,  where  the  witness 

86  McQueen  v.  State,  108  Ala.  54,  don  v.  Hosley,  54  Vt.  25;  reasonable 
18  South.  843;  Baer  v.  Mobile  etc.  time  before  trial:  Lake  Lighting  Co. 
Mfg.  Ck>.,  159  Ala.  491,  49  South.  92;  v.  Lewis,  29  Ind.  App.  164,  64  N.  E. 
Atlantic  etc.  R.  Co.  v.  Beynolds,  117  35;  sixty  days  before  trial:  Pape  v. 
Ga.  47,  43  S.  E.  456.  Wright,  116  Ind.  502,  19   N.  E.  439; 

87  Faulkner  v.  Gilbert,  61  Neb.  602,  fifteen  months:  Hauk  v.  State,  148 
85  N.  W.  843.  See,  also,,  other  cases  Ind.  238,  46  N.  E.  127,  47  N.  E.  465; 
cited  in  the  useful  note  on  "Admissi-  eighteen  months:  DoUner  v.  Lintz,  84 
bility  of  Reputation  of  Witness  at  N".  Y.  669;  Commonwealth  v.  Billings, 
Former  Residence  to  Impeach  or  Sus-  97  Mass.  405;  two  years:  State  v. 
tain  His  Testimony"  to  People  v.  Mix,  Knight,  118  Wis.  473,  95  N.  W.  390; 
12  Ann.  Gas.  395.  three    years:  State    v.    Summar,    143 

88  State  V.  Knight,  118  Wis'.  473,  Mo.  220,  45  S.  W.  254;  Douglas  >-. 
95  N.  W.  390  (full  discussion);  Agne,  125  Iowa,  67,  99  N.  W.  550; 
People  V.  Abbot,  19  Wend.  (N.  Y.)  four  years:  Sleeper  v.  Van  Middles- 
192;  State  v.  Miller,  156  Mo.  76,  56  worth,  4  Denio  (N.  Y.),  431;  Keator  v. 
S.  W.  907;  Thurmond  v.  State,  27  People,  32  Mich.  484;  Mynatt  v.  Hucl- 
Tex.  App.  347,  11  S.  W.  451.  Thus  son,  66  Tex.  66,  17  S.  W.  396;  six 
the  courts  have  admitted  evidence  as  years:  Pry  v.  St.ite,  96  Tenn.  467,  35 
to  character,  just  before  trial:  Ami-  S.    W.    883;    neven    years:     Snow    i. 
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had  removed  from  a  community  some  years  before  the 
trial,  the  impeaching  testimony  of  his  former  neighbors 
may  be  received.^*  Since  the  reputation  of  a  witness  is 
usually  the  result  of  a  course  of  life  or  conduct  extending 
through  a  considerable  time,  the  range  of  inquiry  must, 
to  some  extent,  rest  in  the  discretion  of  the  trial  judge.^" 
But  if  the  inquiry  relates  to  a  time  or  place  so  remote  as 
to  afford  no  reasonable  ground  of  information  as  to  the 
present  character  or  reputation  of  the  witness,  the  ques- 
tions should  be  excluded.^^  In  a  few  jurisdictions  there 
is  a  tendency  to  exclude  evidence  of  reputation  at  other 
places  if  the  party  has  for  some  years  before  the  trial  had 
another  domicile  and  there  acquired  a  reputation.*^  While 
impeaching  evidence  may  be  given  of  the  reputation  of  the 


Grace,  29  Ark.  131;  Sage  v.  State, 
127  Ind.  15,  26  N.  E.  667;  eight 
years:  Watkins  v.  State,  82  Ga.  231, 
14  Am.  St.  Kep.  155,  8  S.  E.  875. 
See,  also,  Snow  v.  Graoe,  29  Ark.  131; 
Holmes  v.  Statler,  17  111.  453;  Buse 
v.  Page,  32  Minn.  Ill,  19  N.  W.  736, 
20  N.  W.  95;  Morss  v.  Palmer,  15  Pa. 
51. 

89  Sleeper  v.  Van  Middlesworth,  4 
Denio  (N.  Y.),  431;  Eathbun  v.  Eoss, 
46  Barb.  (N.  Y.)  127;  Coates  v. 
Sulau,  46  Kan.  341,  26  Pac.  720. 
But  the  testimony  of  one  who  had 
known  -the  reputation  of  the  witness 
years  before  in  Ireland  has  been  re- 
jected: Webber  v.  Hanke,  4  Mich. 
198.  So  it  has  been  rejected  as  to 
former  reputation,  where  the  witness 
had  lived  five  years  in  a  place  and 
was  well  known  there:  State  v.  Potts, 
78  Iowa,  656,  5  L.  R.  .A.  814,  43  N. 
W.  534.  But  the  contrary  rule  has 
been  held,  and  evidence  as  to  character 
eight  years  "before  admitted:  Watkins 
V.  State,  82  Ga.  231,  14  Am.  St.  Rep. 
155,  8  S.  E.  875.  In  Sage  v.  State, 
127  Ind.  15,  26  N.  E.  667,  evidence 
as  to  reputation  in  a  community  was 


not  received  where  the  witness  had 
been  absent  seven  years  by  reason  of 
imprisonment. 

90  Dollner  v.  Lintz,  84  N.  Y.  669; 
Stratton  v.  State,  45  Ind.  468 ;  Cline 
V.  State,  51  Ark.  140,  10  S.  W.  225 ; 
State  V.  Turner,  36  8.  C.  534,  15  S.  E. 
602;  State  v.  Spencer,  45  La.  Ann.  1, 
12  South.  135;  Lake  Lighting  Co.  v. 
Lewis,  29  Ind.  A.pp.  164,  64  N.  E. 
35 ;  Shuster  v.  State,  62  N.  J.  L.  621, 
41  Atl.  701. 

91  Rucker  v.  Beaty,  3  Ind.  70; 
Webber  v.  Hanke,  4  Mich.  198;  Au- 
rora V.  Cobb,  21  Ind.  492;  Turner  v. 
King,  98  Ky.  253,  32  S.  W.  941,  33 
S.  W.  405 ;  Shuster  v.  State,  62  N.  J. 
L.  521,  41  Atl.  701 ;  Teese  v.  Hunting- 
don, 23  How.  (U.  S.)  2,  16  L.  Ed. 
479;  State  v.  Howard,  9  N.  H.  485. 
Reputation  in  a  place  where  the  resi- 
dence had  ceased  two  and  a  half 
years  before  was  held  too  remote  in 
Sun  Eire  Office  v.  Ayerst,  37  Neb.  184, 
55  N.  W.  635. 

92  McGuire  v.  Kenefick,  111  Iowa, 
147,  82  N.  W.  485;  Webber  v.  Hanke, 
4  Mich.  198;  Vaughn  v.  Clarkson  (R. 
I.),  34  Atl.   989;    Chance  v.   Indian- 
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witness  just  before  the  commencement  of  the  pending  suit, 
the  weight  of  the  testimony  is  lessened  if  the  damaging 
reports  grew  out  of  the  subject  matter  of  the  suit.  Wit- 
nesses have  been  held  competent  to  testify  on  the  subject 
who  had  no  knowledge  of  the  character  of  the  witness 
sought  to  be  impeached,  until  the  controversy  arose.®^  But 
a  mere  stranger  who  goes  into  the  neighborhood  only  for 
the  purpose  of  ascertaining  the  reputation  of  the  wit- 
ness is  not  competent  to  testify  on  the  subject.®*  Contrary 
to  the  general  weight  of  authority,  the  view  has  been 
expressed  in  a  few  cases  that  there  is  no  question  of  com- 
petency for  the  court  to  settle  in  regard  to  the  knowledge 
of  witnesses  called  to  testify  to  the  point  of  reputation 
for  truth  and  veracity ;  that  all  witnesses,  competent  to  tes- 
tify to  any  other  fact  in  the  case,  are  competent  to  testify 
to  the  fact  of  reputation  for  truth,  and  that  the  inquiry  as 
to  amount  and  means  of  knowledge  of  the  witness  is  for 
the  jury.^^  It  has  been  held  that  the  fact  that  the  impeach- 
ing witness  has  informed  the  court  that  he  is  prejudiced 
against  the  witness  does  not  render  him  incompetent."** 

§  860  (863).    Only   general   reputation   for   truth   and 
veracity  admissible. — The  right  to  attack  the  character  of 

apolis    etc.    Eoad   Co.,    32    Ind.    472  nary  examination:  Elam  v.  State,  25 

(absence  for  two  years  was  held  suffi-  Ala.    53;     Tingley    v.    Times-Mirror, 

eient  to  warrant  rejection  of  the  evi-  151   Cal.  1,  89  Pac.  1097;   Hinson  v. 

dence).  State,  59  Fla.  20,  138  Am.  St.  Eep. 

93  Fisher  v.  Conway,  21  Kan.  18,  118,  52  South.  194;  Hays  v.  JohnsoTi, 
30  Am.  Bep.  419;  Mask  v.  State,  36  92  111.  App.  80;  GifCord  v.  People, 
Miss.  77;  State  v.  Turner,  36  S.  C.  148  111.  173,  35  N.  E.  754;  Paradise 
534,  15  S.  E.  602,  where  the  witness  v.  Sun  Mut.  Ins.  Co.,  6  La.  Ann. 
did  not  know  the  individual  person-  596;  Black  v.  Epstein,  221  Mo.  286, 
ally.  120  S.  W.  754;  State  v.  Polhemus,  65 

94  Eeid  V.  Eeid,  17  N.  J.  Eq.  101;  N.  J.  L.  387,  47  Atl.  470;  Carlson  v. 
Curtis  V.  Fay,  37  Barb.  (N.  Y.)  64;  Winterson,  147  N.  Y.  652,  42  N.  E. 
Haley  v.  State,  63  Ala.  83.  347;   Lyman  v.   Philadelphia,  56  Pa. 

95  Bates  V.  Barber,  4  Cush.  (Mass.)  488 ;  Johnson  v.  Brown,  51  Tex.  65. 
107.  See,  also,  Wetherbee  v.  Norris,  See,  also,  cases  in  note  83  to  this  see- 
103  Mass.  565,  where  such  inquiry  was  tion. 

held  discretionary.     If  his   testimony  00  Cook  v.   Miller,  6  Watts   (Pa.), 

shows  he  is  competent,  this  is  sufficient       507. 
although  not  brought  out  on  prelimi- 
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the  witness  varies  in  different  jurisdictions,  and  it  behooves 
the  lawyer  to  carefully  scrutinize  the  decisions  of  the  state 
as  to  whether  the  witness  may  be  challenged  as  to  his  char- 
acter generally  or  whether  the  right  is  restricted  either  to 
his  reputation  for  morality  or  in  particular  to  his  reputa- 
tion for  truth  and  veracity.  In  most  of  the  jurisdictions  of 
this  country  where  a  witness  is  thus  called  to  impeach  char- 
acter he  can  only  speak  of  the  general  reputation  for  truth 
and  veracity  of  the  person  sought  to  be  impeached.^'^  The 
question  does  not  call  for  the  individual  opinion  or  feeling 


97  Dore  T.  Babcoek,  74  Conn.  425, 
50  Atl.  1016;  Maloy  v.  State,  52  Fla. 
101,  41  South.  791 ;  State  v.  Marks,  16 
Utah,  204,  51  Pae.  1089  j  The  An- 
archists' Case,  122  111.  1,  3  Am.  St. 
Eep.  320,  12  N.  E.  865,  17  N.  E. 
898;  Stevens  v.  Blake,  5  Kan.  App. 
124,  48  Pae.  888 ;  State  v.  Morse,  67 
Me.  428;  Hoffman  v.  State,  93  Md. 
388,  49  Atl.  658;  Quinsigamond  Bank 
V.  Hobbs,  11  Gray  (Mass.),  250; 
Swanson  v.  Andrus,  84  Minn.  168,  87 
N.  W.  363,  88  N.  W.  252 ;  Newman  v. 
Mackin,  13  Smedes  &  M.  (Miss.)  383; 
Genest  v.  Odell  Mfg.  Co.,  75  N.  H. 
365,  74  Atl.  593;  Atwood  v.  Impson, 
20  N.  J.  Eq.  150;  Bucklin  v.  State, 
20  Ohio,  18;  Flohr  v.  Territory,  14 
Okl.  477,  78  Pae.  565;  Mcintosh  v. 
McNair,  53  Or.  87,  99  Pae.  74;  Com- 
monwealth V.  Williams,  209  Pa.  529, 
58  Atl.  922;  Commonwealth  v.  Payne 
(Pa.),  54  Atl.  489;  State  v.  William- 
son, 65  S.  C.  242,  43  S.  E.  671.;  Mil^ 
souri  etc.  E.  Co.  v.  GreasoMlOl  Tex. 
335,  107  S.  W.  527;  Kennedy  v.  Up- 
shaw,  66  Tex.  442,  1^:  W.  308;  State 
T.  Marks,  16  Utah/204,  51  Pae.  1089; 
State  V.  Fournie/,  68  Vt.  262,  35  Atl. 
178;  Uhl  V.  Commonwealth,  6  Gratt. 
(Va.)  706;  'State  v.  Grove,  61  W. 
Va.  697,  5Jl  S.  E.  296;  Dungan  v. 
State,  13,^''wis.  151,  115  N.  W.  350; 
Ketehing'ham  v.  State,  6  Wis.  426. 
But    t^i^    testimony   is    not    rendered 


inadmissible  by  the  omission  of  the 
word  "general,"  if  the  evidence  shows 
that  it  is  based  on  general  reputa- 
tion: Coates  V.  Sulau,  46  Kan.  341, 
26  Pae.  720.  In  Meyneke  v.  State, 
68  Ind.  401,  however,  the  court  said : 
"A  person  of  good  general  character 
may  have  a  bad  character  in  the  opin- 
ion of  a  few  people,  and  in  a  small 
locality;  so  a  person  of  a  bad  general 
character  may  have  a  good  character 
in  the  opinion  of  a  few  people,  and 
in  a  small  locality.  Very  few  char- 
acters are  so  goad  as  to  be  commended 
by  all,  and  very  few  so  bad  as  to  be 
commended  by  none.  The  word  gen- 
eral, therefore,  is  an  essential  requisite 
in  an  impeaching  question  of  this 
kind.  With  every  precaution,  this 
method  of  impeaching  still  remains 
imperfect  and  uncertain."  If  the  wit- 
ness-is  well  known  in  the  city,  the  in- 
quiry should  not  be  confined  to  the 
locality  of  his  dwelling  place:  People 
V.  Lyons,.  51  Mich.  215,  16  N.  W.  380. 
Of  course,  the  person  sought  to  be 
impeached  must  have  testified  in  the 
case:  Hoffman  v.  State,  93  Md.  388, 
49  Atl.  658.  In  California  by  statute 
general  reputation  for  truth,  honesty 
and  integrity  admitted:  People  v. 
Markham,  64  Cal.  157,  49  Am.  Eep. 
700,  30  Pae.  620;  People  v.  Chin 
Hane,  180  Cal.  597,  41  Pae.  697. 
Same  in  Idaho:  Code  dv.  Proc,  1901, 
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of  the  witness  upon  the  subject,  but  for  Ms  knowledge,  for 
the  general  speech  of  people  concerning  the  other  witness 
and  the  common  repute  which  he  bears  among  those  who 
know  him,  since  this  is  the  only  mode  in  which  his  reputa- 
tion can  be  ascertained.^^  Hence  it  would  not  be  sufficient 
foundation  if  the  witness  should  only  know  the  repute  in 
which  the  other  witness  is  held  by  two  or  three  neighbors  ;*® 
nor  to  merely  show  that  the  witness  had  had  business  rela- 
tions with  such  person;^""  nor  ought  the  question  to  be  lim- 
ited to  the  reputation  of  the  witness  among  those  "who 
deal  and  associate  with  him."^  But  it  is  not  necessary,  in 
order  to  lay  the  foundation,  to  show  that  the  impeaching 
witness  knows  the  reputation  sustained  by  the  other  witness 
among  "a  majority  of  the  neighbors."^  And  the  impeach- 
ing witness  is  incompetent  to  testify  when  his  belief  is  based 
upon  his  individual  opinions  and  feelings,  and  not  upon  his 
knowledge  of  the  reputation  of  the  witness  in  the  com- 
munity in  which  he  lives.*  He  must  testify  from  his  own 
knowledge  of  the  reputation  and  what  is  generally  said,  but 
he  cannot  speak  from  his  own  knowledge  of  particular  acts 


§  4490 ;  New  Mexico :  Territory  v. 
Gutman,  8  N.  M.  92,  42  Pac.  68;  and 
Utah:  Rev.  Stats.  1898;  Code  Civ. 
Proe.,  §  3412. 

98  Ayres  v.  Duprey,  27  Tex.  593,  86 
Am,  Dec.  657;  Kimmel  v.  Kimmel,  3 
Serg.  felirXPaT^-Saaj^Am.  Dee.  655; 
Crabtree  v.  Kile,  21  Iin'Sflif^ucklin 
V,  State,  20  Ohio,  18;  rrenclrv.v. 
Millard,  2  Ohio  St.  44;  Commonwealth" 
V.  Lawler,  12  Allen,  585;  Benesoh  v. 
Wagner,  12  Colo.  534,  13  Am.  St.  Rep. 
254,  21  Pac.  706;  Teese  v.  Huntingdon, 
23  How.  (U.  S.)  2,  16  L.  Ed.  479; 
Dave  V.  State,  22  Ala.  23;  People  v. 
Webster,  89  Gal.  572,  26  Pac.  1080; 
Carlson  v.  Winterson,  147  N.  Y.  652, 
42  N.  E.  347;  The  Anarchists'  Case, 
122  111.  1,  3  Am.  St.  Rep.  320,  12  N.  E. 
865,  17  N.  E.  898 ;  Bringgold  v.  Bring- 
gold,  40  Wash.  121,  82  Pac.  179.  It  is 
not  sufficient  as  a  basis  for  the  witness 


to  say:  "I  have  heard  others  say";  it 
should  be  the  general  report :  Wike  v. 
Lightner,  11  Serg.  &  R.  (Pa.)  198. 
See  §  S62,  post.  See  the  late  cases: 
Coates  V.  State,  5  Ala.  App.  182,  59 
South.  323;  People  v.  Enright,  256 
111.  221,  Ann.  Cas.  1913E,  318,  99 
N.  E.  936;  Mitter  v.  Journal  Co.,  246 
Mo.  722,  152  S.  W.  40;  Kennedy  v. 
^^wnee  Trust  Co.,  34  OU.  140,  126 
Pac> 

98  Mattli^son  v.  Burr,  6  Neb.  312; 
CommonweaUi!.  v.  Rogers,  136  Mass. 
158;   Pickens  vS^tate,  61  Miss.  563. 

100  Healey  v.  f^ry,  16  Daly,  117, 
9  N.  Y.  Supp.  519;  Sargent  v.  Wilson, 
59  N.  H.  396.  \ 

1  Dance  v.  McBride,  i?  Iowa,  624. 

2  DaA'e  V.  State,  22  Ala!\23;  Robin- 
son V.  State,  16  Fla.  835.  \ 

3  Ayres  v.  Duprey,  27  Teis,  583,  86 
Am.  Dee.  657.  \_ 
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and  transactions  from  which  the  reputation  of  the  witness 
has  been  derived.*  He  is  a  competent  witness,  however,  if 
he  states  that  he  is  acquainted  with  the  general  character 
of  the  impeached  witness,  although  he  may  never  have 
heard  it  canvassed.^  It  is  not  sufficient  that  the  impeach- 
ing witness  may  have  heard  a  few  people  state  that  they 
would  not  believe  the  witness  under  oath,  since  the  evidence 
must  be  confined  to  his  general  reputation.*  He  need  not 
be  personally  acquainted  with  the  witness  whose  character 
for  veracity  has  been  attacked.'^  He  may  testify  from  his 
knowledge  derived  from  common  report.*  The  cases  all 
point  to  the  one  mode  of  exposing  the  reputation  of  the 
witness.  The  impeaching  witness  is  not  to  give  Ms  opinion, 
his  estimate  of  the  character  of  the  attacked  witness.  He 
is  to  express  his  knowledge  of  the  opinion,  the  estimate,  the 
general  reputation  of  the  impeached  witness  among  the 
people  in  whose  midst  he  has  dwelt.  Except  he  has  that 
knowledge,  his  testimony  is  valueless.  Under  this  rule, 
inquiry  cannot  be  made  of  the  impeaching  witness  as  to 
particular  facts  which  tend  to  discredit  the  reputation  of 
the  person  sought  to  be  impeached.*     The  inquiry  should 

4  Teese  t.  Huntingdon,  23  How.  (U.  Md.   168,   108   Am.   St.  Eep.   399,  59 

S.)  2,  16  L.  Ed.  479.  Atl.  650;   Holbrook  v.  Dow,  12  Gray 

B  Ward  V.  State,  28  Ala.  53.  (Mass.),   357;    People  v.   Abbott,   97 

8  Houston  etc.  Ey.  Co.  v.  White,  23  Mich.  484,  37  Am.   St.  Rep.  360,  56 

Tex.  Civ.  App.  280,  56  S.  W.  204.  N.  W.  862 ;  State  v.  Barrett,  40  Minn. 

7  State  V.  Turner,  30  S.  C.  534,  15  65,  41  N.  W.  459;  Rudsdill  ,.  Slinger- 
S.  E.  602.  land,  18  Minn.  380;  Moreland  v.  Law- 

8  Kimmel  v.  Kimmel,  3  Serg.  &  R.  rence,  23  Minn.  84;  Warner  v.  Look- 
(Pa.)  336,  8  Am.  Dec.  655.  erby,   31   Minn.  421,   18   N.  W.   145; 

9  Sharon  v.  Sharon,  79  Cal.  633,  22  Shaefer     y.     Railway     Co.,     98     Mo. 


Pac.  26;  Johnson  v.  State,  61  Ga.  305 
Frye  \.  Bank  of  Illinois,  11  111.  367 
Hansen    v.     Erickson,    28    111.    257 


App.  455,  72  S.  W.  154;  State  v. 
Slattery,  74  N.  J.  L.  241,  65  Atl. 
866;     Conley    v.    Meeker,    85    N.    Y. 


Dimick  v.  Downs,  82  111.  570;   Plet-  618;  Barton  v.  Morphes,  2  Dev.   (N. 

Cher  Y.  State,  49  Ind.  124,  19  Am.  Rep.  C)  520;  Bucklin  v.  State,  20  Ohio,  18; 

673;    Farley   v.   State,   57   Ind.   331;  Wike  v.  Lightner,  11  Serg.  &  R.  (Pa.) 

Thurman  v.  Virgin,  18  B.  Mon.  (Ky.)  198;  Missouri  K.  &  T.  R.  Co.  v.  Houl- 

785;   State  v.  Jackson,  44  La.   Ann.  ihan  (Tex.  Civ.  App.),  93  S.  W.  495; 

160,  10  South.  600;  Phillips  v.  King-  Crane  v.  Thayer,  18  Vt.  162,  46  Am. 

field,  19  Me.  375,  36  Am.  Dee.  760;  Dec.  152;   United  States  v.  Vansickle, 

Deck  v.  Baltimore  etc.  Ry.   Co.,   100  2  McLean,  219,  Fed.  Cas.  No.  16,609. 
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be  limited  to  whether  the  impeaching  witness  knows  th« 
general  reputation  for  truth  and  veracity  of  the  person  in 
question,  among  his  neighbors — how  he  stands  in  general 
estimation.**  It  is  not  sufficient  that  the  impeaching  wit- 
ness has  heard  something  against  the  other  witness,  mostly 


Such  proof  cannot  be  given  as  to  his 
habits  of  intemperarice :  Hoitt  v. 
Moulton,  21  N.  H.  586;  Thayer  v. 
Boyle,  30  Me.  475;  State  v.  Nelson, 
101  Mo.  464,  12  S.  W.  712;  People  v. 
Kahler,  93"  Mich.  625,  53  N.  W.  826; 
Hoffman  v.  State,  93  Md.  388,  49  Atl. 
658;  or  that  he  is  reputed  to  be  a 
horce  thief:  Crane  v.  Thayer,  18  Vt. 
162  46  Am.  Dec.  ,142;  or  that,  in  a 
former  case,  he  gave  testimony  which 
was  not  believed  by  the  jury :  Schenek 
V.  Griffin,  38  N.  J.  L.  462 ;  or  that  he 
had  been  habitually  a  witness  in  a 
given  class  of  cases:  Lea  v.  State,  64 
Miss.  294,  1  South.  244;  or  that  he  is 
an  habitual  litigant:  Palmeri  v.  Man- 
hattan By.  Co.,  133  N.  Y.  261,  28 
Am.  St.  Eep.  632,  16  L.  B.  A.  136,  30 
N.  E.  1001;  or  that  a  witness  is  dan- 
gerous when  intoxicated :  State  v.  Nel- 
son, 101  Mo.  464,  12  S.  W.  712;  or  as 
to  the  chastity  of  the  witness,  unless 
chastity  is  in  issue:  Commonwealth  v. 
Moore,  3  Pick.  (Mass.)  194;  Com- 
monwealth V.  Churchill,  11  Met. 
(Mass.)  538,  45  Am.  Deo.  229;  Jaek- 
Bon  V.  Lewis,  13  Johns.  (N.  Y.)  504; 
Bakeman  v.  Bose,  18  Wend.  (N.  Y.) 
146;  Spears  v.  Forrest,  15  Vt.  435; 
Leverich  v.  Frank,  6  Or.  212;  People 
V.  Yslas,  27  Cal.  630;  State  v.  Morse, 
67  Me.  428;  People  v.  Wilson,  133 
Mich.  517,  95  N.  W.  536;  Dimick  v. 
Downs,  82  111.  570;  State  v.  Claw- 
son,  30  Mo.  App.  139  (especially 
as  to  male  witness) ;  Mclnerney  v. 
Irvin,  90  Ala.  275,  7  South.  841. 
See,  also.  Crump  v.  Commonwealth, 
14  Ky.  Law  Bep.  450,  20  S.  W. 
390.     It  is  improper  to  assail  the  char- 


acter of  a  witness  by  proof  that  hia 
business  was  keeping  a  liquor  saloon: 
Shaefer  v.  Missouri  P.  B.  Co.,  98  Mo. 
App.  445,  72  S.  W.  154.  Or,  in  a 
trial  for  crimping  sailors,  that  he 
deserted  his  ship:  State  v.  White,  48 
Or.  416,  87  Pac.  137;  or  that  he  har- 
bored two  horse  thieves:  McAfee  v. 
State,  17  Tex.  App.  135;  or  that  he 
was  guilty  of  a  crime  never  prose- 
cuted: Fields  y.  State,  39  Tex.  Cr. 
488,  46  S.  W.  814;  or  that  he  was 
reputed  to  be  a  counterfeiter;  Crane  v. 
Thayer,  18  Vt.  162,  46  Am.  Dee.  142. 
As  we  have  seen,  in  cases  of  rape  and 
in  some  other  offenses  against  women, 
the  character  of  the  prosecutrix  for 
chastity  may  be  shown :  See  §  841, 
ante.  See,  also,  Pleasant  v.  State,  15 
Ark.  624;  Mclnerney  v.  Irvin,  90  Ala. 
275,  7  South.  841;  State  v.  Eogers,  108 
Mo.  202,  18  S.  W.  976;  People  v.  Har- 
rison, 93  Mich.  594,  53  N.  W.  725; 
People  v.  Mills,  94  Mich.  630,  54  N. 
W.  488;  or  that  she  kept  a  house  of 
ill- fame:  State  v.  Fournier,  68  Vt. 
262,  35  Atl.  178;  or  as  to  alleged 
frauds  committed  by  the  witness: 
Sorrelle  v.  Craig,  9  Ala.  535.  As  to 
"Impeachment  of  Witness  by  Specific 
Instances  as  to  Character,"  see  ex- 
haustive note  to  McQuiggan  v.  Ladd, 
14  L.  E.  A.,  N.  S.,  697,  to  which  we 
are  indebted  for  some  of  our  illustra- 
tions. 

10  1  Greenl.  Ev.,  §  461 ;  1  Phil.  Ev., 
491.  As  the  latter  author  puts  it, 
"proof  that  he  is  reputed  to  be  honest 
is  evidence  of  his  character  for  hon- 
esty, and  the  species  of  evidence  most 
properly  resorted  to  in  such  inquirifis." 
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as  to  his  character  for  other  matters,  beside  truth  and 
veracity,  and  from  persons  who  referred  to  particular 
transactions.  This  is  not  the  evidence  which  the  law  per- 
mits, or  should  permit,  to  affect  the  credibility  of  a  witness. 
"With  many,  telling  the  truth  is  a  habit  and' a  principle 
which  they  adhere  to  always,  though  they  may  indulge  in 
drinking,  swearing,  gambling,  roystering,  or  making  close 
bargains.  With  others,  lyilig  is  the  habit  or  principle,  and 
if  elevated  to  be  senators  or  legislators,  or  made  church 
members  or  deacons,  it  does  not  always  reform  them.  The 
object  of  the  law  is  to  show  the  character  of  the  witness  as 
to  telling  the  truth;  general  reputation  in  the  community 
where  he  is  known,  is  the  test  and  the  only  test  which  the 
law  allows  as  to  character.  If  he  is  a  common  liar,  he  is 
not  to  be  believed  when  under  oath. ' '  ^^  The  rule  for  exam- 
ining witnesses  on  this  matter  is  to  first  ask,  "Do  you 

know  the  general  reputation  of in  the  community  in 

which  he  lives  for  truth  and  veracity  ? ' '  The  answer  should 
be  either  "yes"  or  "no."  If  the  answer  is  "yes,"  then  the 
answer  to  the  second  question,  "Is  that  reputation  good 
or  bad  ? ' '  should  be  either  "  good  "  or  "  bad. "  ^^ 

§  861  (864).  The  view  that  the  inquiry  may  relate  to 
moral  character  generally. — There  is  a  marked  conflict  of 
authority  on  the  question  as  to  whether,  in  proving  char- 
acter, the  party  is  limited  to  the  witness'  character  for 
truth  and  veracity,  or  whether  he  can  show  what  his  gen- 
eral moral  character  is.  There  is  no  doubt  that  his  general 
reputation  for  truth  and  veracity  may  be  shown,  for  this 
goes  directly  to  discredit  his  testimony.^*  That  has  been 
sufficiently  demonstrated  in  the  preceding  sections.     The 

11  Atwood  V.  Impson,  20  N.  J.  Eq.  widely  whether  the  general  reputation 
150 ;  State  v.  Slattery,  74  N.  J.  L.  241,  of  the  witness  for  truth  and  veracity 
65  Atl.  866.  is  the  true  and  sole  criterion  of  hia 

12  Missouri  etc.  E.  Co.  v.  Williams  credit,  or  whether  the  inquiry  may  not 
(Tex.  Civ.  App.-),  133  S.  W.  499.  be    properly    extended    to    his    entire 

13  Courts  of  justice,  said  Clifford,  moral  character  and  estimation  in 
J.,  in  Teese  v.  Huntingdon,  23  How.  society. 

(U.  S.)  2,  16  li.  Ed.  479,  differ  very 
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view  is  sustained  by  high  authority  that  the  inquiry  into 
the  general  character  of  the  witness  should  not  be  restricted 
to  his  reputation  for  truth  and  veracity,  but  should  be 
allowed  to  involve  his  entire  moral  character.  "By  the 
character  of  every  individual,  that  is,  by  the  estimation  in 
which  he  is  held  in  the  society  or  neighborhood,  where  he 
is  conversant,  his  word  and  his  oath  is  estimated.  If  that 
is  free  from  imputation,  his  testimony  weighs  well.  If 
it  is  sullied,  in  the  same  proportion  his  word  will  be 
doubted."^*  It  is  urged  that  it  may  frequently  happen 
that  persons  of  known  infamous  character  may  have  estab- 
lished no  reputation  as  to  truthfulness  or  lack  of  truth, 
and  that  society  may  have  had  no  opportunity  of  ascertain- 
ing whether  their  statements  are  generally  true  or  false. 
It  is  further  urged  that  the  jury  can  be  safely  trusted  with 
a  full  knowledge  of  the  general  moral  standing  of  the  wit- 
ness; that,  while  they  would  not  reject  his  testimony  on 
account  of  minor  vices,  they  would  be  justified  in  so  doing 
if  general  turpitude  were  shown.  The  lesser  vices  would 
put  them  on  their  guard  to  scrutinize  his  statements  more 
strictly,  while  in  cases  of  vile  reputation,  in  other  respects, 
they  would  be  warranted  in  disbelieving  him,  though  he 
had  never  been  called  so  often  to  book  as  to  fix  upon 
him  the  reputation  of  a  liar,  when  on  oath.^^     The  English 

14  Hume  T.  Scott,  3  A.  K.  Marsh.  (Ky.)  260;  Commonwealth  v.  Wilson, 
(Ky.)  260.  17  Ky.  Law  Eep.  578,  32  S.  W.  166; 

15  Lowman  v.  State,  161  Ala.  47,  50  Helm  v.  Commonwealth,  26  Ky.  Law 
South.  43;  Davenport  v.  State,  85  Ala.  Rep.  165,  81  S.  W.  270;  State  v.  Guy, 
336,  5  South.  152;  White  v.  State,  114  106  La.  8,  30  South.  268;  State  v. 
Ala.  10,  22  South.  Ill;  Crawford  v.  Baruett,  203  Mo.  640,  102  S.  W.  506; 
State,  112  Ala.  1,  21  South.  214;  Shaefer  v.  Missouri  Pae.  Ry.  Co.,  98 
Kincaid  v.  Price,  82  Ark.  20,  100  S.  Mo.  App.  445,  72  S.  W.  154;  State  v. 
W.  76;  People  v.  Walker,  140  Cal.  Weeden,  133  Mo.  70,  34  S.  W.  473- 
153,  73  Pao.  831;  State  v.  Anthony,  State  v.  Hamilton,  55  Mo.  520-  Oalk- 
6  Idaho,  383,  55  Pac.  884;  Walton  v.  ins  v.  Colburn,  10  N.  Y.  St.  Eep.  T7S- 
State,  88  Ind.  9;  Griffith  v.  State,  140  DoUner  v.  Lintz,  84  N.  Y.  669;  State 
Ind.  163,  39  N.  B.  440;  State  v.  v.  Spurling,  118  N.  0.  1250,  24  S.  E. 
Blackburn,  136  Iowa,  743,  114  N.  W.  533;  State  v.  Boswell,  13  N.  C.  209- 
531;  Smith  V.  Commonwealth,  109  Ky.  Anon.,  1  Hill  (B.  C),  251;  Peek  v. 
685,  22  Kv.  Law  Rep.  1349,  60  S.  W.  State,  86  Tenn.  259,  6  S.  W.  389- 
631 J  Hume  f.  Scott,  3  A.  K.  Marsh.  Rex   v.  Watson,  13  How.  St.  Tr.  458' 
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rule  is  thus  stated  in  quite  general  terms  by  Stephen :  ' '  The 
credit  of  any  witness  may  be  impeached  by  the  adverse 
party  by  the  evidence  of  persons  who  swear  that  they,  from 
their  knowledge  of  the  witness,  believe  him  to  be  unworthy 
of  credit  upon  his  oath.  Such  persons  may  not  upon  their 
examination  in  chief  give  reasons  for  their  belief,  but  they 
may  be  asked  their  reasons  in  cross-examination;  and 
their  answers  cannot  be  contradicted."^^  In  this  country 
statutes  exist  in  numerous  states  extending  the  inquiry  to 
the  general  reputation  of  the  witness  for  morality.^''  In 
some  of  the  states  in  which  statutes  exist,  or  where  without 
statutes  a  wider  range  of  inquiry  is  permitted,  testimony 
is  received  of  bad  reputation  of  the  witness  as  to  particular 
lines  of  misconduct.^®  On  the  other  hand,  in  other  states 
although  evidence  is  received  as  to  the  general  bad  reputa- 
tion of  the  witness,  this  kind  of  evidence  is  excluded.^^  Of 
course  it  is  excluded  in  jurisdictions  confining  the  testimony 


Carpenter  t.  Wall,  11  Ad.  &  B.  803, 
113  Eng.  Beprint,  619 ;  Tayl.  Ev.,  lOth 
ed.,  §  1471.  In  Missouri,  this  question 
was  held  proper:  "Do  you  know  the 
defendant's  general  character  in  the 
neighborhood  where  he  lives  for  truth 
and  veracity,  honesty,  chastity  and 
morality?"  State  v.  Clinton,  67  Mo. 
380,  29  Am.  Eep.  506.  In  a  few 
states,  under  statutes,  evidence  may 
relate  to  reputation,  as  to  the  general 
moral  character:  Morrison  v.  State, 
76  Ind.  335 ;  Majors  v.  State,  29  Ark. 
112;  dine  >r.  State,  51  Ark.  140,  10 
S.  W.  225;  Watkins  v.  State,  82  Ga. 
231,  14  Am.  St.  Rep.  155,  8  S.  E.  875; 
State  V.  Blackburn,  136  Iowa,  743,  114 
N.  W.  531.  See  notes  to  Allen  v. 
State,  73  Am.  Dec.  771,  and  Weather- 
ford  V.  Weatherford,  56  Am.  Dec.  219. 

16  Steph.  Ev.,  art.  133. 

17  BandaU  v.  State,  132  Ind.  539, 
32  N.  E.  305 ;  State  v.  Earkpatrick,  63 
Iowa,  554,  19  N.  W.  660;  State  v. 
Seevers,  108  Iowa,  738,  78  N.  W.  705. 


And  see  late  eases :  Story  v.  State 
(Ala.),  59  South.  480;  Litchfield  v. 
State,  8  Okl.  Cr.  App.  164,  126  Pac. 
707. 

18  Bad  reputation  as  to  chastity: 
Hall  V.  State,  43  Tex.  Cr.  479,  66  S. 
W.  783;  Eoop  v.  State,  58  N.  J.  L. 
479,  34  Atl.  749;  Brittain  v.  State,  47 
Tex.  Or.  597,  85  S.  W.  278;  State  v. 
Duffey,  128  Mo.  549,  31  S.  W.  98; 
State  v.  Summar,  143  Mo.  220,  45 
S.  W.  254;  as  to  drunkenness:  State 
V.  Grant,  79  Mo.  113,  49  Am.  Rep. 
218. 

19  Chastity:  People  v.  Chin  Hane, 
108  Cal.  597,  41  Pac.  697;  People  v. 
O'Hare,  124  Mich.  515,  83  N.  W.  279; 
Tucker  v.  Tucker,  74  Miss.  93,  32  L. 
R.  A.  523,  19  South.  955;  State  v. 
Pollard,  174  Mo.  607,  74  S.  W.  969; 
honesty:  Davenport  v.  State,  85  Ala. 
336,  5  South.  152;  State  v.  Guy,  106 
La.  8,  30  South.  268;  Richardson  v. 
State,  103  Md.  112,  63  Atl.  317. 
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to  reputation  for  truth  and  veracity.^"  Although  the  tend- 
ency of  English  authorities  is  to  give  considerable  lati- 
tude to  this  inquiry,  and  although  this  view  has  the 
support  of  some  American  authority,  the  prevailing  rule 
in  this  country  is,  as  we  have  seen,  to  confine  the  inquiry 
to  the  reputation  of  the  witness  for  truth  and  veracity.^^ 
After  the  proper  foundation  has  been  laid  by  showing  that 
the  witness  knows  the  reputation  for  truth  and  veracity 
of  the  person  in  question  in  the  community  where  he  lives, 
the  next  interrogatory  should  be,  as  we  have  shown  in  the 
preceding  sections,  what  that  reputation  is,  good  or  bad. 
The  question  following  the  answer  thereto  is  treated  in  the 
next  section. 

§  862  (865).  Inquiry  as  to  believing  the  witness  under 
oath. — It  would  naturally  be  thought  that  a  foundation  for 
impeachment  was  well  laid  when  the  impeaching  witness 
has  testified  that  he  knows  the  reputation  for  veracity  and 
truth  of  the  witness  about  to  be  impeached  in  the  commu- 
nity in  which  he  lives  and  that  such  reputation  is  bad. 
Nevertheless  it  has  been  the  subject  of  considerable  dis- 
cussion whether  the  witness  may  be  asked,  on  stating  such 
reputation  to  be  bad,  if,  from  that  reputation,  he  would  be- 
lieve the  person  in  question  under  oath.  It  is  urged,  as 
an  objection  to  such  inquiry,  that  the  opinion  of  the  witness 
should  not  be  substituted  for  that  of  the  jury ;  that  the  ad- 
mission of  such  opinions  is  a  departure  from  the  usual  rules 
of  evidence,  and  that  it  gives  an  opportunity  to  bring  before 

20  State  V.  Fournier,  68  Vt.  268,  35  Hosley,  54  Vt.  25 ;  Quinsigamond 
Atl.  178  (that  witness  kept  Jiouse  of  Bank  v.  Hobbs,  11  Gray,  250;  State 
ill-fame) ;  Crane  v.  Thayer,  18  Vt.  v.  Randough,  24  Conn.  363 ;  Warner 
162,  46  Am.  Dee.  142  (as  being  v.  Lockerby,  31  Minn.  421,  18  N.  W, 
counterfeiter)  ;  Calkins  i.  Ann  Arbor  145 ;  Hillis  v.  Wylie,  26  Ohio  St.  574 
Co.,  119  Mieh.  312,  78  N.  W.  129  Laelede  Bank  v.  Keller,  109  111.  385 
{nonpayment  of  dehts).  Lenox  v.  Fuller,  39  Mich.  268;  Ken 

21  Dimiok  v.  Downs,  82  111.  570;  nedy  v.  Upshaw,  66  Tex.  442,  1  S.  W, 
Eudsill  V.  Slingerland,  18  Minn.  380;  308;  Ketehingman  v.  State,  6  Wis, 
Sargent  v.  Wilson,  59  N.  H.  396;  426.  See,  also,  the  cases  cited  above 
Shaw  V.  Emery,  42  Me.  59 ;  Amidon  v. 


269  ATTENDANCE   AND   EXAMINATION    OF   WITNESSES.       §  862 

the  jury  the  prejudices,  feelings  andhostility  of  witnesses. ^^* 
Even  in  those  states  where  the  question  is  permitted,  it  is 
not  compulsory  to  ask  it  before  proceeding  with  the  im- 
peachment. On  the  other  hand,  it  is  urged,  in  favor  of  the 
admission  of  such  testimony,  that  witnesses  frequently  mis- 
understand the  nature  of  impeaching  questions,  assuming 
that  they  relate  to  character  in  general  rather  than  to  repu- 
tation for  veracity,  and  that,  when  the  question  of  credit 
is  thus  directly  presented,  the  witness  will  better  under- 
stand the  nature  of  the  inquiry  and  more  carefully  weigh 
his  answer.  It  is  also  urged  that  the  reputation  of  the 
witness  sought  to  be  impeached  is  not  a  mere  matter  of 
opinion,  but  one  of  fact ;  that  on  this  subject,  as  in  a  large 
class  of  other  cases,  ordinary  witnesses  may  give  their  con- 
clusions, where  their  means  of  knowledge  have  been  stated, 
and  that  the  jury  can  best  judge  of  the  credibility  of  the 
witness  who  is  attacked  when  they  know  the  extent  to  which 
such  credibility  has  been  impaired.^^  It  seems  to  us  that 
this  is  a  question  of  such  minor  importance  as  to  be  unwor- 
thy of  serious  consideration.  It  appears  to  be  compulsory 
nowhere.  And  what  is  the  real  value  of  it?  As  we  have 
shown,  the  witness  may  be  a  newcomer  to  the  place,  his  own 
judgment  and  discretion  a  negligible  quantity,  and  yet  he 
is  to  give  Ms  own  conclusion  founded  on  the  knowledge  he 
has  acquired  without  any  foundation  of  his  qualification  to 
form  a  judgment.  It  surely  carries  no  weight  with  it.  If 
he  were  able  to  say  that  the  besieged  reputation  was  that 
the  possessor  of  it  would  not  be  believed  on  his  oath  in  the 
community,  it  might  serve  the  useful  end  of  conveying  to 
the  jury  that  information  as  a  fact,  but  to  call  upon  the 
impeaching  witness  to  tell  the  jury  Ms  opinion  creates  an 
irrelevant  piece  of  testimony,  though  possibly  an  utterly 
innocuous  one.     To  say  that  it  is  necessary  is  error.^^     It 

21a  Phillips    T.    Kingfieia,    19    Me.  23  In  People  v.  Tyler,  35  Cal.  553, 

375,  36  Am.  Dec.  760.  where  the  trial  court  held  that  it  was 

22  Hamilton   t.    People,    29    Mich.  essential  that  the  impeaching  witness 

173;   Watson  y.  Boode^  30  Neb.  264,  should  testify  that  from  such  reputa- 

46  N.  W.  491.  tion  he  would  not  believe  the  person 
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has  been  held  that  where  the  impeaching  witness  testified 
merely  to  that  effect  without  the  previous  foundation,  it 
was  not  sufficient.^*  Although,  as  we  have  seen,  the  pro- 
priety of  such  questions  has  been  doubted,^^  yet  the  great 
weight  of  authority  sustains  the  practice.^^  By  the  great 
weight  of  authority,  when  the  opinion  of  the  witness  is  thus 
called  for,  it  is  to  be  based  upon  his  knowledge  of  the  repu- 
tation of  the  other  witness  and  not  upon  his  individual 
opinion  of  his  real  qualities  or  character.^'^    In  a  few  states, 


upon  oath,  on  appeal  the  supreme 
court  reversed  the  judgment,  and  de- 
cided that  the  ruling  was  erroneous. 
"The  question  of  veracity,"  said  Saw- 
yer, G.  J.,  in  that  case,  "is  one  of  fact 
for  the  jury,  and  it  cannot  be  affirmed, 
as  a  legal  proposition,  that  a  witness 
is  not  successfully  impeached,  unless 
the  impeaching  witness  testify  that, 
from  the  general  reputation  of  such 
witness,  they  would  not  believe  him  or 
her  under  oath." 

24  King  V.  Euckman,  20  N.  J.  Eq. 
316. 

25  Phillips  v.  Kingfleld,  19  Me.  375, 
36  Am.  Dec.  760;  Walton  v.  State,  88 
Ind.  9;  Hooper  v.  Moore,  3  Jones  (N. 
C),  428;  Benesch  v.  Waggner,  12 
Colo.  534,  13  Am.  St.  Rep.  254,  21 
Pac.  706;  State  v.  Miles,  15  Wash. 
534,  46  Pac.  1047;  Greenl.  Ev.,  §  461. 

26  Mitchell  V.  State,  148  Ala.  618, 
42  South.  1014;  Bullard  v.  Lambert, 
40  Ala.  204;  Hudspeth  v.  State,  50 
Ark.  534,  9  S.  W.  1;  Wise  v.  Wake- 
field, 118  Gal.  107,  50  Plac.  310; 
Stevens  v.  Irwin,  12  Ca,l.  306;  Nelson 
V.  State,  32  Fla.  244,  13  South.  361; 
Stokes  T.  State,  18  Ga.  17;  Spies  v. 
People,  122  111.  1,  3  Am.  St.  Eep.  320 , 
12  N.  E.  865;  Eason  v.  Chapman,  21 
111.  33;  State  v.' Johnson,  40  Kan.  266, 
19  Pac.  749;  Mobley  v.  Hamit,  1  A. 
K.  Marsh.  (Ky.)  590;  State  v.  Chris- 
tian, 44  La.  Ann.  950,  11  South.  589; 
Knight  V.  House,  29  Md.  194,  96  Am. 


Dec.  515;  People  v.  Ryder,  151  Mich. 
187,  114  N.  W.  1021;  Keator  v.  Peo- 
ple, 32  Mich.  484 ;  State  v.  Howard,  9 
N.  H.  485 ;  People  v.  Rector,  19  Wend. 
(N.  Y.)  569;  People  ,.  Mather,  4 
Wend.  (N.  Y.)  229,  21  Am.  Dee.  122; 
State  V.  Boswell,  2  Dev.  (13  N.  C.) 
209;  Hillis  v.  Wylie,  26  Ohio  St.  574; 
Page  v.  Finley,  8  Or.  45;  Lyman  v. 
Philadelphia,  56  Pa.  488;  State  v. 
Murphy,  48  S.  0.  1,  25  S.  E.  43 ;  State 
V.  Turner,  36  S.  C.  539,  15  S.  E.  602; 
Anon.,  1  Hill  (S.  C),  251;  Ford  v. 
Pord,  7  Humph.  (Tenn.)  92;  State  v. 
Marks,  16  Utah,  204,  51  Pac.  1089; 
State  V.  Meadows,  18  W.  Va.  658; 
Duffy  V.  Eadke,  138  Wis.  38,  119  N. 
W.  811;  Wilson  v.  State,  3  Wis.  798; 
Teese  v.  Huntingdon,  23  How.  2,  16  L. 
Ed.  479 ;  Carlos  v.  Brook,  10  Ves.  Jr. 
49,  32  Eng.  Reprint,  761;  Rex  v. 
Brown,  10  Cox  C.  C.  453 ;  1  Stark.  Ev. 
182;  1  Phill.  Ev.    229. 

2T  Gifford  V.  People,  148  111.  173,  35 
N".  E.  754;  Benson  v.  State,  79  Miss. 
538,  31  South.  200;  State  v.  Polhemus, 
65  N.  J.  L.  387,  47  Atl.  470 ;  Carlson 
V.  Winterson,  147  N.  Y.  652,  42  N.  E. 
347;  State  v.  Turner,  36  S.  C.  539, 
15  S.  E.  602 ;  Wilson  v.  State,  3  Wis. 
798.  But  see  Crawford  v.  State,  112 
Ala.  1,  21  South.  214.  The  witness 
cannot  even  consider  facts  personally 
known  to  him :  Smith  v.  State,  88  Ala. 
76,  7  South.  52. 
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however,  there  is  some  departure  from  the  rule.  Thus  in 
one  state  it  is  held  that  the  inquiry  can  only  be,  whether 
the  witness  is  deserving  of  credit  on  oath.^^  In  a  few  other 
states,  the  inquiry  is  not  allowed  at  all.^^  Although  it  is 
usual  to  ask  the  witness  whether  he  would  believe  the  per- 
son sought  to  be  impeached  under  oath,  this  is  not  re- 
quired.^" "Our  attention  has  not  been  called  to  any  case 
in  this  state  where  the  precise  question  has  arisen,  but  we 
think  the  general  practice  in  the  circuit  courts  has  been  to 
leave  it  optional  with  the  party  calling  the  impeaching  wit- 
ness to  ask  the  opinion  of  the  witness,  or  not,  as  he  may 
think  proper ;  and  this  practice,  in  our  judgment,  is  correct, 
and  in  harmony  with  the  current  of  authority  bearing  upon 
the  question."*^ 

§  863  (866).  Effect  of  impeachment.— Where  the  gen- 
eral reputation  of  the  witness  for  truth  and  veracity  is 
proven  to  be  bad,  the  jury  may  properly  disregard  his  evi- 
dence, except  in  so  far  as  he  is  corroborated  by  other 
credible  testimony.  But  a  request  for  an  instruction  direct- 
ing them  so  to  do  was  properly  refused.^^  There  is  some 
authority  for  the  view  that  the  court  may  properly  instruct 
the  jury  that,  if  the  witness  has  been  successfully  impeached 
by  proof  of  general  bad  character,  his  testimony  may  be 
disregarded,  unless  there  is  such  corroboration.^*     On  the 

28  Bluitt  V.  state,  12  Tex.  App.  39,  31  Laclede  Bank  v.  Keeler,  109  111. 
41  Am.  Eep.   666;   Holbert  v.  State,       385. 

9  Tex.  App.  219,  35  Am.  Rep.  738;  S2  Watson   v.  Eoode,  30  Neb.  264, 

Douglass  V.  State  (Tex.  Or.  App.),  98  46  N.  W.  491;  Niezorawski  v.  State, 

S.  W.  840.  131    Wis.    166,    11   N.    W.    250.     See 

29  Walton  V.  State,  88  Ind.  9;  §901  et  seq.,  post.  See  the  late  eases: 
State  V.  Rush,  77  Mo.  519;  East-  Koke  v.  Andrews  Steel  Co.,  149  Ky. 
man  v.  Boston  etc.  R.  Co.,  200  627,  149  S.  W.  968 ;  In  re  Herrmann, 
Mass.  412,  86  N.  E.  793;  State  v.  136  N.  Y.  Supp.  944;  State  v.  Chyno- 
Caveness,  78  N.  C.  484;  Willard  v.  weth  (Utah),  126  Pao.  302. 
Goodenough,  30  Vt.  393 ;  State  v.  33  Loehr  v.  People,  132  111.  504,  24 
Coates,  22  Wash.  601,  61  Pae.  726.  N.  B.  68;  State  v.  Feeley,  191  Mo.  300, 

30  People  V.  Mather,  4  Wend.  229,  112  Am.  St.  Rep.  511,  3  L.  R.  A.,  N. 
21  Am.  Dec.  122;  People  v.  Tyler,  35  S.,  351,  92  S.  W.  663.  A  recent  111- 
Cal.  553;  Mitchell  v.  State,  94  Ala.  Inois  ease  holds  that  where  the  im- 
68,  10  South.  518.  peachment    is    by    contradiction,    the 
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other  hand,  it  is  held  that  an  impeached  witness  may  tes- 
tify so  consistently,  and  may  deport  himself  in  such  a 
manner,  and  may  be  so  corroborated  as  to  material  points, 
that  the  jury  might  feel  justified  in  believing  him  upon 
some  points  in  which  he  is  not  corroborated.**  Since  it  is 
the  province  of  the  jury  to  judge  of  the  effectiveness  of  the 
impeachment  and  to  determine  whether  any  part  of  the  tes- 
timony of  an  impeached  witness  should  be  believed,  the 
court  may  properly  refuse  to  instruct  them  not  to  give 
credit  to  such  testimony.*^  The  whole  matter  is  for  the 
jury.  The  successful  impeachment  of  the  witness  does  not, 
as  a  matter  of  law,  call  for  the  disregard  of  his  testimony ; 
it  merely  furnishes  the  jury  with  means  of  weighing  the 
testimony.  They  must  not  be  told,  for  instance,  that  they 
cannot  convict  on  the  testimony  of  a  witness  against  whom 
impeaching  testimony  has  been  offered.  Such  a  charge 
invades  their  province.*®  The  impeachment  has  no  tend- 
ency to  show  that  the  witness  is  incapable  0/  speaking  the 
truth.  Such  evidence  has  to  be  weighed  in  connection  with 
surroundihg  circumstances,  for  the  purpose  of  determining 
to  what  extent  the  witness  should  be  credited.*''  The  gen- 
jury  must  believe  that  the  witness  •  Hunt  v.  State,  8  Ga.  App.  374,  69  S. 
willfully  testified  falsely  on  a  ma-  E.  42;  Metropolitan  etc.  R.  Co.  v. 
terial  point  before  the  rule  in  the  text  Foi-tin,  203  111.  454,  67  N.  E.  977 ; 
applies':  Beei^le  v.  People,  204  111.  197,  Spies  v.  People,  122  111.  1,  3  Am.  St. 
68  N.  E.  434.  Hep.  320,  12  N.  E.  865,  17  N.  E.  898; 

84  State  V.  Larson,  R5  Iowa,  659,  52  McCasland  v.  Kimberlin,  100  Ind. 
N,  W.  539;  Green  v.  Cochran,  43  121;  Watson  v.  Eoode,  30  Neb.  264,  46 
Iowa,  544.  N.  W.  491;   Lindeman  v.  New  York 

35  People  V.  O'Brien,  68  Mioh.  468,  etc.  B.  Co.,  112  N.  Y.  682,  20  N.  E. 
36  N.  W.  225.  But  it  has  been  held  875;  Gantz  v.  Kintzing,  212  Pa.  562, 
improper  to  instruct  the  jury  that  one  61  Atl.  1105;  Belcher  v.  Conner  1 
who  had  served  out  his  term  for  bur-  S.  C.  88;  Graves  v.  Fitzgerald  6 
glary  was  not  entitled  to  full  credit:  Cold,  (Tenn.)  643.  A  court  is  not 
People  V.  McLane,  60  Cal.  412.  bound  to  disregard  the  evidence  of  an 

36  Spicer  v.  State,  105  Ala.  123,  16  impeached  witness,  but  it  should  be 
South.   706.  compared  with  the  other  evidence  and 

37  Farwell  v.  Meyer,  67  Mo.  App.  facts  proved  in  the  case,  and  given 
566.  See,  also,  Venable  v.  Venable,  such  weight  as  it  is  entitled  to,  under 
165  Ala.  621,  51  South.  833;  State  v.  the  circumstances:  Wimer  v.  Smith  22 
Shields,  45  Conn.  256;  Peadon  v.  Or.  469,  30  Pao.  416;  State  v.  Isley 
State,   46   Pla.   124,   35    South;   204;        (Or.),  124  Pac.  636. 
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eral  rules  already  given  apply  to  all  witnesses  alike,  hence 
the  reputation  of  an  impeaching  witness  for  truth  and 
veracity,^^  or  that  of  a  party  to  the  action,  may  be  im- 
peached, as  in  the  case  of  ordinary  witnesses.^^ 

§  864  (867).    Cross-examination  of  impeaching  witness. 

Impeaching  witnesses  may  be  cross-examined  as  other  wit- 
nesses, and  with  the  same  latitude.  There  are  peculiar 
reasons  for  allowing  a  searching  cross-examination  of  the 
impeaching  witness.  It  may  not  only  be  important  to  test 
the  credibility  of  the  witness,  but  to  ascertain  whether  he 
is  not  testifying  concerning  his  own  knowledge  or  private 
opinion,  and  not  as  to  the  general  reputation  of  the  witness 
sought  to  be  impeached.*"  As  in  cross-examination  upon 
other  subjects,  the  extent  of  the  inquiry  rests  largely  in  the 
discretion  of  the  trial  judge^^  It  has  been  urged  that,  if 
the  witness  can  be  interrogated  as  to  the  sources  of  his 
information,  and  as  to  the  statements  of  others  on  which 
he  ba;ses  his  answer,  the  questions  would  lead  to  protracted 
inquiries  and  to  the  betrayal  of  confidences;  but  these  in- 

38  Phillips  V.  Thorn,  84  Ind.  84,  43  in  directing  a  verdict  upon  his  testi- 
Am.  Rep.  85 ;  Dunn  v.  Commonwealth,  mony  alone."  From  the  syllabus  to 
119  Ky.  457,  84  S.  W.  321;  State  v.  Gilclersleeve  v.  Landon,  73  N.  Y.  609. 
Cherry,  63  N.  C.  493;  Starks  v.  Peo-  See,  also,  Wohlfahrt  v.  Beokert,  92 
pie,  5  Denio  (N.  Y.),  106;  State  v.  N.  Y.  490,  44  Am.  Eep.  406. 
Brant,  14  Iowa,  180;  State  y.  Moore,  40  Annis  v.  People,  IS  Mieh.  511; 
25  Iowa,  128,  95  Am.  Dec.  776;  Long  Weeks  v.  Hull,  19  Conn.  376,  50  Am. 
y.  Lamkin,  9  Cush.  361.  Dee.  249;  State  v.  Miller,  71  Mo.  89. 

39  Poster  V.  NewbrougTi,  58  N.  Y.  But  the  reasons  for  a  witness'  view 
481;  Wright  v.  Hanna,  98  Ind.  217;  are  only  to  be  called  out  on  cross-ex- 
People  v.  Beck,  58  Cal.  212.  "Where  amination:  Birmingham  Union  By.  Co. 
the  credibility  of  a  witness  is  im-  v.  Hale,  90  Ala.  8,  24  Am.  St.  Eep. 
peached,  his  testimony  cannot  be  taken  748,  8  South.  142.  See  the  late  cases : 
as  conclusive,  although  uncontradicted,  Eoden  v.  State,  5  Alat  App.  247,  59 
and  the  question  of  fact  as  to  which  South.  751;  People  v.  Callahan,  151 
his  testimony  was  given  must  be  App.  Div.  666,  136  N.  Y.  Supp.  407; 
submitted  to  the  jury.  So,  where  the  Edwards  v.  Price  (N.  C),  78  S.  E. 
witness  is  interested  in  the  question,  145. 

although  he  is  not  directly  impeached,  41  Arnold   v.   Nye,   23   Mich.    286; 

and   his   testimony  is  uncontradicted,  State  v.  Harris,  209  Mo.  423, 108  S.  W. 

his   credibility  is  a  question   for  the  28;  Davis  v.  Willis,  67  Hun,  650,  22 

jury,  and  the  court  is  not  warranted  N.  Y.Supp.  339. 
Evidence  V — 18 
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conveniences  must  yield  to  the  necessity  for  the  discovery 
of  the  truth.*^  Hence  the  witness  may  be  asked  fully  as 
to  his  means  of  knowledge  and  the  sources  of  his  informa- 
tion upon  the  subject.*^  In  Texas,  these  questions  are  per- 
mitted to  test  the  qualification  of  the  witness  before  he 
gives  the  impeaching  testimony ;  and  it  has  been  held  error 
to  refuse  to  allow  them,  in  that  it  places  the  party  at  the 
disadvantage  of  having  an  impression  prematurely  made 
on  the  jury  which  it  might  be  difficult  to  efface.**  If  the 
witness  testifies  to  the  good  character  of  the  party,  he  may 
be  asked  if  he  has  not  heard  of  the  bad  reputation  of  the 
witness  or  if  he  has  heard  rumors  of  specific  acts  of  mis- 
conduct.** But  it  is  held  that  an  impeaching  witness  can- 
not be  asked  if  he  has  personal  knowledge  of  any  particular 
act  of  bad  conduct  of  such  person.*®     He  may  be  asked  to 


42  Weeks  v.  Hull,  19  Conn.  376,  50 
Am.  Dee.  249. 

48  Montgomery  v.  Crossthwait,  90 
Ala.  553,  24  Am.  St.  Bep.  832,  12 
L.  R.  A.  140,  8  South.  498 ;  People  v. 
Bartley,  12  Cal.  App.  773,  108  Pae. 
868;  Weeks  v.  Hull,  19  Conn.  376, 
50  Am.  Dee.  249;  Robinson  v.  State, 
16  Fla.  835;  Dowie  v.  Black,  90  111. 
App.  167;  State  v.  Reed,  41  La.  Ann. 
581,  7  South.  132;  Phillips  v.  King- 
field,  19  Me.  375,  36  Am.  Dee.  760; 
Annis  v.  People,  13  Mich.  511 ;  Pickens 
V.  State,  61  Miss.  563;  State  v.  How- 
ard, 9  N.  H.  485;  People  v.  Callahan, 
136  N.  Y.  Supp.  407;  People  v. 
Mather,  4  Wend.  (N.  Y.)  229,  21 
Am.  Dec.  122;  Gleason  v.  Williams, 
Tapp.  (Ohio)  174;  State  v.  Meadows, 
IS  W.  Va.  658. 

M  McMillion  v.  Cook  (Tex.  Civ. 
App.),  118  S.  W.  775;  Johnson  v. 
Brown,  51  Tex.  65;  Clapp  v.  Engle- 
dow,  72  Tex.  256,  10  S.  W.  462.  But 
in  the  first-named  case,  where  there 
was  no  such  cross-examination  as  dis- 
closed the  grounds  for  the  apprehen- 
sion referred  to  in  the  text,  the  error 


was  held  harmless.  In  Florida,  on  the 
other  hand, '  it  is  laid  down  that  the 
proper  practice  in  testing,  by  cross- 
examination,  the  extent  and  sources 
of  the  knowledge  or  information  of 
such  impeaching  witness  is  to  defer  it 
until  the  witness  has  been  turned  over 
in  regular  order  for  cross-examination 
in  general  at  the  close  of  the  examina- 
tion in  chief:  Nelson  v.  State,  32  Pla. 
244,  13  South.  361. 

45  Moulton  V.  State,  88  Ala.  119, 
6  L.  R.  A.  301,  6  South.  758;  People 
V.  Mayes,  113  Cal.  618,  45  Pac.  860; 
Randall  v.  State,  132  Ind.  539,  32  N. 
E.  305;  Shears  v.  State,  147  Ind.  51, 
46  N.  E.  331;  State  v.  McDonald,  57 
Kan.  537,  46  Pac.  966;  State  v.  Pain, 
48  La.  Ann.  311,  19  South.  138;  State 
V.  Boyd,  178  Mo.  2,  76  S.  W.  979; 
State  V.  Dill,  48  S.  C,  249,  26  S.  E. 
567;  People  v.  Weber,  149  Cal.  325, 
86  Pac.  671. 

46  Fox  V.  Commonwealth,  8  Ky. 
Law  Rep.  255,  1  S.  W.  396.  See 
Moulton  V.  State,  88  Ala.  119,  6  L. 
R.  A.  301,  6  South.  758;  White  v. 
State,  111  Ala.  92,  21  South.  380. 
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state  the  names  of  all  persons  whom  he  has  heard  make 
statements  imfavorable  to  the  reputation  of  the  person  in 
•question,*^  and  what  each  person  said.*^  But  these  state- 
ments of  the  witness  are  as  to  collateral  facts  and  cannot  he 
■contradicted  by  other  witnesses.**  The  cross-examiner 
may  ascertain  whether  the  unfavorable  reports  are  general 
or  confined  to  a  few  persons,^"  and  whether  the  witness 
knows  the  meaning  of  reputation  as  used  in  this  connec- 
tion.^i  It  may  be  shown  that  the  impeaching  witness  has 
made  statements  on  the  subject  conflicting  with  his  present 
iestimony.^2  And  generally,  the  witness,  who  thus  gives 
•evidence  of  the  reputation  of  another  witness,  must  be  pre- 
pared for  questions  which  in  turn  may  discredit  his  testi- 
mony, and  must  be  able  to  stamp  his  statements  with  the 
marks  of  bona  fides,  the  absence  of  bias  and  personal  feel- 
ing and  the  foundation  of  his  conclusion  on  a  logical  basis — ■ 
ihe  connection,  for  instance,  between  the  challenged  repu- 
tation and  its  source,  the  extent  of  the  reputation,  whether 
•only  to  veracity  or  generally.^^  The  witness  may  be  asked, 
for  instance,  whether  his  statement,  that  the  reputation  of 

■47  Bates    V.    Barber,    4    Gush.    (58  v.  Proehl,  104  Minn.  303,  116  N.  W. 

Mass.)    107;   State  v.  Miller,  71  Mo.  587;  Mather  v.  Preelove,  42  Hun,  65], 

ai;  Lofcer  t.  Winters,  7  Co-w.  (N.  Y.)  3  N.  Y.  St.  Eep.  424;  State  v.  Perking, 

263;   State  v.  Perkins,  66  N.  C.  126.  66  N.  G.  126. 

If    it    appears    on    cross-examination  49  Bobbins  v.  Spencer,  121  Ind.  596, 

that   the  bad   reports  concerning  the  22  N.  E.  660. 

■witness    are  based   on   suspicion,   the  ^o  People  v.  Mather,  4  Wend.    (N. 

party  calling  the  -witness  cannot  show  Y.)   229,  21  Am.  Dee.  122;   State  v. 

that  the  suspicions  are  without  f ounda-  Meadows,  18  W.  Va.  658 ;  Phillips  v. 

tion:    State  v.  Woodworth,   65   Iowa,  Kingfield,  19  Me.  375,  36   Am.  Dec. 

141,  21  N.  W.  490.  760. 

48  Lowman  v.  State,  161  Ala.  47,  50  51  Bullard  v.  Lambert,  40  Ala.  204; 

South.  43;  People  v.  Chin  Hane,  108  Hutts  v.  Hutts,  62  Ind.  214. 

Gal.    597,    41    Pae.    697;    Aneals    v.  52  state  v.  Lawlor,  28  Minn.  216,  9 

People,   134  111.   401,  25   N.  E.   1022  N.  E.  698;  Jordan  v.  State,  120  Ga. 

(details  of  an   assault   held  inadmis-  864,  48  S.  E.  352;  Lyles  v.  Common- 

■sible)  ;   Bobbins  v.  Spencer,  121  Ind.  wealth,  88  Va.  396,  13  S.  E.  802,  where 

596,   22   N.   E.   660;   Barnes  v.   Com-  it  is  held  that  the  question  of  his  cred- 

monwealth,    24   Ky.   Law   Bep.    1143,  ibility  rests  with  the  jury. 

70    S.    W.    827;    People    v.    Pyckett,  53  Barnett  v.  State,  89  Ala.  165,  7 

99  Mich.  613,  58  N.  W.  621;   Annis  South.  414;   N'Oel  v.   Dickey,   3  Bibb 

y.     People,     13     Mich.    511;     Harms  (Ky.),  268;  Burt  t.  Long,  106  Mich. 
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tiie  otHer  witness  is  bad,  is  not  founded  on  reputation  aris- 
ing from  the  particular  matter  or  offense  under  inquiry. 
If  it  were  shown  that  he  was  influenced  to  say  that  the  repu- 
tation of  the  accused  for  truth  and  morality  was  bad  be- 
cause of  the  crime  he  had  committed  and  which  was  then 
being  investigated,  "and  that  independent  of  the  odium 
attached  to  the  accused  for  its  commission  he  had  never 
heard  his  reputation  for  truth  or  morality  discussed,  it 
would  not  be  proper  to  allow  the  witness  to  give  evidence 
concerning  the  reputation  of  the  accused."^*  It  is  almost 
unnecessary  to  say  that  a  question  to  the  impeaching  wit- 
ness, "Is  it  not  a  fact  that  you  have  been  impeached  three 
times  in  Jackson  county?"  should  not  be  allowed.®^  Of 
course,  this  testimony  as  to  the  mere  rumors  of  misconduct 
above  mentioned  affords  no  proof  of  actual  misconduct  and 
has  no  relevancy  except  to  affect  the  credibility  of  the  im- 
peaching witness  and  to  ascertain  what  weight  or  value  is 
to  be  given  to  his  testimony.^^ 

§  865  (868).  Sustaining  an  impeached  witness — ^Laying 
foundation. — We  have  already  seen  that  a  person  cannot 
impeach  his  own  witness  by  proving  his  bad  character  for 
truth  and  veracity.®'^  Since  the  reputation  of  the  witness 
mil  be  presumed  to  be  good  until  attacked,  it  is  clear  that 
the  party  cannot  fortify  the  credit  of  his  witness  by  prov- 
ing good  character  for  truth,  until  the  credibility  of  the  wit- 
ness has  been  assailed;^^  nor  does  evidence  disputing  the 
testimony  of  a  witness  render  competent  evidence  intro- 

210,  64  N.  W.  60;   Titus  v.  Ash,  24  B7  See  §§853,  854,  ante.     See  note 

N.  H.  319;  State  v.  Cherry,  63  N.  C.  to  Johnson  v.  Patterson,  11  Am.  Deo. 

493.  757-760,   on   corroborative   testimony. 

B4  Smith  V.  Commonwealth,  140  Ky.  ^^  Brann  v.  Campbell,  86  Ind.  516; 

559,  131  S.  W.  499.  State  v.  Cooper,  71  Mo.  436;  Starks  v. 

55  Hellard    v.    Commonwealth,    119       ^7^^'  '  ^^^^f '  V'  "''  ^'''' 

Ky.  445,  84  S.  W.  329.  I"  ^7'  '^  f,"'  Z'     T"  "  ''°°"' 

'  '  10    Conn.    13;    Woey    Ho    v.    United 

66  Commonwealth    v.    O'Brien,    119  States,  109  Fed.  888,  48  C.  C.  A.  705; 

Mass.  342,  20  Am.  Eep.  325;  Leonard  Funderburg  v.  State,  100  Ala.  36,  14 

T.  Allen,  11  Oush.   (Mass.)   241;  Rex  Sonth.  877;  Johnson  v.  State,  129  Wis. 

V.  Martin,  6  Car.  &  P.  562.  146,  108  N.  W.  55;  First  Nat.  Bank 
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dueed  to  sustain  his  reputation  for  veracity.^®  The  gen- 
eral rule  is  that  a  party  is  not  entitled  to  give  evidence  of 
the  general  good  character  of  his  own  witnesses  unless  their 
character  is  drawn  in  question  by  the  opposite  side.*"* 
Otherwise  "great  delay  and  confusion  would  rise;  and,  as 
almost  all  cases  are  tried  upon  controverted  testimony,  each 
witness  must  bring  his  compurgators  to  support  him  when 
he  is  contradicted,  and,  indeed,  it  would  be  a  trial  of  the 
witnesses,  and  not  of  the  action.  "^^  It  does  not  matter 
how  much  a  witness  may  be  contradicted,  his  general  char- 
acter is  presumed  good  until  it  is  assailed  by  some  recog- 
nized method  of  impeachment.  This  may  be  undertaken 
by  showing  that  the  general  reputation  of  the  witness  for 
truth  is  bad,  by  showing  by  direct  proof  or  upon  cross- 
examination  that  he  has  been  convicted  of  an  infamous 
crime.  In  these  instances  the  attack  is  made  upon  his 
character,  and  is  not  so  much  upon  his  testimony  in  the  par- 
ticular case  as  upon  his  unreliability  as  a  witness.  When 
his  character  is  thus  assailed,  the  attack  may  be  repelled 
by  proof  of  general  good  reputation  for  truth.  Until  it  is 
impeached  it  is  not  in  issue.*^    But  when  the  reputation  of 

V.  Blakeman,  19  Okl.  106,  12  L.  R.  A.,.  B9  Stevenson   v.    Gunning's    Estate, 

N.  S.,  364,  91  Pac.  868;   Newton  v.  64  Vt.  601,  25  Atl.  697;  Diffenderfei 

Jaekson,  23  Ala.  335,  where  a  witness  v.  Scott,  5  Ind.  App.  243;  Murphy  v 

was  contradicted,  but  not  impeached;  State  (Tex.  Cr.  App.),  40  S.  W.  978. 

Meriam  v.  Hartford  Ry.  Co.,  20  Conn.  See  note  to  First  Nat.  Bank  v.  Blake- 

354,  52  Am.  Dec.  344,  which  makes  an  man,  12  L.  R.  A.,  N.  S.,  364. 

-exception  to  the  general  rule  in  the  60  Woey  Ho  v.  United  States,  109 

case  of  a,  stranger  from  another  state  Fed.  888,  48  C.  C.  A.  705. 

being  a  witness.     See,  also.  State  v.  61  Russell  v.  Coffin,  8  Pick.  (Mass.) 

Fruge,  44  La.  Ann.  165,  10  South.  621.  143. 

But  if  such  evidence  is  admitted,  it  is  62  Louisville  etc.  R.  Co.  v.  MoClish, 

not  reversible   error:    Green   v.   State  115  Fed.  268,  53  C.   C.  A.  60.     See, 

(Tex.),  12  S.  W.  872.     In  some  states  also,  State  v.  Ward,   49   Conn.   429; 

this  rule  is  declared  by  statute.     See  Tedens    v.    Schumers,    112    111.    263; 

the  late   cases:    Toole  v.   Davis    (Ga.  Brann  v.  Campbell,  86  Ind.  516 ;  State 

App.),  78  S.  E.  .865;   Jones  v.  State  v.  Archer,  73  Iowa,  320,  35  N.  W.  241; 

(Okl.  Cr.  App.),  133  Pac.  249;  Weaver  Gertz  v.   Railroad,  137   Mass.   77,  50 

T.  State   (Tex.  Cr.  App.),  IS'O  S.  W.  Am.   Rep.   285;    Brown  v.   Mooers,   6 

785;  Quails  v.  State  (Tex.  Cr.  App.),  Gray,  451;    People   v.   Gay,   7  N.  Y. 

158  S.  W.  539.  378;  Webb  v.  State,  29  Ohio  St.  351; 
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a  witness  is  thus  directly  attacked  by  the  adverse  party^ 
such  reputation  may  be  sustained  by  evidence  of  other  wit- 
nesses that  it  is  good,  and  that  they  would  believe  the  wit- 
ness under  oath.®^  Of  course,  the  sustaining  witness  in- 
such  cases  must  have  knowledge  of  such  reputation,  and  the- 
proper  foundation  for  the  testimony  must  be  laid.®*  But 
it  is  not  a  necessary  condition  that  he  should  have  heard  ther 
reputation  of  the  witness  discussed  or  called  in  question^ 
since  it  is  to  be  presumed  that  those  who  are  well  acquainted, 
with  the  witness  and  his  associates  would  have  heard  of  the- 
fact,  if  his  reputation  for  veracity  was  often  assailed  or 
called  in  question.  If  the  testimony  were  not  allowed- under 
such  circumstances,  "the  most  respectable  man  in  the  com- 
munity might  fail  in  being  supported,  if  his  character  for 
truth  should  happen  to  be  attacked.  Living  all  his  life- 
above  suspicion,  his  truth  would  rarely  be  the  subject  of" 
remark.     A  neighbor  might  be  obliged  to  admit,  as  in  this- 


Wertz  V.  May,  21  Pa.  274;  Stevenson 
V.  Gunning's  Estate,  64  Vt.  609,  25 
Atl.  697. 

63  Eedmond  v.  State,  4  Ala.  App. 
190,  59  South.  181;   Holley  v.  State, 
105    Ala.    100,    17    South.    102;    Me- 
Cutehen  v.  MoGutehen,  9  Port.  (Ala.) 
650;    Mereer   v.   State,   40    Fla.    216, 
74    Am.     St.    Eep.     135,    24    South. 
154;  Claokner  v.  State,  33  Ind.  412; 
State  V.  Nelson,  58  Iowa,  208,  12  N. 
W.   253;    State   v.   Tawney,   78   Kan. 
855,  99  Pac.  268 ;  State  v.  PuUen,  130 
La.  249,  57  South.  906;  Sloan  v.  Ed- 
wards, 61  Md.  89;   Commonwealth  v. 
Ingraham,  7  Gray  (Mass.),  46;  Ham- 
ilton V.  People,  29  Mich.  173;  Walker 
V.  Phoenix  Ins.  Co.,  62  Mo.  App.  209 
People  V.  Eector,  19  Wend.   (N.  Y.) 
569;   Stape  v.  People,  85  N.  Y.  390 
Bartlesville  First  Nat.  Bank  v.  Blake 
man,     19    Okl.     106,    91    Pac.     868 
Morss  V.  Palmer,  15  Pa.  51;  State  v. 
Jones,   29    S.   C.    201,    7    S.    E.    296 
Harris  v.  State,  49  Tgx.  Or.  App.  338, 


94  S.  W.  227;  Sheppard  v.  Love  (Tex- 
Civ.  App.),- 71  S.  W.  67;  Howard  v_ 
Galbraith  (Tex.  Civ.  App.),  30  S.  W_ 
689;  Paine  v.  Tolden,  20  Vt.  554 p 
George  v.  Pileher,  28  Gratt.  (Va.> 
299,  26  Am.  Eep.  350;  Louisville  etc- 
E.  Co.  V.  MeClish,  115  Fed.  268,  5S 
C.  C.  A.  60.  See  no.te  to  Lodge  v> 
State,  82  Am.  St.  Eep.  63.  See  the- 
late  cases:  Eedmond  v.  State,  4  Ala_ 
App.  190,  59  South.  181;  People  v> 
Silva,  20  Cal.  App.  120,  128  Pae.  348? 
Armfield  v.  Ealeigh  etc.  E.  Co.  (N.. 
C),  77  S.  E.  963;  Gilbert  v.  State,  8- 
Okl.  Cr.  App.  329,  127  Pac.  889; 
Hearn  v.  Harless  (Tex.  Civ.  App.)^ 
154  S.  W.  613. 

64  McCutchen  v.  McCutchen,  9  Port.. 
(Ala.)  650;  Gifford  v.  People,  148  HL 
173,  35  N.  E.  754;  Cook  v.  Hunt,. 
24  111.  535;  Lee  v.  Andrews,  151 
Mich.  5,  114  N.  W.  672;  Wolff  v. 
Western  Union  Tel.  Co.,  42  Tex.  Civ. 
App.  30,  94  S.  W.  1062;  Clay  v.  Rob- 
inson, 7  W.  Va.  348. 
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case,  that  he  had  never  heard  it  spoken  of,  and  yet  be  un- 
doubtedly competent  to  sustain  him.""^  It  sometimes, 
though  rarely,  happens  that  the  witness  is  "impeached" 
by  remarks  of  the  court,  in  which  case  the  party  producing 
him  is  entitled  to  rehabilitate  his  credibility.®^  Two  cases, 
however,  call  for  attention,  with  regard  to  their  applica- 
tion of  the  general  rule.  In  one  the  court  said  that  the 
evidence  of  witnesses  in  support  of  another  witness  is  only 
admissible  because  the  general  reputation  of  that  other  has 
been  assailed,  and  the  rule  is,  without  exception,  that  the 
witnesses  speaking  for  or  against  the  one  assailed  must 
first  state  that  they  know  his  general  reputation — that  is 
to  say,  that  they  know  what  is  generally  said  of  him  by 
"those  among  whom  he  dwells  or  with  whom  he  is  chiefly 
conversant,  for  it  is  this,  only,  that  constitutes  his  general 
reputation  or  character.""'^  "Suppose  one  or  many  wit- 
nesses swear  that  they  know  what  is  generally  said  of  a 
person  as  to  his  truthfulness,  and  that  his  reputation  thus 
established  is  bad,  would  the  fact  that  others  had  never 
heard  him  spoken  of  in  that  regard  tend  to  disprove  the 

65  Childs  V.  State,  55  Ala.  28;  First  bim  with  another  question,  whereupon 
Nat.  Bank  v.  Wolff,  79  Gal.  69,  21  defendant's  counsel,  objected,  and 
Pac.  551;  Hodgkins  v.  State,  89  Ga.  asked  that  witness  be  allowed  to  an- 
761,  15  S.  E.  695 ;  Taylor  v.  Smith,  16  swer  the  question,  at  which  time  the 
Ga.  7;  Gifford  v.  People,  148  111.  173,  court  said:  "The  witness  has  shown 
35  N.  E.  754;  State  v.  Nelson,  58  that  he  needs  a  careful  eross-examina- 
Iowa,  208,  12  N.  W.  253 ;  State  v.  Lee,  tion."  The  defendant  excepted  to  the 
22  Minn.  407,  21  Am.  Rep.  526;  State  remarks  of  the  court.  The  court  re- 
V.  Shafer,  22  Mont.  17,  55  Pac.  526 ;  plied :  "You  can  except  all  you  want 
People  V.  Davis,  21  Wend.  (N.  Y.)  to.  I  am  not  caring  for  your  appeal." 
309 ;  Hand  v.  Miller,  58  App.  Div.  126,  The  defendant,  in  view  of  the  cross- 
es N.  Y.  Supp.  531;  Bucklin  v.  State,  examination  and  the  remarks  of  the 
20  Ohio,  18;  Morse  v.  Palmer,  15  Pa.  court,  tendered  evidence  to  show  the 
51;  Henderson  v.  State  (Tex.  Or.  reputation  of  the  witness  for  truth 
App.),  39  S.  W.  116;  Davis  v.  Franke,  and  veracity,  which  tender  the  court 
33  Gratt.  (Pa.)  413;  Lemons  v.  State,  refused.  The  court  said  that  the  re- 
4  W.  Va.  755,  6  Am.  Rep.  293.  marks  of  the  judge  had  a  tendency  to 

66  Landers  v.  Qnincy  etc.  R.  Co.,  discredit  the  witness,  and  defendant 
134  Mo.  App.  80,  114  S.  W.  543.  In  ought  to  have  been  permitted  to  show 
this  case  the  witness  was  asked  a  ques-  that  his  reputation  for  truth  was  good, 
tion,  but,  before  he  had  completed  his  ^^^  1  Greenl.  Ev.,  §  461. 

answer,  plaintiff's  counsel  interrupted 


§  866  (869)       THE  LAW  OF  EVIDENCE  IN  CIVIL  CASES.  280 

evidence  of  the  impeacMng  witnesses?  Clearly  not."®' 
In  the  other  case  it  was  held  that  although  the  sustaining 
witness  testified  she  knew  the  prosecutrix  in  an  adultery 
case  since  she  was  four  years  old  and  that  her  general  repu- 
tation for  truth  was  good  in  the  community,  yet  inasmuch 
as  she  admitted  on  cross-examination  that  she  could  not 
say  "what  the  people  generally  say  of  this  young  lady  as 
to  her  truthfulness  and  veracity,"  the  admission  of  her  tes- 
timony was  error.®^  In  Maryland  it  is  held  that  the  fact 
of  the  existence  of  a  general  bad  reputation  may  be  nega- 
tived by  a  witness  having  equal  means  and  opportunity  of 
knowledge  as  the  impeaching  witness,  and  that  the  matter 
must  be  left  largely  to  the  discretion  of  the  court.''''  The 
reason  supporting  the  rule  that  if  the  witness  had  a  bad 
reputation,  his  friends  or  acquaintances  would  have  heard 
something  about  it,  commends  itself,  as  resting  on  a  more 
solid  foundation  of  the  knowledge  of  human  nature.  Ac- 
cordingly, the  rule  has  often  received  judicial  sanction  that, 
when  a  person's  character  has  not  been  called  in  question, 
this  fact  affords  good  evidence  that  his  character  is  good.'^ 

§  866  (869).  Same,  continued. — ^We  have  seen  that  the 
courts  should  confine  the  testimony  of  impeaching  witnesses 
within  reasonable  limits  as  to  time  and  place.'^^  Although 
the  same  principle  applies  when  witnesses  are  called  to 
sustain  reputation,  the  courts  justly  allow  somewhat  more 
latitude  in  this  respect.  If  the  witness  attacked  could  only 
prove  his  good  reputation  in  a  single  neighborhood  or  at 
the  time  of  the  trial,  serious  injustice  might  be  inflicted 
both  upon  him  and  the  party  for  whom  he  is  called  by  an 
unjust  and   unexpected   attack.''^     A  party  has  the    right, 

68  Magee  v.  People,  139  111.  138,  28  T3  Stratton  v.  State,  45  Ind.  468; 
N.   E.   1077.  King  v.  Kersey,  2  Ind.  402 ;  Hardwiok 

69  State    y.    Hansen    (Utah),    122  "'  Hardwick,  130  Iowa,  230,  106  N.  W. 
Pac.  375.  639;    Morss   v.    Palmer,    15    Pa.    51; 


Alderson   v.    State,   53    Tex.    Or.   525, 

111    S.    W.    738;    Chess   v.   Chess,    1 

71  See  cases   last  cited.  '    pe^^.   &  w.    (Pa.)    32,  21   Am.  Dec. 


70  Sloan  V.  Edwards,  61  Md, 

71  See  cases   last  cited. 

72  See  §  869  et  seq.,  ante.  350. 
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after  introducing  testimony  to  the  effect  that  his  witness' 
reputation  was  good  during  the  years  when  it  had  been 
assailed  by  the  other  side  to  show  what  his  reputation  had 
been  in  previous  years.  The  limit  placed  upon  time  as  to 
reputation  is  usually  confined  to  a  reasonable  period  with 
reference  to  the  time  when  it  is  called  in  question.  A 
man's  reputation  may  change  as  years  go  by,  but  when 
assailed  for  a  period  of  time  he  has  the  right  not  only  to 
show  that  it  was  good  during  those  years,  but  had  always 
been  good.^*  It  is  not  necessary  to  the  admission  of  sus- 
taining testimony  that  the  attack  by  impeachment  should 
have  been  successful.  It  is  held  "that  any  inquiries  of  wit- 
nesses by  one  party  as  to  the  general  reputation  for  truth 
and  veracity  of  a  witness,  introduced  by  the  other  party, 
are  to  be  considered  as  an  impeachment  of  the  general  char- 
acter of  the  witness,  so  far  as  to  open  that  subject  to  the 
introduction  of  evidence  to  sustain  his  good  character. 
The  attempt  thus  made  to  impeach  may  prove  wholly  abor- 
tive, as  it  often  does  upon  evidence  apparently  more  un- 
favorable. But  if  the  party  against  whom  the  witness  is 
called  is  iiot  content  to  leave  the  credit  of  the  witness  to  be 
judged  of  by  his  appearance  on  the  stand,  the  testimony  he 
gives,  and  the  contradictory  testimony  that  may  be  offered, 
but  opens  another  ground  of  impeachment,  and  voluntarily 
enters  upon  the  same  before  the  jury  by  inquiries  pertinent 
to  that  issue,  he  cannot,  because  he  finds  that  he  has  been 
unsuccessful,  limit  the  inquiry  to  the  witnesses  to  whom 
he  has  propounded  interrogatories.  It  is  open  to  the  other 
party  in  such  case  to  sustain  the  reputation  of  his  witness 
in  the  usual  form  of  calling  witnesses  to  testify  to  his  good 
character  as  a  man  of  truth  and  veracity."  ''^  When  a  wit- 
ness has  testified  to  the  good  character  of  another,  he  may 
be  cross-examined  as  to  the  existence  of  reports  which  may 
have  existed  in  respect  to  such  person;'"'  and,  if  he  testified 

74  Dimmiek  v.   United   States,   135       Gray  (Mass.),  46;  Harris  v.  State,  49 
Fed.  257,  70  C.  C.  A.  141.  Tex.  Cr.  App.  338,  94  S.  W.  227. 

75  Commonwealth    v.    Ingraham,    7  76  Stape  v.  People,  85  N.  Y.  390. 
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to  the  existence  of  any  such  reports  from  which  an  un- 
favorable inference  might  be  drawn,  he  may  be  asked  on 
re-examination  to  state  the  nature  of  such  reports,  in  order 
that  the  jury  may  judge  whether  they  are  of  such  a  kind 
as  to  impair  the  credibihty  of  the  witness.'^'  In  G-eorgia, 
it  is  held  that  when  a  witness  has  been  attacked  as  unworthy 
of  credit  on  account  of  general  bad  character,  and  a  witness 
called  to  sustain  him  testifies  that  his  character  is  bad, 
but  that,  notwithstanding  this  fact,  he  would  believe  him 
on  oath,  the  jury  should  be  allowed  to  consider  this  evi- 
dence in  determining  what  credit  is  to  be  given  the  attacked 
witness.''^  The  sustaining  witness  is  liable  to  the  same 
cross-examination  as  the  impeaching  witness  to  elicit  the 
grounds  upon  which  he  bases  his  testimony,  to  test  his  cred- 
ibility. It  is  legitimate  cross-examination  of  a  character 
witness  to  ask  whether  he  has  ever  heard  of  the  person 
whose  reputation  is  under  investigation  having  been  ac- 
cused of  committing  acts  inconsistent  with  the  character 
which  he  has  attributed  to  him.''^®  And  generally,  it  will  be 
found  that  the  rules  which  apply  to  the  cross-examination 
of  an  impeaching  witness  apply  with  equal  force  to  that  of 
a  sustaining  witness. 

§  867  (870).  Does  a  collateral  attack  admit  sustaining 
testimony. — While  it  is  clear  that  a  direct  attack  upon  the 
reputation  of  a  witness  admits  evidence  to  sustain  his  cred- 
ibility, the  question  whether  such  evidence  is  rendered 
admissible  by  a  collateral  attack  is  involved  in  more  diffi- 
culty. It  has  sometimes  been  held  that,  if  it  appears  from 
the  cross-examination  of  a  witness  that  he  has  been  guilty 

TT  Stape  v.   People,  85  N.  Y.  390,  whether    he   would    believe    the    other 

where  it  is  held  that  the  person  calling  witness  on  his  oath,  and  that  the  wit- 

the    witness    had    the    right    to    ask  ness    may    be    sustained    "by    similar 

whether  the  reports  were  in  respect  to  proof  of  character."     See,  also,  Hamil- 

his  drinking  and  trading  horses.     See  ton  v.  People,  29  Mich.  173. 

§  864,  ante.  79  People  v.  Weber,  149  Cal.  325,  86 

78  Suddeth  V.  State,  112  Ga.  407,  37  Pac.    671;    Wachstetter    v.    State,    99 

S.  E.  747.     In  Georgia  the  code  (Ga.  Ind.  290,  50  Am.   Rep.   94;    State  v. 

Civ.   Code,   §  5293)    provides   that  the  Brown,  100  N.  G.  519,  6  S.  B.  569. 
impeaching    witness    may    be    asked 
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of  immoral  conduct,^"  or  charged  with  a  criminal  offense,** 
lie  may  be  sustained  by  evidence  of  good  character  for 
truth.  So  it  was  held  that,  when  a  witness  was  assailed  by 
■evidence  that  he  had  been  suborned  and  paid  for  his  testi- 
mony, his  good  character  for  veracity  might  be  shown.*^ 
So  the  same  class  of  testimony  has  been  received  in  an 
action  on  an  insurance  policy,  where  the  defendant  had 
sought  to  prove  that  the  plaintiff  had  burned  his  building 
and  made  false  proofs  of  loss ;  *^  and  in  an  action  for  for- 
gery where  the  defendant  sought  to  prove  that  a  witness 
for  the  state  had  himself  committed  the  forgery,  proof  of 
the  good  character  of  such  witness  was  allowed.^*  In  a 
INew  York  case,  which  reviews  the  authorities  from  that 
state  which  are  cited  above,  the  conclusion  of  the  court  was 
thus  stated:  "In  general,  a  party  will  not  be  permitted  to 
give  evidence  of  his  witness'  good  character,  until  it  has 
loeen  attacked  on  the  other  side,  either  by  the  evidence  of 
Tv^itnesses  called  for  such  purpose,  or  by  the  evidence  of  the 
•witness  on  cross-examination,  going  to  impeach  his  general 
^character. "  *^  In  this  case,  it  was  held  that  such  evidence 
"was  not  made  admissible  by  the  fact  that  the  witness  had 

80  People  V.  Eector,  19  Wend.  (N.  dock,  53  Mo.  App.  151;  Stacy  v. 
Y.)  569;  Bex  y.  CSarke,  2  Stark.  241.  Graham,  14  N.  Y.  492;  People  v.  Gay, 
See  note  to  Great  Western  etc.  Co.  v.  7  N.  Y.  378;  Wick  v.  Baldwin,  51 
lioomis,  88  Am.  Dec.  321.  Ohio  St.  51,  36  N.  E.  671;  La  Follette 

81  Carter  V.  People,  2  Hill  (N.  Y.),  Coal  etc.  Co.  v.  Minton,  117  Tenn. 
317;  Central  Banking  Co.  v.  Dodd,  83  415,  11  L.  E.  A.,  N.  S.,  478,  101  S.  W. 
<Ga.  507,  10  S.  E.  206.  178 ;    Warfield   v.   Louisville   etc.   Ey. 

82  People  v.  Ah  Pat,  48  Cal.  61.  Co.,   104  Tenn.   74,   78  Am.   St.  Eep. 
S3  Mosley  v.  Vermont  Ins.  Co.,  55       911,  55  S.  W.  304;  State  v.  Ezell,  41 

"Vt.  142.  Tex.    35;    Chesapeake   etc.    R.   Co.   v. 

84  Webb  V.  State,  29  Ohio  St.  351.  Fortune,  107  Va.  412,  59  S.  E.  1095. 
IFor  other  similar  eases,  see  March  v.  See  §  865,  ante.  A  very  liberal  rule 
Slarrell,  46  N.  C.  329;  Harrington  v.  as  to  what  is  an  attack  upon  the  ehar- 
3LiOuisville  etc.  E.  Co.,  104  Tenn.  74,  78  acter  of  a  witness  obtains  in  some 
Ji.m.  St.  Eep.  911,  55  S.  W.  304.  states :  State  v.  Cherry,  63  N.  C.  493 ; 

85  Sogers  V.   Moore,   10   Conn.   13;  Paine  v.  Tilden,  20  Vt.  554;  State  v. 
Diffenderfer  v.  Scott,  5  Ind.  App.  243,  De   Wolf,   8   Conn.   93,   20   Am.   Dec. 
32  N.  B.  87;  State  v.  Fruge,  44  La.  90;  Harris  v.  State,  49  Tex.  Cr.  338, 
Ann.   165,   10  South.   621;   Eussell  v.  94  S.  W.  227.     See  thi  next  section. 
C!ofla.n,  8  Pick.  143;  Fulkerson  v.  Mur- 
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stated  on  cross-examination  that  he  had  been  prosecuted 
for  perjury.  The  conflict  of  the  cases  has  arisen  from  the 
difficulty  of  characterizing  the  nature  of  the  evidence  called 
forth  on  cross-examination,  and  Bronson,  J.,  in  a  well- 
known  New  York  case,*^  drew  the  distinction  between  a  case 
where  the  cross-examination  is  confined  to  topics  pertinent 
to  the  issue  upon  trial,  and  where  it  is  entirely  collateral 
to  the  issue,  and  only  tends  to  impair  the  credit  of  the 
witness.  In  the  latter  case,  evidence  of  general  reputation 
that  his  character  for  truth  is  good,  or  which  goes  to  repair 
his  character  thus  presumptively  damaged,  is  admissible, 
while  in  the  former,  although  the  cross-examination  may 
have  incidentally  impaired  his  credit,  yet  it  is  not  to  be 
restored  by  evidence  of  general  reputation.*''  As  we  have 
seen,  although  it  is  held  in  some  of  the  cases  that  answers 
on  cross-examination,  which  tend  to  disparage  the  character 
of  the  witness,  are  sufficient  to  render  admissible  sustaining 
evidence  of  his  good  character,  and  although  there  is  con- 
siderable authority  in  the  decisions  to  support  this  view,  the 
practice  would  undoubtedly  lead  to  great  confusion  and  the 
multiplicity  of  collateral  issues,  unless  carefully  guarded 
by  the  discretion  of  the  trial  judge.**  In  the  next  section 
we  deal  with  the  effect  of  contradictory  statements  of  the 
witness  with  regard  to  sustaining  him,  but  the  opinion 
thereon  of  Johnson,  J.,*^  calls  for  reproduction,  as  it  deals 
also  with  facts  stated  by  the  witness  against  himself.  "We 
think  the  settled  rule  in  this  state  now  is,  that  where  the 
veracity  of  a  witness  is  attacked,  and  he  is  sought  to  be 
impeached  only  by  proof  of  contradictory  statements  made 
by  him  on  other  occasions,  in  respect  to  the  same  matter, 
or  by  proof    of    particular  facts    stated   by  such  witness 

86  People  f.  Hulse,  3  Hill  (N.  Y.),  People  v.  Eector,  19  Wend.   (N.  Y.) 

309.  569;  Diffenderfer  v.  Scott,  5  Ind.  App. 

8T  Dissenting  opinion  in  People  T.  243,  32  N.  E.  87;  Hannali  v.  McKel- 

Gay,  7  N.  Y.  384,  in  which  Welles,  J.,  lip,  49  Barb.  (N.  Y.)  342;  Braddee  v. 

ably  reviewed  the  cases.     Ruggles,  C.  Brownfield,     9     Watts     (Pa.),     124; 

J.,  concurred  in  the  dissent.  Schaser  v.  State,  36  Wis.  429. 

88  See  dissenting  opinion  of  Welles,  89  Frost  v.  McCargar,  29  Barb.  (N. 

J.,  in  People  v.  Gay,  7  N.  Y.  378;  Y.)  617. 
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against  himself  on  his  examination,  evidence  of  general 
good  character,  or  of  good  character  for  truth  and  ^'eracity, 
in  support  of  the  witness,  is  incompetent."  Where  a  de- 
fendant witness  in  an  action  on  a  note  admitted  he  had  been 
charged  with  swearing  falsely  in  a  matter  where  he  had 
been  a  party,  and  his  counsel  offered  to  call  witnesses  to  his 
good  character  for  truth,  it  was  held  that  the  offer  was 
properly  rejected.^"  The  distinction  between  an  attack  on 
the  character  of  the  witness  for  credibility  and  the  character 
of  the  testimony  for  belief  has  been  well  taken.  "It  is  only 
when  the  character  of  the  witness  for  credibility  is  directly 
attacked  by  general  evidence  regarding  his  standing  and 
character  for  truth  and  veracity,  or  by  showing  he  has  made 
contradictory  or  inconsistent  statements,  either  out  of  court 
or  in  court,  or  that  he  has  been  convicted  of  some  crime,  or 
engaged  in  some  act  affecting  his  credibility,  like  suborning 
or  attempting  to  suborn  a  witness  or  suppress  the  testimony 
in  the  case  on  trial,  that  sustaining  evidence  can  be  used. 
But  when  the  character  of  the  testimony  given  by  a  witness 
is  attacked  only  by  showing  its  improbability,  or  by  other 
testimony  conflicting  with  the  testimony  of  the  witness,  sus- 
taining testimony  cannot  be  admitted.  If  admitted  when 
there  is  only  a  conflict  in  the  testimony  of  opposing  wit- 
nesses, the  opposing  witnesses  on  both  sides  could  be  sup- 
ported by  sustaining  testimony  in  regard  to  their  standing 
and  character  by  reputation  as  witnesses,  and  the  trial 
would  be  prolonged  indefinitely.  "°^  It  is  well  settled  that, 
when  proof  is  given,  either  by  cross-examination  or  other 
evidence,  that  the  witness  has  been  convicted  of  a  crime,  his 
good  reputation  for  truth,  since  such  conviction,  may  be 
shown?^    But    such   testimony  is  not    received    where    it 

90  Hannah  v.  McKellip,  supra.  92  Webb  v.  State,  29  Ohio  St.  361; 

91  Stevenson  v.  Gunning,  64  Vt.  Gertz  v.  Fitchburg  Ry.  Co.,  137  Mass. 
601,  25  Atl.  697.  S«e,  also,  IMnder-  77,  50  Am.  Eep.  285;  Bex  v.  Clarke, 
berg  V.  State,  100  Ala.  36,  14  South.  2  Stark.  241;  Wick  v.  Baldwin,  51 
877;  Tea«ns  V.  Sehumers,  112  111.  263 ;  Ohio  St.  51,  36  N.  E.  671;  Luttrell 
People  V.  Cowgill,  93  Cal.  597,  29  Pae.  v.  State,  40  Tex.  Cr.  65],  51  S.  W 
228;  Spurr  v.  United  States,  87  Fed.  930;  Kraimer  v.  State,  117  Wis.  350, 
701,  31  C.  C.  A.  202.  93  N.  W.  1097. 
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appears  that  the  witness  was  acquitted,®*  or  merely  charged 
with  crime  without  a  conviction.®*  So  where  a  witness^ 
admitted,  on  cross-examination,  that  he  had  been  drunk  on 
various  occasions,  it  was  held  that  this  did  not  render  testi- 
mony admissible  as  to  his  general  good  character  for 
veracity.*^  Where  proof  has  been  offered  that  a  witness, 
has  been  convicted  of  a  crime,  evidence  will  be  received  that 
he  has  reformed  and  leads  an  honest  life.®®  And  evidence- 
may  be  given  of  the  circumstances  of  the  crime  by  way  of 
explanation.®''  But  in  the  majority  of  the  states  evidence- 
will  not  be  received  that  the  crime  was  not  in  fact  com- 
mitted.®^ In  some  of  those  states  the  right  to  ask  a  witness- 
whether  he  has  been  convicted  is  statutory,  and  when  ther 
witness  answers  in  the  affirmative  this  ends  the  line  of  in- 
quiry. It  is  obvious  that  to  permit  the  witness  to  go  behind 
the  conviction  would  open  up  a  wide  field  upon  a  collateral 
issue,  and  amount  to  a  retrial  of  issues  already  adjudicated, 
by  a  court  of  competent  jurisdiction,  in  addition  to  divert- 
ing the  attention  of  the  jury  from  the  main  issue.®®  In 
other  jurisdictions,  it  is  held  that  the  record  is  not  conclu- 
sive, and  the  witness  may  show  notwithstanding  the  record 
that  he  was  in  fact  innocent.^®"  There  should  be  little  room: 
for  confusion  when  the  purpose  for  which  the  record  is 
offered  is  considered.     Such  a  judgment  is  conclusive  for- 

93  Harrington   y.   Lincoln,   4 .  Gray  Ind.  357,  30  L.  R.  A.,  N.  S.,  846,  ana 

(Masa.),  563,  64  Am.  Dec.  95.  note,  88  N.  E.  689;  State  v.  Watson^ 

9*  People  V.  Gay,  7  N.  Y.  378;  Lipe  65  Me.  74;  Lamoureux  v.  New  York 

V.  Eisenlerd,  32  N.'y.  229.  etc.  By.  Co.,  169  Mass.  83S,  47  N.  E. 

95  McCarty  v.  Leary,  118  Mass.  509.  1009;  Commonwealth  v.  Galligan,  155- 

96  Tenn.'  C.  I.  &  E.  Co.  v.  Haley,  Mass.  54,  28  N.  E.  1129;  Gertz  v. 
85  Fed.  534,  29  C.  C.  A.  328  Fitchburg  E.  Co.,  137  Mass.  77,  50- 
("trusty").  Am.    Eep.    285;    Cole   v.   Lake   Shore- 

97  State  V.  McClellan,  23  Mont.  532,  etc.  E.  Co.,  95  Mich.  77,  54  N.  W. 
75  Am.  St.  Eep.  558,  59  Pac.  924;  638;  Smith  v.  State  (Miss.),  5» 
South  Cot,  &  C.  S.  E.  Co.  v.  Beatty,  South.  96;  State  v.  Leo,  80  N.  ,7.  L. 
20  Ky.  Law  Rep.  1845,  50  S.  W,  239.  21,  77  Atl.  523;  Territory  T.  Garcia^ 
Or  the  nature  of  the  crime:    Carlson  15  N.  M.  538,  110  Pac.  838. 

V.  Winterson,  147  N.  Y.  652,  42  N.  E.  09  Smith  v.  State,  supra. 

347.  100  Eeed  .,  State,  66  Neb.  184,  92: 

98  Puller  V.  State.  147   Ala.  S5,  41  N.  W.  321.  Sec  §589,  ante. 
South.    774;    Dotterer    v.    State,    173 
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the  purpose  of  establishing  the  fact  that  it  has  been  ren- 
dered and  all  the  legal  consequences  which  flow  from  it. 
Therefore,  when  by  law  the  fact  of  conviction  disqualifies 
a  witness,  the  record,  when  introduced  for  that  purpose,  is 
unimpeachable  and  the  evidence  is  for  the  court  and  not  the 
jury.  When  offered  for  the  purpose  of  establishing  the 
fact  of  guilt,  there  is  a  great  weight  of  authority  for  the 
proposition  that  it  is  not  admissible  in  a  civil  case,  but  it 
is  well  settled  that,  if  admitted,  it  is  only  prima  facie  evi- 
dence.^ Of  course,  if  questions  are  as  to  mere  arrests  or 
indictments,  the  witness  should  be  allowed  to  explain  the 
circumstances.^ 

§  868  (871).    Proof  of  contradictory  statements  of  wit- 
ness does  not  permit  evidence  of  his  good  character. — We 

have  so  far  dealt  with  the  evidence  of  general  reputation 
to  sustain  a  witness  (a)  in  case  of  a  direct  attack,  (b)  when 
the  witness  has  been  impeached  by  evidence  of  particular 
acts  of  criminal  or  moral  misconduct  either  by  the  record 
of  conviction  or  otherwise  on  cross-examination.  We  have 
now  to  consider  the  right  to  present  such  testimony  when 
evidence  of  contradictory  or  inconsistent  statements  has 
been  elicited.  It  has  sometimes  been  held  that,  where  proof 
has  been  offered  of  the  inconsistent  or  contradictory  state- 
ments of  a  witness,  his  credit  may  be  sustained  by  proof 
of  his  good  reputation  for  truth  and  veracity;  that,  since 
the  object  of  the  attack  is  to  impeach  the  witness,  the  mode 
of  such  attack  is  immaterial,  and  that  the  same  reasons 
exist  for  sustaining  the  witness,  as  where  witnesses  are 
called  to  testify  to  his  bad  reputation.  Quite  recent  cases 
in  several  jurisdictions  hold  that  either  side  is  entitled  to 
prove  general  reputation  for  truth  and  veracity  of  a  witness 
who  has  been  impeached,  or  sought  to  be  impeached,  by 
proof  of    contradictory  statements.^     But  it  is  the  better 

1  Sims  V.  Sims,  75  N.  T.  466;  1  3  Graham  v.  State,  153  Ala.  38,  45 
Greenl.  Ev.,  §§537,  553.  South.  580;-  Towns  v.  State,  111  Ala." 

2  Stewart  V.  State  (Tex.  Cr,  App.),  1,  20  South.' 598;  Brown  v.  State, 
67  S.  W,  ]07;  Driscoll  v.  People,  47  142  Ala.  287,  38  South.  268;  Haley 
Mich.  413,  11  N.  "W.  221.  v.  State,  63  Ala;  83;  Mercer  v.  State, 
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view,  and  the  one  sustained  by  the  weight  of  authority, 
that,  in  such  cases,  the  witness  cannot  he  fortified  by  evi- 
dence of  good  character.  Although  the  contradiction  in  his 
statements  may  tend  to  show  that  he  ought  not  to  be  be- 
lieved in  the  particular  case,  this  does  not  necessarily  touch 
his  general  good  character  for  truth  or  integrity,  since  the 
inconsistency  may  be  the  result  of  mistake  or  forgetful- 
ness.*  In  overruling  a  previous  decision  in  Oregon,  the 
court  said:  "We  are  convinced,  after  a  careful  examination 
of  the  reasons,  pro  and  con,  the  better  rule  is  to  exclude 
such  evidence — that  it  facilitates  trials  by  avoiding  a  multi- 
plicity of  collateral  issues,  and  the  confusion  ordinarily 
incident  thereto — that  it.  tends  to  secure  the  proper  deter- 
mination of  the  legal  rights  of  parties  by  confining  the  evi- 
dence and  the  attention  of  the  triers  to  the  real  issues  sought 
to  be  litigated,  and  it  is  sustained  by  the  weight  of  judicial 
authority.  Besides,  the  reason  upon  which  the  opposite 
rule  is  founded  which  allows  the  impeached  witness  to  be 
sustained  by  such  evidence,  applies  with  equal  force  to  the 

40  Pla.  216,  74  Am.  St.  Eep.  135,  24  112  N.  W.  103;   State  v.  Owens,  109 

South.   154;    Clark   v.   State,   117   Ga.  Iowa,    1,    79    N.    W.    462;    State    v. 

254,    43    S.    E.    853     (by    statute);  Archer,  73  Iowa,  320,  35  N.  W.  241 ; 

Board  of  CommrB.  Carroll  Co.  v.  O'Gon-  Shields  v.   Conway,  133  Ky.   35,   117 

nor,  137  Ind.  622,  35  N.  E.  1006,  37  S.  W.   340;   Vance  v.  Vance,  2  Met. 

N.    E.    16;    Clark   v.   Bond,    29    Ind.  (Ky.)    581;    Gertz   v.   Fitehburg   Ey. 

555 ;     State    v.    Boyd,    38    La.    Ann.  Co.,  137  Mass.  77,  -50  Am.  Eep.  285 ; 

374;    Davis    T.    State,    38    Md.    15;  Brown    v.    Mooers,    6    Gray    (Mass.), 

Isler  V.  Dewey,  71  N.  C.  14;  Bartles-  451;  Sheppard  v.  Tocum,  10  Or.  402; 

ville  etc.  Bank  v.  Blakeman,  19  Okl.  Webb  v.  State,  29  Ohio  St.  351;  First 

106,  12  L.  E.  A.,  N.  S.,  364,  91  Pac.  *  Nat.  Bank  v.  Commercial  Assu'r.  Co., 

868;    Glaze   v.   Whitley,    5    Or.    164;  33   Or.    43,   52   Pac.   1050;   Wertz   v. 

Dickson  v.  State  (Tex.  Or.  App.),  146  May,  21  Pa.   274;   State  v.  Eiee,  49 

S.  W.  914;  Contreras  v.  San  Antonio  S.  C.  418,  61  Am.  St.  Eep.  816    27  S. 

Traction  Go.   (Tex.  Civ.  App.),  83  S.  E.  452;  Chapman  v.  Cooley,  12  Eich. 

W.  870;  Ledbetter  v.  State  (Tex.  Or.  (S.  C.)  654;  Heywood  v.  Eeed,  4  Gray 

App.),  29  8.  W.  479;  Burrell  v.  State,  (Mass.),  574,  where  the  testimony  was 

18  Tex.  713;  Paine  v.  Tilden,  20  Vt.  rejaoted,  though  the  contradictory  tes- 

554;    George    v.    Piloher,    28    Gratt.  timony  also  imputed  fraud  to  the  wit- 

(Va.)    299,  26  Am.  Eep.  350;   State  ness;   Hannah  v.  McKellin,  49  Barb. 

V.  Staley,  45  W.  Va.  792,  32  S.  E.  198.  (N.  Y.)  342    (same,  where  it  appeared 

1  People   V.   Bush,    65    Gal.    129,    3  that    third   persons    had    accused    the 

Pac.  590;   Stamper  v.  Griffin,  12  Ga.  witness  of  false  swearing);  People  v. 

450;, State  v.  Hoffman,  134  Iowa,  587,  Hulse,  3  Hill  (N.  Y.),  309.' 
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impeaching  witness,  and,  carried  to  its  logical  results,  would 
and  ought  to  include  similar  evidence  to  sustain  him. ' '  ^ 
On  the  same  principle,  and  for  still  stronger  reasons,  it 
is  no  ground  for  the  introduction  of  evidence  to  sustain  the 
character  of  a  witness  that  other  witnesses  have  contra- 
dicted him  hy  testifying,  to  a  different  state  of  facts,  and 
this  remains  true,  although  the  contradiction  is  of  such  a 
character  as  to  incidentally  impute  immorality  or  crime.* 
It  is  obvious  that  if  it  were  permissible  to  introduce  such 
evidence,  a  trial  would  become  a  question  of  interminable- 
ness  of  inquiry  into  the  veracity  of  witnesses  and  the  issues 
would  sink  into  minor  importance.  "If  permitted,  each  of 
the  contradicting  witnesses  would  have  the  same  right,  and, 
not  only  so,  but  all  of  the  supporting  witnesses  on  each 
side  contradicting  each  other  would  be  entitled  to  the  same 
privilege.  It  is  thus  seen  that  the  rule  must  be  limited  to 
cases  where  witnesses  are  called  to  impeach  the  general 
character  of  a  witness;  otherwise  it,  instead  of  reaching 
truth  by  the  verdict,  would  tend  to  stifle  it  under  a  large 
number  of  side  issues,  calculated  to  obscure,  and  not  to 
elucidate,  them."  ^     Nor  is  evidence  rendered  admissible  by. 

5  Sheppard  v.  Yooum,  supra,  over-  Bishop,  4  Duer  (N.  Y.),  420;  Starks 
ruling  Glaze  V.  Whitley,  5  Or.  164.  v.    People,    5    Denio    (N.    T.),    106; 

6  Bell  T.  State,  124  Ala.  94,  27  Osmun  v.  Winters,  25  Or.  260,  35  Pao. 
South.  414;  Owens  v.  White,  28  Ala.  250;  Braddee  v.  Brownfield,  9  Watts 
413;  Titles  Ins.  etc.  Co.  v.  Ingersoll,  (Pa.),  124;  Parr  v.  Thompson, 
153  Cal.  1,  94  Pae.  94;  State  v.  Ward,  1  Cheves  (S.  C),  37;  Adams  v.  Inter- 
49  Conn.  429;.  Saussy  v.  South  Pla.  national  etc.  E.  Co.  (Tex.  Civ.  App.), 
Ey.  Co.,  22  Pla.  327;  Anderson  v.  122  S.  W.  895;  State  ».  Nelson,  13 
Southern  Ey.  Co.,  107  Ga.  500,  33  Wash.  523,  43  Pac.  637;  Louisville 
S.  E.  644;  Miller  v.  Western  etc.  Ky.  etc.  E.  Co.  v.  MeClish,  115  Fed.  268, 
Co.,  93  Ga.  480,  21  S.  B.  52;  Tedens  53  0.  C.  A.  60.  The  same  is  true 
V.  Schumers,  112  111.  263 ;  Chicago  where  there  is  a  mere  attempt  to  show, 
&  A.  Ey.  Co.  V.  Pisher,  31  111.  App.  by  cross-examination,  a  different  state 
36;  Diffenderfer  v.  Scott,  5  Ind.  App.  of  facts:  Stevenson  v.  Gunning's  Es- 
243,  32  N.  E.  87;  Brann  v.  Campbell,  tate,   64  Vt.   601,   25   Atl.   697.     See, 

86  Ind.  516;  Cupp  v.  Commonwealth,       also,  Davis  v.   State,  38   Md.   15,   in 

87  Ky.  35,  7  S.  W.  405,  9  Ky.  Law  which  interesting  complications  of 
Kep.  877;  Vernon  v.  Tucker,  30  Md.       cross-witnesses  are  discussed. 

456;    Atwood    v.    Dearborn,    1    Allen  T  Tedens  v.  Schumers,  112  111.  263. 

(Mass.),  483,  79  Am.  Deo.  755;  State  As  to  whether  the  fact  that  a  witness' 

V.   Thomas,   78   Mo.   327;    Leonori  v.  testimony  is  contradicted  by  opposing 
Evidence  V — 19 
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the  fact  that  the  witness  has  been  attacked  in  the  argument 
of  counsel.*  In  several  cases,  an  exception  to  the  general 
rule  has  been  recognized.  Where  the  testimony  imputes 
gross  fraud  to  the  subscribing  witness  of  a  will,  since  de- 
ceased, evidence  has  been  received  to  sustain  the  character 
of  such  witness.*  So  such  testimony  was  permitted  where 
the  evidence  tended  to  show  that  the  testatrix  was  nearly 
unconscious  at  the  time  her  signature  was  obtained.^"  In 
Connecticut,  considerable  latitude  seems  to  have  beeii 
allowed  in  receiving  this  kind  of  testimony;  for  example, 
the  courts  of  that  state  have  admitted  evidence  to  sustain 
the  character  for  veracity  of  one  who  was  a  stranger  in  the 
community  ^^  and  of  a  deaf  and  dumb  person,'^  although 
such  character  had  not  been  assailed. 

§  869  (872).  Former  statements  of  witness  not  admis- 
sible to  corroborate  him. — We  are  now  to  consider  the 
effect  of  offering  in  evidence  correspondent  or  consonant 
statements.  A  consonant  statement  has  been  defined  as  "a 
prior  declaration  of  a  witness  whose  testimony  has  been 
attacked,  and  whose  credibility  stands  impeached  which, 
considering  the  impeachment,  the  court  will  allow  to  be 
proved  by  the  person  to  whom  the  declaration  was  made,  in 
order  to  support  the  credibility  of  the  witness,  and  which, 
but  for  the  existence  of  such  impeachment,  would  ordinarily 
be  excluded  as  hearsay.  "^^     Hence,  the  rule  has  sometimes 

testimony  warrants  the  introduction  of  11  Merriman   v.   Hartford  Ry.   Co., 

evidence  of  his  reputation   for  truth  20    Conn.    354,    52    Am.    Dec.    344; 

and  veracity,  see  note  to  First  Nat.  Croolf  v.  State,  27  Tex.  App.  19S,  11 

Banlc   V.   Blakeman,   in   12   L.   E.   A.,  S.  W.  444. 

N.  S.,  364.  12  State  v.  De  Wolf,  8  Conn.  93,  20 

8  Ricks  V.  State,  19  Tex.  App.  308;  Am.  Dec.  90  (attempt  to  ravish).  In 
Brown  v.  Mooers,  6  Gray  (Mass.),  the  following  cases,  also,  contrary 
451.  See  Tex.  &  Pae.  Ry.  Co.  v. .  holdings  will  be  found :  Newton  v. 
Eaney,  86  Tex.  863,  25  S.  W.  11.  Jackson,   23   Ala.   335;    State   v.   Des- 

9  Provis  v.  Reed,  3  Moore  &  P.  4,  forges,  48  La.  Ann.  73,  18  South.  912; 
1  L.  J.  G.  P.  163;  Bishop  of  Durhami  George  v.  Pilcher,  28  Gratt.  (Va.) 
V.  Beaumont,  1  Camp.  207;   Stephen-  299,  26  Am.  Rep.  350. 

son  V.  Walker,  4  Esp.  50;  Kennedjy' v.  13  Lyke   v.   Lehigh    Valley   B.    Co., 

TJpshaw,  66  Tex.  442,  1  S.  W.  308.  236  Pa.  38,  84  Atl.  595. 

10  Stephenson  v.  Walker,  4  Esp.  50. 
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been  declared  that,  after  an  attempt  has  been  made  to  im- 
peach a  witness  by  showing  his  contradictory  statements, 
proof  may  be  received  that  he  had  affirmed  the  same  thing 
before  on  another  occasion,  and  that  he  is  still  consistent 
with  himself.^*  Most  of  the  cases  cited  contain  reasons 
more  or  less  persuasive,  supporting  the  admission  of  such 
evidence,  but  save  in  the  exceptional  cases  dealt  with  in  the 
next  section,  none  of  them  carry  real  weight  against  the  dis 
advantages  which  must  ensue  if  the  admission  were  gen- 
erally adopted.  And  it  is  clear  that  this  view  is  contrary 
to  the  great  weight  of  authority.  A  representation  with- 
out oath  can  scarcely  be  considered  as  any  confirmation  of 
a  statement  upon  oath.^^     The  same  rule  applies  w/ie«  the 


14  Cook  V.  Curtis,  6  Har.  &  J. 
(Md.)  93 ;  People  v.  Vance,  12  Wend. 
(N.  Y.)  78,  where  it  appeared  from 
tie  cross-examination  of  the  witness 
that  he  was  an  accomplice;  State  v. 
Hendricks,  32  Kan.  559,  4  Pae.  1050, 
where  the  statement  was  received  on 
the  ground  that  it  was  immediately 
after  the  occwrence,  and  before  there 
was  any  opportunity  or  ground  for 
fabrication;  Mallonee  v.  Duflf,  72  Md. 
283,  19  Atl.  708,  where  the  declara- 
tions of  a  witness,  made  to  a  third 
person,  were  admitted  to  corroborate 
Ms  testimony;  Hicks  v.'  State,  165 
Ind.  440,  75  N.  E.  641;  Hobbs  v. 
State,  133  Ind.  404,  18  L.  E.  A.  774, 
32  N.  B.  1019,  citing'  other  Indiana 
cases;  Stewart  v.  People,  23  Mich.  63, 

9  Am.  Rep.  78  (held  discretionary) ; 
State  V.  Sharp,  183  Mo.  715,  82  S.  W. 
134;  State  v.  Whelehon,  102  Mo.  17, 
14  S.  W.  730;  Burnett  v.  Wilmington 
N.  &  M.  By  Co.,  120  N.  C.  517,  26 
S.  E.  819;  State  v.  Jacobs,  107  N.  C. 
873,  12  S.  E.  248;  State  v.  Morton, 
107  N.  0.  890,  10  L.  B.  'A.  527,  12 
S.  E.  112;  State  v.  Staton,  114  N.  C. 
813,  19  S.  E.  96;  Henderson  v.  Jones, 

10  Serg.  &  E.  (Pa.)  322,  12  Am.  Dec. 
676;  State  v.  ttddy,  15  S.  D.  167,  91 


Am.  St.  Eep.  666,  87  N.  W.  927; 
Glass  V.  Bennett,  89  Tenn.  478,  14 
S.  W.  1085;  Hardin  v.  State,  55  Tex. 
Cr.  631,  117  S.  W.  974;  Burch  v. 
State,  49  Tex.  Cr.  App.  13,  90  S.  W. 
168;  Gilb.  Ev.  135.  See  note  to 
Johnson  v.  Patterson,  11  Am.  Dee. 
757. 

IS  McKelton  v.  State,  86  Ala.  594, 
6  South.  301;  Nichols  v.  Stewart,  20 
Ala.  358;  People  v.  Wright,  4  Cal. 
App.  704,  89  Pac.  364;  Mason'  v. 
Vestal,  88  Cal.  396,  26  Pac.  213;  Peo- 
ple V.  Doyell,  48  Cal.  85;  Davis  v. 
Graham,  2  Colo.  App,  210,  29  Pae. 
1007;  Connor  v.  People,  18  Colo.  373, 
36  Am.  St.  Eep.  295,  25  L.  E.  A.  341, 
33  Pae.  159;  Turner  v.  State,  131  Ga, 
761,  63  S.  E.  294;  Knight  v.  State, 
114  Ga.  48,  88  Am.  St.  Eep.  17,  39 
S.  E.  928;  Eusaell  v.  State,  93  Ga. 
450,  21  S.  E.  97;  Marengo  v.  Eiehler, 
245  HI.  47,  91  N.  E.  758;  Chicago 
C.  E.  Co.  v.  Matthieson,  212  111.  292, 
72  N.  E.  443;  Stolp  v,  Blair,  68  111. 
541;  Logansport  Turnpike  Co.  v.  HeJl, 
118  Ind.  135,  20  N.  E.  703;  State  v. 
Archer,  73  Iowa,  320,  35  N.  W.  241; 
Stirn  V.  Nelson,  6'5  Kan.  419,  7p  Pac. 
355 ;  Smith  v,  Morgan,  38  Me.  468 ;  Me- 
Aleer  v.  Horsley,  35  Md.  439;  Common- 
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witness  is  a  party  and  it  is  attempted  to  rebut  proof  of  his 
admissions  by  evidence  of  his  self-serving  statements.^" 
If  a  witness  is  discredited  by  proof  of  contradictory  state- 
ments at  different  times,  it  is  no  restoration  of  his  credit 
to  show  that,  at  still  other  times,  he  has  made  statements 
in  accordance  with  his  testimony.  Or,  as  it  has  been  point- 
edly said,  "When  one  at  different  times  gives  two  ma- 
terially different  accounts  of  the  same  thing,  it  is  not 
perceived  how  it  tends  to  contribute  to  his  credibility  or 
consistency  to  show  that  he  gave  one  of  the  two  accounts 
at  another  time;  that  he  gave  one  of  the  accounts  twice  and 
the  other  only  once.  This  would  merely  raise  the  question 
whether  the  narrator  lied  twice  or  only  once."^'^  In  some 
cases  the  distinction  has  been  suggested  that,  while  such 
previous  consistent  declarations  could  not  be  received    if 


wealth  v.  Tucker,  189  Mass.  457,  7  L. 
E.  A.,  N.  S.,  1056,  76  N.  E.  127; 
Loomis  v.  New  York,  N.  H.  &.  H.  By. 
Co.,  159  Mass.  39,  34  N.E.  82;  Head  v. 
State,  44  Miss.  731;  State  v.  Taylor, 
134  Mo.  109,  35  S.  W.  92;  Einey  v. 
Vanlandingham,  9  Mo.  816;  Judd  v. 
Brentwood,  46  N.  H.  430;  Zuckerman 
V.  New  York  City  E.  Co.,  117  App. 
Div.  378,  102  N.  Y.  Supp.  641 ;  Mulli- 
gan T.  Third  Ave.  E.  Co.,  61  App. 
DiT.  214,  70  N.  Y.  Supp.  530;  Cin- 
cinnati Traction  Co.  v.  Stephens,  75 
Ohio  St.  171,  79  N.  E.  235;  State  v. 
McDaniel,  68  S.  C.  304,  47  S.  E.  384; 
State  V.  Thomas,  3  Strob.  (S.  C.) 
269;  Legere  v.  State,  111  Tenn.  368, 
102  Am.  St.  Eep.  781,  77  S.  W.  1059; 
Williams  v.  Kirby  Lumber  Co.  (Tex. 
Civ.  App.),  136  S.  W.  11S2;  Bailey 
V.  State,  9  Tex.  App.  98;  Munson  v. 
Hastings,  12  Vt.  346,  36  Am.  Dec. 
345 ;  United  States  v.  Holmes,  1  Oiff. 
98,  26  Fed.  Cas.  No.  15,382.  See 
eases  cited  to  next  section.  See  note 
on  "Admissibility  of  Prior  Consistent 
Statements  of  Witness  After  Proof  of 


Prior     Inconsistent      Statement"     to 
Burks  V.  State,  8  Ann.  Cas.  477. 

16  Pickering  v.  Eeynolds,  119  Mass. 
Ill;  Eoyal  v.  Chandler,  79  Me.  265, 
1  Am.  St.  Eep.  305,  9  Atl.  615;  Mc- 
Bride  v.  Georgia  Ey.  Co.,  125  Ga.  515, 
54  S.  E.  674. 

17  Chicago  C.  E.  Co.  v.  Matthieson, 
113  HI.  App.  246.  Such  a  corrobora- 
tion is  altogether  too  slight  and  re- 
mote. Indeed,  if  admitted  and  fol- 
lowed to  its  legitimate  result,  it  might 
properly  lead  to  a  protracted  inquiry 
to  ascertain  which  of  the  two  state- 
ments had  been  made  most  frequently 
by  the  witness;  and  when  this  was 
determined,  then  it  would  be  necessary 
to  ask  the  jury  to  believe  the  witness, 
if  he  had  repeated  the  statement  made 
before  them  a  greater  number  of 
times  than  the  contradictory  one  which 
had  been  proved  to  impeach  his  evi- 
dence. It  is  obvious  that  such  a 
course  of  inquiry  would  furnish  no 
means  by  which  the  credit  due  to  the 
testimony  of  a  witness  could  be  satis- 
factorily ascertained:  Commonwealth 
v.  Jenkins,  10  Gray  (Mass.),  485. 
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made  after  the  inconsistent  or  contradictory  statements, 
they  migHt  be  received  if  prior  in  point  of  time.^®  But  it 
is  doubtful  whether  the  distinction  is  well  founded;  and  it 
seems  clear  that  since  the  confirmation  of  the  testimony  of 
a  witness  by  his  own  outside  statements  is  contrary  to  the 
general  rules  of  evidence,  the  recognized  exceptions  should 
not  be  too  widely  extended.^*  If  the  declarations  were  made 
after  the  inconsistent  statement,  they  may  have  been  de- 
signedly made  to  neutralize  it;  if  they  were  made  before  it, 
then  in  lieu  of  corroboration  they  would  appear  to  render 
the  intermediate  aberrance  inexplicable.  And  if  they  were 
made  at  or  about  the  time  of  the  inconsistent  statement,  the 
conclusion  as  to  willfulness  in  respect  to  one  of  them  is  well 
nigh  irresistible.^"  On  the  same  principle,  such  a  witness 
cannot  be  corroborated  by  proof  that,  on  a  former  occasion, 
he  has  made  a  sworn  statement  similar  to  his  present  testi- 
mony.^^ On  the  same  general  principle  a  witness  cannot 
be  corroborated  by  proof  of  his  former  consistent  state- 
ments, merely  because  other  witnesses  have  testified  to  a 
different  state  of  facts.^^ 

§  870  (873).  Qualification  of  the  rule.— It  is  hardly 
necessary  to  add  that,  when  no  attempt  at  impeachment  has 
been  made,  the  former  statements  of  the  witness  cannot  be 
received  in  chief  to  corroborate  or  sustain  his  statements  on 
the  witness-stand-^*     Although  it  is  a  very  general  rule  that 

18  Conrad  t.  Griffey,  11  How.  480,  83    Md.    77,    34    Atl.    252;    State    v. 
13  L.  Ed.  779,  and  eases  cited.     See,  Staton,  114  N.  C.  813,  19  S.  E.  96. 
also,   as  to   prior  statements,  Hinton  21  Kobertson  v.  Caw,  3  Barb.   (N. 
V.   Prichard,   98   N.   C.   355,   4   S.   E.  T.)  410;  Smith  v.  State,  103  Ala.  40, 
462 ;  Wallace  v.  State,  46  Tex.  Cr.  341,  16  South.  12. 

81  S.  W.  966 ;  as  to  subsequent  state-  22  Hodges  v.  Bales,  102  Ind.  494,  1 

ments:   Brookbank'  v.   State,   55   Ind.  N.  E.  692;  Stolp  v.  Blair,  68  111.  541. 

169;  White  v.  State,  42  Tex.  Cr.  567,  Nor  because  on  cross-examination  he 

62  S.  W.  575.  admitted   having   made    contTadictory 

19  See  §  870,  post.  statements;  Commonwealth  v.  Tucker, 

20  For   cases   in   which   these   con-  189  Mass.  457,  7  L.  E.  A.,  N.  S.,  1056, 
temporary   statements   have   been   re-  76  N.  E.  127. 

ceived,   see   Dodd  v.   Moore,   92   Ind.  23  Munson  v.  Hastings,  12  Vt.  346, 

397;   Baltimore  etc.  K.  Co.  v.  Knee,       36  Am.  Dee.  345;  Logansport  Co.  v. 
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evidence  of  what  the  witness  has  said  out  of  court  cannot 
be  received  to  fortify  his  testimony,  there  are  a  few  excep- 
tions which  have  long  been  recognized.  Where  the  counsel 
on  the  other  side  imputes  to  the  witness  a  design  to  mis- 
represent from  some  motive  of  interest  or  relationship,^  in 
order  to  repel  such  imputation,  it  may  be  shown  that  the 
witness  made  a  similar  statement  before  the  supposed 
motive  existed,  or  before  the  motive  of  interest  prompted 
him  to  make  a  different  statement  of  the  facts.^*  On  the 
same  principle,  the  admission  of  such  testimony  has  been 
approved  in  contradiction  of  evidence  tending  to  show  that 
the  account  given  by  the  witness  was  a  fabrication  of  late 
date,  and  where  consequently  it  became  material  to  show 
that  the  same  account  had  been  given  before  its  ultimate 
effect  and  operation,  arising  from  a  change  of  circum- 
stances, could  be  foreseen.^^     Thus  in  an  action  for  per- 


Heil,  118  Ind.  135,  20  N.  E.  703; 
J'ames  v.  State,  115  Ala.  83,  22  South. 
565;  People  v.  Schmitt,  106  Cal.  48, 
39  Pao.  204;  Palmer  v.  Hartford  D. 
Co.,  73  Conn.  182,  47  Atl.  125 ;  Frank- 
lin V.  Gommonwealtli,  105  Ky.  237,.  48 
S.  W.  986;  Williams  v.  State,  79 
Miss.  555,  31  South.  197;  Farleigh  v. 
Kelley,  28  Mont.  421,  72  Pao.  756; 
People  V.  Smith,  162  N.  Y.  520,  56 
N.  B.  1001;  Repass  y.  Richmond,  99 
Va.  508,  39  S.  E.  160.  See,  also,  eases 
in  note  15  to  last  section. 

24  Robb  V.  Hackley,  23  Wend.  (N. 
Y.)  50;  Reed  v.  Spaulding,  42  N.  H. 
114;  Yarbrough  v.  State,  105  Ala. 
43,  16  South.  758;  Barkly  v.  Cope- 
land,  74  Cal.  1,  5  Am.  St.  Eep.  4l3, 
15  Pao.  307;  MoCord  v.  State,  83  Ga. 
521,  10  S.  E.  437;  Hewitt  v.  Corey, 
150  Mass.  445,  23  N.  E.  223;  State 
V.  Taylor,  134  Mo.  109,  35  S.  W.  92; 
Nashville  C.  &  St.  L.  Ry.  Co.  v.  Law- 
son,  105  Tenn.  639,  58  S.  W.  480; 
Ewing  V.  Keith,  16  Utah,  312,  52  Pac. 
4;  1  PhiU.  Ev.  307,  308. 

25  Burke  v.  State,  78  Ark.  271,  8 
Ann.  Cas.  476,  93  S.  W.  983;  Sweeney 


V.  Sweeney,  121  Ga.  293,  48  S.  E.  984; 
Waller  v.  People,  209  111.  284,  70 
N.  E.  681;  Stolp  v.  Blair,  68  111.  541; 
National  Cereal  Co.  v.  Alexander,  75 
Kan.  537,  89  Pao.  923;  Board  of 
Commrs.  v.  Viekers,  62  Kan..  25,  61 
Pac.  391;  State  v.  Petty,  21  Kan.  54; 
State  V.  Eontenot,  48  La.  Ann.  283, 
19  South.  113;  State  v.  Dudoussat,  47 
La.  Ann.  977,  17  South.  685;  Balti- 
more City  Pass.  R.  Co.  v.  Knee,  83 
Md.  77,  34  Atl.  252;  Griffin  ».  Bos- 
ton, 188  Mass.  475,  74  N.  E.  687; 
Stewart  v .  People,  23  Mich.  63 ,  9 
Am.  Rep.  78;  Hawley  v.  Hawley,  48 
App.  Div.  301,  62  N.  Y.  Supp.  671; 
Robb  V.  Hackley,  23  Wend.  (N.  y.) 
50;  Driggers  v.  United  States,  1  Okl. 
Cr.  167,  95  Pac.  612;  Clever  v.  Bil- 
berry, 116  Pa.  431,  9  Atl.  647;  Hester 
V.  Commonwealth,  85  Pa..  139;  State 
V.  Pace,  159  N.  C.  462,  74  S.  B. 
1018;  In  re  MoGIellan,  21  S.  D.  209, 
111  N.  W.  540,  20  S.  D.  498,  107 
N.  W.  681;  State  v.  Caddy,  15  S.  D. 
167,  91  Am.  St.  Rep.  666,  87  N.  W. 
927;  Williams  v.  State  (Tex.  Or.), 
148    S.   W.    763;    Aetna   Ins.    Co.   v. 
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sonal  injuries  in  whicli  such  statements  were  offered  to 
sustain  the  witness  the  court  pertinently  said:  "While  the 
authorities  are  not  altogether  consistent,  yet  in  a  case  like 
this,  where  a  chief  defense  was  that  the  plaintiff's  testi- 
mony was  perjured  and  he  was  attacked  on  cross-examina- 
tion and  otherwise  by  intimations  that  his  course  of  conduct 
concerning  the  accident  was  not  an  honest  one,  and  that 
he  had  fabricated  his  claim  in  order  to  secure  a  verdict, 
and  where  his  credibility  was  further  impeached  by  proofs 
of  alleged  inconsistent  and  contradictory  statements  upon 
a  point  vital  to  his  case,  and  by  evidence  that  h©  had  said 
nothing  of  his  injuries  immediately  after  the  accident  when 
it  would  have  been  natural  for  him  to  speak,  and  that  he 
had  endeavored  to  excuse  this  on  a  plea  of  advice  of  coun- 
sel, there  is  ample  authority  to  sustain  the  admission  of 
the  evidence  in  rebuttal.  The  testimony  simply  went  to  a 
collateral  issue,  viz.,  the  credibility  of  the  plaintiff,  and  it 
was  so  explained  to  the  jury."^^  In  like  manner  such 
evidence  is  admissible  to  repel  the  suggestion  or  inference 
that  the  witness  has  concealed  or  ivithheld  evidence. ^'^  It 
is  a  familiar  rule  that  in  actions  for  rape  the  prosecutrix 
may  be  corroborated  by  proof  that  she  made  immediate  corn- 
Eastman,  95  Tex.  34,  64  S.  W.  863;  236  Pa.  38,  84  Atl.  595.  But  in  the 
English  V.  State,  34  Tex.  Ct.  190,  30  absence  of  such  inconsistent  state- 
S.  W.  233';  Silva  v.  Piekard,  10  Utah,  ments  the  witness  cannot  be  "bolstered 
78,  37  Pac.  86;  State  v.  Bean,  77  Vt.  up"  in  this  way.  In  Atlanta  etc.  R. 
384,  60  Atl.  807;  State  v.  Flint,  60  Co.  v.  Strickland,  116  Ga.  439,  42 
Vt.  304,  14  Atl.  178;  Howard  v.  Com-  S.  E.  864,  the  witness  testified  he  was 
monwealth,  81  Va.  488;  Oallihan  v.  present,  and  saw  the  homicide.  The 
Washington  Water  Power  Co.,  27  defense  claimed  he  was  not  present. 
Wash.  154,  91  Am.  St.  Rep.  829,  56  and  the  witness  was  then  permitted 
L.  R.  A.  772,  67  Pac.  697;  Ellicott  over  objection  to  prove  a  subsequent 
V.  Pearl,  10  Pet.  (U.  S.)  412,  9  L.  statement  on  the  following  day  that 
Ed.  475.  See,  also,  Collins  v  State  he  was  present,  and  other  witnesses 
(Tex.  Cr.),  148  S.  W.  1065,  where  to  corroborate  such  statement.  This 
witness  challenged  with  having  been  was,  of  course,  prejudicial  error.  It 
speaking  to  state  counsel  was  per-  is  unnecessary  to  emphasize  the  dis- 
mitted  to  say  she  had  testified  to  the       tinction. 

same   facts  as  she  had   recounted  to  27  Hewitt  v..  Corey,  150  Mass.  445, 

him;   1  Stark.  E'v.  149;   2  Poth.  Ob.       23  N.  E.  223;  Commonwealth  v.  Wil- 
(Evans'  ed.  1826)   251,  252.  son,  1  Gray  (Mass.),  338. 

26  Lyke   v.   Lehigh   Valley   E.   Co., 
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plaint  of  the  assault.^^  It  is,  of  course,  no  violation  of  the 
general  rule  to  allow  explanation  of  facts  which  may  tend 
to  discredit  the  testimony  of  a  witness;^®  nor  does  the  rule 
prevent  such  testimony  as  may  show  the  opportunity  of 
knowledge  by  the  witness  as  to  the  matters  stated  by  him.*** 
There  are  a  few  exceptional  cases  contrary  to  the  great 
weight  of  authority  which  admit  evidence  of  prior  consistent 
statements  to  corroborate  the  witness,  when  he  is  attacked 
on  cross-examination  in  almost  any  manner.*^  It  is  not 
usually  permissible  to  support  the  credibility  of  a  witness 
by  evidence  that  he  had  made  a  former  statement  similar 
to  his  testimony  in  the  case  on  trial,  and  the  best  considered 
authorities  hold  that  evidence  of  this  character  should  not 
be  allowed,  except  in  rare  instances  where  the  credibility 
of  the  witness  is  impeached  in  such  a  manner  and  to  such 
an  extent  that  the  trial  judge  feels  convinced  that  the  wit- 
ness is  entitled  to  support.  Where  this  is  so,  and  proper 
instructions  are  given  to  the  jury  concerning  the  real  pur- 
pose and  value  of  the  testimony,  no  harm  is  likely  to  fol- 
low.*^ Under  well-considered  authority,  it  has  been  held 
as  proper  for  the  trial  judge,  ex  proprio  motu  (and  imper- 
ative, when  requested  by  a  party),  to  instruct  the  jury  that 
such  evidence  is  admitted  in  support  of  the  attempt  made 
to  place  the  testimony  of  the  witness  upon  the  same  level 
as  it  would  have  been  had  no  attempt  been  made  to  impeach 
him,  but  not  to  be  taken  as  substantive  evidence.**  It  is 
self-evident  that  a  witness  cannot  corroborate  himself.^* 

28  See  notes  on  "Evidence  of  Com-  31  Burnett  v.  Wilmington  etc.  Ry. 
plaints  of  Injured  Person  in  Actions  Co.,  120  N.  C.  517,  26  S.  E.  819, 
of  Rape  or  Criminal  Assault"  to  Hop-  citing  numerous  North  Carolina  eases ; 
kinson  v.  Perdue,  2  Ann.  Cas.  234;  La  Follette  Coal,  Iron  &  R.  Co.  v.  Min- 
State  V.  Griffin,  11  Ann.  Cas.  99;  as  ton,  117  Tenn.  415,  11  L.  R.  A.,  N.  S., 
to  the  "Necessity  and  Sufficiency  of  478,  101  S.  W.  178.  See,  also,  note 
Corroboration     of     Prosecutor,"     see  26  to  this  section. 

Brenton  v.  Territory,  6  Ann.  Cas.  771;  ^2  Lyke   v.   Lehigh   Valley   R.    Co., 

State  V.  Stewart,  17  Ann.  Caa.  413.  236  Pa.  38,  84  Atl.  595. 

29  Dole  V.   Wooldredge,   142   Mass. 

161,   7   N.   E.   832.     See   §852   ante;  **  State   v.  Pontenot,  48  La.  Ann. 

§§  871,  872,  pQst.  283,  19  South.  113. 

30  People  V.  Rohl,  138  N.  Y.  61tJ,  34  Stanfield  v.  State,  3  Ala.  App. 
S3  N.  E.  933.  54,  57  South.  402. 
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§  871  (874).  Re-examination— Object  of.— After  a  wit- 
ness has  been  cross-examined,  the  next  stage  in  the  pro- 
ceeding is  his  re-examination  by  the  party  calling  him. 
The  object  of  this  examination  is  to  allow  the  witness  to 
explain  or  qualify  his  statements  made  in  the  cross-exam- 
ination, and  to  give  the  details  of  transactions  concerning 
which  he  has  been  cross-examined,  but  which,  during  such 
cross-examination,  he  had  no  opportunity  to  explain. 
Generally,  the  purpose  of  a  re-examination  is  to  elicit  fuller 
evidence  in  respect  to  the  matters  the  subject  of  the  cross- 
examination,  or  it  may  be  explanatory  or  contradictory  of 
the  testimony  given  on  cross-examination.  While  the 
tendency  of  cross-examination  is  to  bring  out  a  contradic- 
tion of  the  witness  and  thereby  to  discredit  him,  the  fact 
is  not  inconsistent  with  an  error  of  judgment  or  an  inno- 
cent mistake  on  his  part.  Ee-examination  affords  the 
opportunity  to  explain  or  contradict.^^  "The  counsel  has 
a  right,  upon  such  re-examination,  to  ask  all  questions 
which  may  be  proper  to  draw  forth  an  explanation  of  the 
sense  and  meaning  of  the  expressions  used  by  the  witness 
on  cross-examination,  if  they  be  in  themselves  doubtful; 
and  also  of  the  motive  by  which  the  witness  was  induced  to 
use  those  expressions;  but  he  has  no  right  to  go  further 
and  introduce  matter,  new  in  itself,  and  not  suited  to  the 
purpose  of  explaining  either  the  expressions  or  the  motives 
of  the  witness. "  ^*  Within  its  proper  scope  re-examination 
is  a  right  and  not  merely  discretionary.^''     It  is  a  right 

35  "Wadsworth  v.  Dunnam,  117  Ala.  S.  E.  84;   State  v.  Williams,  6  B.  I. 

661,  23  South.  699.     See,  also,  Stand-  207;    State  v.   Hicks,   20   S.   0.  341; 

ard  Life  &  Ace.  Ins.  Co.  v.  Schmaltz,  Bellows   v.  Sowles,  59  Vt.  63,  7  Atl. 

66   Ark.   588,   74   Am.   St.   Rep.   112,  542. 

53  S.  W.  49;  People  v.  Cord,  157  Cal.  36  Greenl.    Ev.,    §467;    Stark.    Ev. 

562,  108  Pac.  511;  Walker  v.  State,  231. 

136  Ind.  663,  36  N.  E.  356;   Pelkey  37  Gray,  v.  Metropolitan  St.  Ry.  Co., 

V.  Hodgdon,  102  Me.  426,  67  Atl.  218;  165  N.  Y.  457,.  59  N.  E.   ?62;   Dole 

Archer  v.  State,  45  Md.  33;  Lury  v.  v.  Wooldredge,  142  Mass.  161,  7  N.  E. 

New  York  etc.  R.  Co.,  205  Mass.  540,  832 ;  Martin  v.  Richmond  etc.  Ry.  Co., 

91  N.  E.  1018;   Hall  v.  Moriarty,  57  101  Va.  406,  44  S.  E.  695;  Villineuve 

Mich.   345,   24  N.  W.  96;   Bierbower  v.  Manchester  By.  Co.,  73  N.  H.  250, 

V.  Polk,  17  Neb.  268,  22  N.  W.  698;  60  Atl.  748. 
State  V.  Banner,   149  N.   C.  519,  63 
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coextensive  with  the  right  to  cross-examination.^*  In  an 
Illinois  case,  what  appears  to  have  been  a  careless  mode  of 
expression  has  given  rise  to  the  opinion  that  this  is  not 
generally  recognized  as  a  right.  The  court  is  reported  to 
have  said:  "The  right  to  re-examine  a  witness  is  a  matter 
within  the  sound  discretion  of  the  court."  A  perusal  of 
the  case,  however,  will  disclose  that  what  was  meant  was 
the  right  to  regulate  the  re-examination  by  limiting  it  to 
relevant  matter.^*  And  for  this,  the  power  of  the  court  to 
deal  with  the  scope  and  extent  of  the  re-examination,  there 
is  abundant  authority.^"  When  all  which  constituted  the 
motive  and  inducement,  and  which  shows  the  meaning  of 
the  words  and  declarations,  has  been  laid  before  the  court, 
the  court  becomes  possessed  of  all  which  can  affect  the 
credit  of  the  witness,  and  all  beyond  this  is  irrelevant  and 
incompetent.** 

§  872  (875).  Same,  illustrations.— To  illustrate  the  rules 
stated  in  the  last  section,  if  a  witness  has  testified  to  un- 
friendly feelings  toward  a  party,  he  may  be  asked  on  the 
redirect  examination  as  to  the  nature  and  extent  of  such 
feeling.*^  But  this  does  not  necessarily  admit  the  reasons 
for  his  animosity  or  the  details  of  the  trouble  with  such 
party.*^  If  a  witness  is  asked  upon  cross-examination  when 
he  was  first  inquired  of  concerning  the  facts  to  which  he  has 
testified  in  chief,  he  may  be  asked  whether  he  had  previ- 
ously communicated  the  same  facts  to  other  persons,**  or 

38  MeHvaine  v.  Wilkins,  12  N.  H.  42  People  v.  Hanifan,  98  Mich.  32, 
474.  56  N.  W.  1048;  Campbell  v.  State,  23 

39  Borrett   v.  Petry,   148  111.   App.  Ala.  44,  where  the  witness  was  asked 
622.  if  he  was  so  unfriendly  as  to  wish  to 

*0  People  V.  Majoine,  144  Cal.  303,  see  an  innocent  man  convicted. 
77    Pac.    952;    First    Nat.    Bank    of  43  State   v.   Gregory,  33   La.    Ann. 

Shakopee  v.  Strait,  75  Minn.  396,  78  737.     Massachusetts    and    New    York 

N.    W.    101;    Watson    v.    Whiteville  hold  discretionary:   Commonwealth  v. 

Lumb.   Co.,  153  N.  C.  384,  69   S.  E.  Allen,  128  Mass.  46,  35  Am.  Eep.  356 ; 

257.  Brink  v.  Stratton,  176  N.  Y.  150,  63 

41  The  Queen's  Case,  2  Brod.  &  B.  L.  B.  A.  182,  68  N.  B.  148. 
297,   129   Eng.   Reprint,  976,  6  Eng.  44  Commonwealth  v.  Wilson,  1  Gray 

Com.  L.  153.  (Mass.),  337. 
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as  to  the  .truth,  of  a  written  statement  of  such  facts  which 
was  signed  by  the  witness.*^  If  it  appears  from  the  cross- 
examination  of  a  witness  that,  at  the  time  of  certain  trans- 
actions, she  was  leading  an  abandoned  life,  it  is  competent 
to  show,  on  re-examination,  that  she  is  leading  a  respect- 
able life.*®  "When  he  is  asked  concerning  his  change  of 
conduct  ia  respect  to  a  certain  transaction,  he  may  be  asked 
the  reasons  therefor  on  re-examination.*'^  So  he  may  state 
why  he  has  not  taken  the  deposition  of  a  certain  important 
witness,  referred  to  on  cross-examination.*^  When  he  is 
asked  if  he  has  held  a  conversation  with  one  of  the  parties, 
he  may  be  questioned  as  to  the  nature  of  such  conversa- 
tion ;  *^  and,  if  he  has  given  the  substance  of  a  conversation 
on  cross-examination,  he  may  be  asked,  on  re-examination, 
to  state  the  exact  words  of  an  important  portion  of  it.^"  If 
facts  are  called  out  on  cross-examination  which  tend  to  im- 
peach the  integrity  or  character  of  the  witness,  he  may,  on 
re-examination,  make  explanations  showing  that  such  facts 
are  consistent  with  his  credibility  as  a  witness,  although 
such  testimony  would  be  otherwise  irrelevant.^^  When,  in 
a  homicide  case,  a  state  witness  on  cross-examination  ad- 
mitted that  he  had  told  some  person  he  knew  nothing  about 
the  killing,  it  was  proper  on  re-examination  to  elicit  from 
him  that  he  did  so  in  supposed  obedience  to  the  grand  jury's 

45  People  V.  Mills,  94  Mich.  630,  54  favor:  Winehell  v.  Latham,  6  Cow. 
N.  W.  488.  (N.  Y.)  682. 

46  Carter  v.  Commonwealth  (Ky.),  ^  Commonwealth  v.  Armstrong,  158 
13  S.  W.  921.  Mass.  78,  32  N.  E.  1032. 

47  Baxter  y.  Abbott,  7  Gray  "  ^"'*^'^  ^'^*«^  '■  Eighteen  Bar- 
(Mass.),  71.  So  he  may  be  asked  rels  of  High  Wines,  8  Blatchf.  (TJ.  S.) 
the  reasons  for  certain  conduct  on  his  *^^'  "^^^^  ^^'-  ^o-  15,033;  McAlpine 
part:  People  v.  Glover,  141  Cal.  233,  "■  St'^*^'  ^"  ^^^-  ^^'  ^3  South.  130; 
74  Pac    745  People  v.  Johnson,   106   Cal.   289,  39 

„       ,  Pac.    622;    Dennehy    v.    O'Connell,    66 

48  Redman  v.  Piersol,  39  Mo.  App.       ^^^^     ^^^^    33    ^^j     g^        g^^^^    ^_ 

173.     See,,  also,  Walker  v.  State,  136  ^^3   ^^  3^ 

Ind.  663,  36  N.  E.  356.  J.  ir    11    ^i    ri,  -     „-       i.         -I 

'  State  V.  Ezell,   41   Tex.  35,  where  it 

49  Somerville  Ey.  Co.  v.  Doughty,  was  held  -that,  if  a  witness  had  stated 
22  N.  J.  L.  495.  But  the  court  is  that  he  earae  from  jail,  it  was  proper 
not  bound,  in  such  case,  to  admit  the  for  the  party  calling  him  to  ask  on 
declaration  of  the  party   in  his  own  what  charge  he  had  been  committed. 
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instruction  not  to  tell  anyone  what  his  evidence  would  be.^^ 
Where,  in  an  action  involving  the  value  of  property,  the 
plaintiff  had  given  evidence  of  value  and  on  cross-exam- 
ination it  was  elicited  that  the  property  was  assessed  con- 
siderably lower  than  the  amount  sworn  to,  it  was  proper 
on  re-examination  to  receive  testimony  that  tax  assessors 
were  accustomed  to  assess  such  property  at  about  one-third 
of  its  true  value.^^  Illustrations  might  be  multiplied  almost 
without  number,  but  those  already  given  with  the  additional 
ones  in  the  cases  cited  in  the  notes  will  be  found  sufficient  to 
aid  in  appreciating  the  principles  which  guide  the  re-exam- 
ination.^* 


52  Spencer  v.  State,  59  Tex.  Cr.  217, 
,128  S.  W.  118. 

53  Harper  v.  Town  of  Lenoir,  152 
N.  C.  723,  68  S.  E.  228. 

54  Lowman  v.  State,  167  Ala.  57, 
52  South.  638;  Merrill  v.  Sheffield  Co., 
169  Ala.  242,  53  South.  219;  Penton 
T.  Williams,  163  Ala.  603,  51  South. 
35;  Glass  v.  State,  147  Ala.  50,  41 
South.  727;  Standard  L.  Ins.  Co.  v. 
Schmaltz,  66  Ark.  588,  74  Am.  St. 
Eep.  112,  53  ^  S.  W.  49 ;  People  v. 
Kigby,  11  Cal.  App.  275,  104  Pae. 
840;  De  Witt  v.  Floriston  Pulp  etc. 
Co.,  7  Cal.  App.  774,  96  Pae.  397; 
Kimic  V.  San  Jose-Los  Gates  Inter- 
urban  B.  Co.,  156  Cal.  379,  104  Pae. 
986;  Nichols  v.  Wentz,  78  Conn.  429, 
62  Atl.  610;  Southern  R.  Go.  v. 
Gentry,  128  Ga.  429,  57  S.  E.  703; 
Kenny  v.  Marquette  Cement  Mfg.  Co., 
243  111  396,  90  N.  E.  724;  Morton  v. 
Zwierzykowski,  192  111.  328,  61  N.  E. 
413;  Hinshaw  v.  State,  147  Ind.  334, 
47  N.  E.  157;  Houseman  v.  Belle 
Plaine,  124  Iowa,  510,  100  N.  W.  343; 
Bess  V.  Commonwealth,  118  Ky.  858, 
82  S.  W.  576;  State  v.  Duplechain, 
52  La.  Ann.  448,  26  South.  1000; 
Caven  v.  Bodwell  Granite  Co.,  99  Me. 
278,  59  Atl.  285;  Iron  Clad  Mfg.  Co. 
V.  Stanfield,  112  Md.  360,  76  Atl.  854; 


American  Syrup  &  Preserving  Co.  v. 
Roberts,  112  Md.  18,  76  Atl.  589; 
Finch  V.  Mishler,  100  Md.  458,  59 
Atl.  1009;  Commonwealth  t.  Burton, 
183  Mass.  461,  67  N.  E.  419;  Peo- 
ple, V.  Dumas,  161  Mich.  45,  125  N. 
W.  766;  People  v.  Murphy,  145  Mieh. 
524,  108  N.  W.  1009;  Mix  v.  Ege, 
67  Minn.  116,  69  N.  W.  703;  State 
V.  Coehran,  147  Mo.  504,  49  S.  W. 
558;  Bierbower  V.  Polk,  17  Neb.  268, 
22  N.  W.  698;  State  v.  Saidell,  70 
N.  H.  174,  85  Am.  St.  Rep.  627,  46 
Atl.  1083;  Norris  v.  Lee,  136  App. 
Div.  685,  121  N.  Y.  Supp.  512;  Thiry 
V.  Taylor  Brewing  etc.  Co.,  37  App. 
Div.  391,  56  N.  Y.  Supp.  85;  Watson 
v.  WhiteviUe  Lumber  Co.,  153  N.  G. 
384.  69  S.  E.  257;  State  v.  Banner, 
149  N.  C.  519,  63  S.  E.  84;  Moran 
T.  State,  11  Ohio  C.  C.  464,  5  Ohio 
Cir.  Dec.  234;  State  v.  Farr,  29  E.  I. 
72,  69  Atl.  5;  Anderson  v.  Jordar, 
15  S.  D.  395,  89  N.  W.  1015;  Biddy 
V.  State  (Tex.  Cr.  App.),  108  S.  W. 
689;  Smith  v.  Mine  etc.  Supply  Co., 
32  Utah,  21,  88  Pae.  683;  Martin 
V.  Richmond  etc.  R.  Co.,  101  Va.  406, 
44  S.  E.  695;  In  re  Esterbrook's  Es- 
tate, 83  Vt.  229,  75  Atl.  1;  Ide  v. 
Boston  &  M.  R.  Co.,  83  Vt.  66,  74 
Atl,    401;    Massucco    v.    Touiassi,    78 
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§  873(876).  Same,  continued. — We  have  seen  that, 
when  a  conversation  is  called  out  by  one  party,  the  other 
party  has  the  right  to  examine  as  to  the  details  of  siich 
conversation.^^  The  same  rule  applies  on  re-examination, 
after  a  witness  has  been  cross-examined  as  to  such  conver- 
sation, but  with  the  limitation  that  statements  as  to  wholly 
independent  matters,  which  do  not  relate  to  or  explain  the 
expressions  used  by  the  witness  on  cross-examination,  are 
inadmissible.  If  the  questions  on  re-examination  are  not 
connected  with  the  statements  elicited  on  cross-examination, 
or  are  remote  and  distinct  from  those  inquiries,  they  should 
be  excluded.^^  Nor  is  the  whole  of  a  mere  hearsay  narra- 
tion made  admissible,  on  re-examination,  by  the  fact  that 
part  of  the  same  has  been  detailed  on  cross-examination 
without  objection.^''  But  it  is  otherwise  if  the  objection 
has  been  made.  A  party  to  an  action  cannot  examine  a 
witness  on  a  matter  about  which  he  is  incompetent  to  tes- 
tify, and  then,  when  he  has  gotten  just  such  part  of  the 
transaction  as  is  favorable  to  him,  prevent  the  other  party 
from  eliciting  the  remainder  of  the  transaction,  which  may 
be  against  him.  Courts  will  not  assist  either  party  to  an 
action  in  securing  an  unfair  advantage,  but,  on  the  contrary, 
will  see  that  fairness  is  accorded  to  each.®*  If  the  witness 
has  been  cross-examined  as  to  writings,  the  party  calling 

Vt.  188,  62  Atl.  57;  Larsen  v.  Sedro-  39    Ohio    St.    73;    Farmers'    Bank   v. 

Woolley,  49  Wash.  134,  94  Pae.  938;  Saling,  33  Or.  394,  54  Pac.  190;  Col- 

Hupfer  V.  National  Distilling  Co.,  127  quit  v.  State,  107  Tenn.  381,  64  S.  W. 

Wis.  306,  106  N.  W.  831.  713;  Maclin  v.  State  (Tex.  Cr.),  144 

55  See   §  822,  ante.  S.  W.  951 ;  Holt  v.  Nielson,  37  Utah, 

56  People  V.  Cord,  157  Cal.  562,  566,  109  Pae.  470;  Schaser  v.  State, 
108  Pac.  511 ;  State  v.  Fagan,  1  36  Wis.  429 ;  1  Greenl.  Bv.,  §  467. 
Boyce    (Del.),  45,   74  Atl.   692;   Ball  See  §822,  ante. 

V.  Skinner,  134  Iowa,  298,  111  N.  W,  57  Cusick  v.   Whiteomb,   173   Mass. 

1022 ;    State  v.  Dennis,.  19  La.   Ann.  330,  53  N.  E.  815 ;  Wagner  v.  People, 

119;   Struth  v.  Decker,  100  Md.  368,  30  Mich.  384;  Eedman  v.  Peirsol,  39 

59  Atl.  727;  Dole  v.  Wooldredge,  142  Mo.   App.   173;    MoCracken   v.   West, 

Mass.   161,   7  N.   B.   832;    George  v.  17  Ohio,  16;  The  Queen's  Case,  2  Brod. 

State,   61   Neb.   669,  85  N.  W.   840;  &  B.   298,   129  Eng.  Eeprint,  976,  6 

People  V.  Buchanan,  145  N.  Y.  1,  39  Eng.  Com.  L.  154. 

N.  E.  846;  State  v.  XJssery,  118  N.  0.  68  Veseley  v. .  Engelkemeier,  10.  OkL 

1177,  24  S.  E.  414;  Dickson  v.  State,  290,  61  Pae.  924. 
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him  has  the  opportunity  to  further  interrogate  him  with 
regard  to  them  on  redirect  examination.  In  a  Minnesota 
case,  the  plaintiff,  on  his  cross-examination,  in  response  to 
a  question  stated  that  he  intended  a  writing  drawn  up  by 
him  to  be  the  contract  between  the  parties  thereto.  It  was 
not  error  to  permit  him,  on  his  redirect  examination,  to 
state  that  he  intended  to  put  in  the  writing  a  material  pro- 
vision in  reference  to  which  he  had  testified  on  his  direct 
examination,  but  omitted  to  do  so  by  oversight.^®  It  fol- 
lows that  the  party  on  redirect  examination  may  put  in 
evidence  a  writing  so  referred  to.®°  On  the  re-examination, 
the  inquiry  is  confined  to  new  matters  which  have  been  de- 
veloped or  referred  to  during  the  cross-examination.*^ 
Hence,  the  party  calling  the  witness  has  no  right,  without 
the  leave  of  the  court,  to  re-enter  upon  the  subjects  inquired 
of  in  the  direct  examination.®^  But  since  the  general  course 
of  the  examination  of  witnesses  rests  largely  in  the  dis- 
cretion of  the  court,  it  is  not  error  for  the  trial  ^udge  to 
allow  a  re-examination  as  to  matters  which  have  been 
touched  upon  in  the  examination  in  chief,  or  as  to  matters 

69  Vaughan  v.  MeCarthy,  63  Minn.  9  Cush.  (Mass.)  255,  57  Am.  Dec.  46; 

221,  65  N.  W.  249.     See,  also,  Nor-  People   v.   Robinson,    135   Mich.   511, 

wegi^u  Plow  Co.  V.  Hanthorn,  71  Wis.  98  N.  W.  12;  Chicago  R.  I.  &  P.  By. 

529,   87   N.   W.   825.     This   does   not  Co.  v.  Griffith,  44  Neb.  690,  62  N.  W. 

apply   to   writings   marked   for  iden-  868;  State  v.  Saidell,  70  N.  H.  174, 

tification  only :  People  v..  Van  Ewan,  85  Am.  St.  Bep.  627,  46  Atl.  1083 ; 

111  Cal.  144,  43  Pac.  520.  People  v.  Noblett,  184  N.  Y.  612,  77 

80  Blitz  V.   Boach,   121   Mich.   135,  N.  E.  1193 ;  Farmers'  Bank  v.  Saling, 

79   N.  W.   1095 ;    Missisquoi  Bank  v.  33  Or.  394,  54  Pae.  190 ;  Washington 

Bvarts,     45     Vt.     293;     Fallmore     v.  v.  State,  58  Tex.  Cr.  345,  125  S.  W. 

Union  etc.  E.  Co.,  2   Wyo.  94.     See,  917;    State  v.  Botha,   27   Utah,   289, 

also,  Spaulding  v.  Chicago  etc.  E.  Co.,  75  Pac.  731;  Tuckwood  v.  Hanthorn, 

98  Iowa,   205,  67   N.  W.   227,  where  67  Wis.  326,  30  N.  W.  705.     See,  also, 

a  writing  relevant  to  the  subject  mat-  cases  cited  to  note  56  to  this  section, 
ter  of  the  cross-examination  was  ad-  62  Dutton  v.  Woodman,  9  Cush.  255, 

mitted.  57  Am.  Dee.  46;   Pigg  v.  State,   145 

61  California  etc.  Light  Co.  v.  Cali-  Ind.    560,    43    N.    E.    309;    State    v. 

fornia  Safe  etc.  Co.,  145  Cal.  124,  78  Lyons,   113   La.   959,   37   South.   890. 

Pac.  372;  Hamilton  v.  Miller,  46  Kan.  See,  also,  Winslow   v.  Covert,  52  111. 

486,  26  Pac.  1030;  State  v.  Denis,  19  App.  63, 
La.  Ann.  119;  Duttou  y.  Woodman, 
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which  may  have  been  omitted,®^  or  for  the  purpose  of  laying 
a  foundation  for  impeachment;^*  and  if,  in  the  sound  dis- 
cretion of  the  court,  the  re-examination  is  not  strictly  con- 
fined to  the  matters  referred  to  in  the  cross-examination, 
it  is  no  ground  for  exception.*^  But  that  which  is  strictly 
new  matter  is  not  properly  introduced  on  redirect  examina- 
tion ;  and  it  has  sometimes  been  held,  especially  in  criminal 
cases,  that,  if  the  new  matter  thus  elicited  is  of  a  nature 
carlculated  to  prejudice  the  minds  of  the  jury,  a  new  trial 
should  be  granted.^®  The  question  is  sometimes  raised  to 
what  extent  a  party  may  rebut  incompetent  or  immaterial 
evidence  which  he  has  permitted  to  be  offered  without  objec- 
tion. It  is  very  clear  that,  in  such  case,  the  party  seeking 
to  rebut  can  introduce  no  testimony  which  has  not  a  direct 
tendency  to  contradict  that  which  has  been  received.®^  But, 
in  a  former  section,  we  have  seen  that,  by  one  class  of  de- 
cisions, a  party  is  estopped  from  excluding  evidence  offered 
in  rebuttal  or  explanation  of  irrelevant  testimony  given  in 
his  own  behalf;®^  and  that,  in  another  class  of  cases,  it  is 
held  that  reception  of  improper  testimony  without  objection 
is  no  ground  for  admitting  similar  or  explanatory  evidence, 
when  properly  objected  to.®^     In  Iowa  where,  by  statute, 

63  Schaser  v.   State,   36  Wis.   429;  65  George   v.    State,    61    Neb.    669, 

State  V.   Gregory,  33  La.   Ann.   737;  85  N.  W.  840.     See  the  cases  above 

Kendall  v.  Weaver,  1  Allen   (Mass.),  cited. 

277;    Clark  v.  Vorce,   15   Wend.    (N.  ee  Schaser  v.  State,  36  Wis.  429. 

Y.)  193,  30  Am.  Dec.  53;  Marshall  v.  67  Mowry  v.  Smith,  9  Allen  (Mass.), 

Davies,  78  N.  Y.  414;  Blake  v.  Stump,  67;  Lake  Erie  &  W.  Ky.  Co.  v.  Morain, 

73  Md.  160,  10  L.  B.  A.  103,  20  Atl.  140  111.  117,  29  N.  E.  869;  Parker  v. 

788;   Baird  v.  Gleckler,  7  S.  D.  284,  Dudley,     118     Mass.     602;     State    v. 

64   N.   W.   118;   Humphrey  v.   State,  Witham,  72  Me.  531;   Brown  v.  Per- 

78  Wis.  569,  47  N.  W.  836;  Hoadley  kins,  1  ADen  (Mass.),  89. 

v.   M.   Seward   &   Son   Co.,   71   Conn.  68  See   §  172,   ante;   also   the   cases 

640,  42  Atl.  997 ;  Kidd  v.  State,  101  last  cited. 

Ga.  528,  28  S.  E.  990 ;  Shaf er  v.  Eus-  69  State  v.  MeGahey,  3  N.  D.  293, 

sell,  28  Utah,  444,  79  Pac.  559 ;  Peo-  55   N.   W.   753 ;   Union   Pae.  Ey.   Co. 

pie  V.  Majoine,  144  Gal.  303,  77  Pac.  v.  Eeese,  56  Fed.  288,  5  G.  C.  A.  510; 

952.     As   to   recalling   witnesses,    see  Carter  v.   State,  36  Neb.  481,  54  N. 

§§  814,  815,  ante.  W.  853;  State,  v.  Donelon,  45  La.  Ann. 

64  Eichmond  &  D.  Ry.  Co.  v.  Vance,  744,  12  South.  922 ;  People  v.  Murphy, 

93  Ala.  144,  30  Am.  St.  Eep.  41,  9  132   N.  Y.  450,   32   N.  E.  .138.     See 

South.  574.    See  §  846,  ante.  §  172,  ante. 
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the  contestant  of  a  will  may  not  testify  to  conversations 
with  the  testator,  it  is  held  that  where  the  effect  of  the  cross- 
examination  was  to  secure  from  the  witness  a  statement 
that  he  had  conversations  with  the  testator,  his  father,  and 
that  in  those  conversations  his  father  "talked  all  right," 
it  was  certainly  competent  for  the  purpose  of  overcoming 
the  effect  of  this  evidence,  if  possible,  to  have  the  witness 
relate  just  what  his  father  said  which  led  him  to  testify 
on  cross-examination  that  the  conversation  of  his  father 
was  such  as  to  indicate  a  sound  mind ;  and  the  court  having 
strictly  limited  the  redirect  examination  to  the  very  matters 
testified  about  in  cross-examination,  there  was  no  error  in 
the  ruling^"  In  a  Washington  case,  testimony  had  been 
improperly  admitted  in  the"  examination  in  chief  and  had 
been  struck  out  on  motion,  and  thereafter  on  cross-exam- 
ination counsel  proceeded  to  examine  the  witness  with  ref- 
erence to  the  same  matters  which  had  been  eliminated  from 
the  case.  On  the  redirect  examination  the  counsel  again 
went  into  the  testimony  called  out  by  the  respondent,  carry- 
ing on  the  same  line  of  inquiry  on  recross-examination  that 
had  been  carried  on  by  the  cross-examination  of  the  respond- 
ent. On  motion  the  whole  of  such  testimony  both  on  cross- 
examination  and  recross-examination  was  stricken  from  the 
record.  In  that  the  evidence  had  become  material  this  was 
held  error.  The  court  said :  "The  counsel  chose  to  examine 
the  witness  as  to  facts  which  were  not  admissible  in  evi- 
dence, and  under  all  the  authorities,  and  for  the  best  of 
reasons,  we  think  the  other  party  had  a  right  to  re-examine 
as  to  the  evidence \elicited  by  the  cross-examination.  For 
this  error  in  striking  out  testimony  which,  if  admitted, 
would  have  been  sufficient  to  have  sustained  a  verdict,  the 
judgment  will  be  reversed.  "^^  When  a  witness  in  his  tes- 
timony on  cross-examination  volun^tarily  refers  to  a  con- 
versation he  had  with  another  party, — which  conversation 
was  not  shown  to  be  relevant  to  the  case  on  trial, — for  the 
purpose  of  fixing  the  time  he  first  had  knowledge  of  the 

70  In  re  Wharton,  132  Iowa,  714,  71  Diitcher   v.    Howard,    15    Wash. 

109  N.  W.  492.  693,  47  Pae.  28. 
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facts  to  which  he  was  testifying,  the  opposite  party  is  not 
entitled  on  je-examination  to  have  the  full  details  of  that 
conversation,  if  objection  is  made.''^  So  where  on  cross- 
examination  the  witness  was  asked  whether  he  had  made  a 
certain  statement  to  a  third  person,  and  denied  having  made 
it,  it  was  error  to  permit  the  other  party  on  re-examination 
to  introduce  the  entire  conversation  about  a  matter  not  in 
any  way  connected  with  the  case  and  shedding  no  light  upon 
it,  more  especially  where  the  third  person  referred  to  was 
not  introduced  to  contradict  the  witness.''*  If,  in  the  dis- 
cretion of  the  court,  new  matter  is  received  in  re-examina- 
tion, or  if  explanation  of  the  answers  given  is  necessary, 
the  court  may  permit  a  recross-examination.  At  this  stage 
much  must  be  left  to  the  discretion  of  the  court.^*  In  the 
resolution  of  complications  which  almost  necessarily  arise 
when  the  examination  has  proceeded  to  re-examination  or 
recross-examination,  the  discretion  of  the  court  is  seldom 
questioned.''^  It  may  be  exercised  also  in  the  allowance  of 
the  repetition  of  any  part  of  the  testimony,''''  and  in  a  few 
rare  instances  in  allowing  re-examination  on  immaterial 
matters.'''' 

§  874  (877).  Use  of  memoranda  to  refresh  the  memory 
of  witnesses. — It  is  a  well-settled  and  undisputed  principle 
of  the  law  of  evidence  that  a  witness,  under  certain  legal 
restrictions,  may  refer  to  written  or  printed  memoranda, 
documents,  papers  or  letters,  for  the  purpose  of  refresh- 
ing, assisting  and  stimulating  his  recollection  and  memory 
with  regard  to  the  facts  about  which  he  is  testifying.  The 
rule  requires  that  a  witness  should  testify  only  to  such  facts 

72  Uhe  V.  Chicago  etc.  B.  Co.,  3  S.  Pac.   337;    Sperbeck   v.    Camden   etc. 

D.  563,  54  N.  W.  601.  B.  Co.  (N.  J.),  64  Atl.  1012;  Atlantic 

T3  Greer  v.  State,  6  Baxt.   (Tenn.)  etc.  R.  Co.  v.  Eeiger,  95  Va.  418,  28 

629.  S.  E.  590. 

T4  Atlantic  &  D.  B.  Co.  v.  Eeiger,  76  Lauehheimer  v.  Jacobs,  126  Qa. 

95  Va.  418,  28  S.  E.  590;  Brown  v.  261,  55  S.  B.  55;  Backus  v.  Barber,  75 

State,  72  Md.  468,  20  Atl.  186.  Minn.  262,  77  N.  W.  959. 

75  State   V.   Wolfley,   75   Kan.   406,  77  Lewis  v.  Susmilch,  130  Iowa,  203, 

12  Ann.  Cas.  412,  89  Pac.  1046,  93  106  N.  W.  624. 
Evidence  V — 20 
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as  are  within  his  own  knowledge  and  recollection;  but  this 
requirement  is  not  violated  by  permitting  him  to  refresh 
his  memory  in  the  manner  above  indicated.''^  Bentham  has 
pointed  out  the  advantages  and  disadvantages  of  allowing 
a  witness  on  the  stand  to  consult  notes  or  memoranda  for 
the  purpose  of  refreshing  the  memory.  "On  the  one  hand, 
what  you  want  is  a  prompt  and  unpremeditated  answer.  If 
you  allow  him  time  to  consult  notes,  you  partly  lose  the 
advantage  of  that  lively  and  quick  examination  which  does 
not  give  bad  faith  time  to  think. "  ''^  On  the  other  hand, 
if  this  assistance  is  denied,  the  witness  will  often  be  unable 
to  give  accurate  and  complete  testimony,  and  the  whole 
object  of  the  judicial  investigation  may  be  defeated.  It  is 
universally  agreed  that  the  balance  between  the  two  incon- 
veniences is  by  no  means  equal,  and  that,  under  proper 
limitations,  witnesses  may  resort  to  memoranda  or  writings 
in  aid  of  memory.  Such  is  the  ordinary  human  memory 
that  very  few  witnesses  would  be  able  to  testify  as  to  par- 
ticular dates,  numbers,  quantities  and  sums,  after  the  lapse 
of  a  few  years,  if  they  were  not  permitted  to  refer  to  papers 
and  writings  which  they  knew  to  be  correct  at  the  time  they 
were  made.*"  Mr.  Justice  Strong,  in  the  United  States 
supreme  court,  said:  "How  far  papers,  not  evidence  per  se, 
but  proved  to  have  been  true  statements  of  fact  at  the  time 
they  were  made,  are  admissible  in  connection  with  the  tes- 
timony of  a  witness  who  made  them,  has  been  a  frequent 
subject  of  inquiry,  and  it  has  many  times  been  decided  that 
they  are  to  be  received.  And  why  should  they  not  be? 
Quantities  and  values  are  retained  in  the  memory  with  great 
difficulty.     If  at  the  time  when  an  entry  of  aggregate  quan- 

T8  1  Greenl.  Ev.,  §  436.     If  the  wit-  to  this  general  sulDJect,  see  notes  to 

ness  have  any   recollection   at   all   of  Union  Bank   v.   KnafE,   15   Am.   Dec. 

the  facts,  he  may  express  it  as  it  lies  194-198,  and  State  v.  Bacon,  98  Am. 

in  his  memory,  leaving  to  the  jury  to  Dec.  619-623. 

consider    its   value:    Murray   v.    Cun-  80  Feeter  v.  Heath,  11  Wend.    (N. 

ningham,  10  Neb.  167,  4  N.  W.  319,  Y.)     477.     See,    also,    the    Canadian 

953.  cases:  Fraser  v.  Fraser,  14  C.  P.  70; 

79   Bentham,  Rationale  Judicial  Evi-  Taylor  v.  Massey,  20  0.  E.  429. 
dence,  cited  in  Goodeve,  Ev.  210.     As 
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titles  or  values  was  made,  the  witness  knew  it  was  correct, 
it  is  hard  to  see  why  it  is  not  at  least  as  reliable  as  is  the 
memory  of  the  witness.  "^^  A  witness,  who  has  the  means 
of  aiding  his  memory  by  a  recourse  to  memoranda  or  papers 
in  his  power,  can  lawfully  be  required  to  look  at  such  papers, 
to  enable  him  to  ascertain  a  fact  with  more  precision,  to 
verify  a  date  or  to  give  more  exact  testimony  than  he  other- 
wise could  as  to  times,  numbers,  quantities  and  the  like.^^ 
While  a  witness  on  the  stand  cannot  be  compelled  to  study 
a  case  or  perform  labor  in  order  to  qualify  him  to  express 
an  opinion,  it  has  been  held  that  where  the  witness  had 
formed  an  opinion  which  he  had  committed  to  a  paper, 
which  he  had  with  him  on  the  stand,  the  requirement  that 
he  should  take  the  paper. in  his  hand  and  examine  it,  to  re- 
fresh his  recollection,  was  not  different  in  substance  or  legal 
effect  from  a  requirement  that  he  should  use  his  mental 
faculties  in  listening  to  a  question,  and  in  reflecting  upon 
it,  in  order  to  give  a  proper  answer.  ^^ 

§  875  (878).  Same — When  allowed. — In  the  permission 
to  use  memoranda,  great  care  has  to  be  taken  by  the  courts 
to  guard  against  forgery,  interpolation,  fabrication  and  gen- 
erally to  prevent  imposition.^*  Consequently,  the  cases  in 
which  writings  or  memoranda  may  be  used  by  a  witness 
have  been  to  some  extent  accurately  settled.  Phillips  made 
the  following  classification  of  the  cases  in  which  writings 
are  permitted  to  be  used  for  the  purpose  of  assisting  the 
memory  of  the  witness,  which  has  been  followed  by  Green- 
leaf  and  other  writers,  and  which  has  often  been  approved : 
(1)  "Where  the  writing  is  used  only  for  the  purpose  of 
assisting  the  memory  of  the  witness;  (2)  Where  the  witness 
recollects  having  seen  the  writing  before,  and,  though  he  has 

81  Insurance    Cos.    v.    Weides,    14  166  Mass.  123,  32  N.  E.  619,  44  N. 

Wall.   (81  V.  S.)  375,  20  L.  Ed.  894.  E.  141. 

83  Chapin     v.    Lapham,     20    Pick.  84  Merrill  v.  Ithaea  etc.  B.  Co.,  16 

(Mass.)    467;    State    v.    Staton,    114  Wend.  (N.  T.)  586,  80  Am.  Deo.  130; 

N.  C.  813,  19  S.  B.  96.  Feeter  v.  Heath,   11  Wend.    (N.  Y.) 

8.3  Stevens  v.  Worcester,  196  Mass.  477. 
45,  81  N.  B.  907;  Barrua  v.  Phaneuf, 
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now  no  independent  recollection  of  the  facts  mentioned  in 
it,  yet  he  remembers  that,  at  the  time  he  saw  it,  he  knew 
the  contents  to  be  correct;  (3)  Where  the  writing  in  ques- 
tion neither  is  recognized  by  the  witness  as  one  which  he 
remembers  to  have  before  seen,  nor  awakens  his  memory 
to  the  recollection  of  anything  contained  in  it;  but  never- 
theless, knowing  the  writing,  to  be  genuine,  his  mind  is  so 
convinced  that  he  is,  on  that  ground,  enabled  to  swear  posi- 
tively as  to  the  fact."  *^    In  some  jurisdictions,  it  is  held 


85  Greenl.  Ev.,  §437;  Phill.  Ev., 
3d  ed.,  411.  Among  the  many  illus- 
trations which  might  be  given  of  writ- 
ings or  memoranda,  which  the  courts 
have  allowed  to  be  used  to  refresh 
the  memory  of  the  witness,  are  books 
of  account,  though  not  themselves  evi- 
dence or  containing  the  original  ei\r- 
tries:  White  v.  Tucker,  9  Iowa,  100; 
Flower  v.  Downs,  6  La.  Ann.  539; 
Columbia  v.  Harrison,  2  Mill's  Const. 
(S.  C.)  213;  TreadweU  v.  Wells,  4 
Cal.  260;  Jones  v.  Johns,  ;2  •  Cranch 
C.  C.  426,  Fed.  Cas,  No.  7471;  Beed 
V.  Jones,  15  Wis.  40;  Schettler  v. 
Jones,  20  Wis.  412;  Murray  v.  Cun- 
ningham, 10  Neb.  167,  4  N.  W.  319, 
953;  Bonnet  v.  Glattfeldt,  120  111.  166, 
11  N.  E.  250;  Mead  v.  White  (Pa.), 
8  Atl.  913;  letters:  Travelers'  Ins.  Co. 
v.  Sheppard,  85  Ga.  751,  12  S.  E.  18; 
hills  of  particulars  of  articles  fur- 
nished, including  such  items  as  dates, 
weights  and  prices:  International 
By.  Co.  V.  Blanton,  63  Tex.  109;  Avery 
V.  Knight,  99  Mich.  311,  58  N.  W. 
316;  Hudnutt  v.  Comstock,  50  Mich. 
596,  16  N.  W.  157;  Eohrig  v.  Pear- 
son, 15  Colo.  127,  24  Pac.  1083;  or  of 
goods  lost  in  a  fire,  in  an  action  on 
an  insurance  policy ;  Stavinow  v. 
Home  Ins.  Co.,  43  Mo.  App.  513; 
Johnston  v.  Farmers'  Fire  Ins.  Co.,  106 
Mich.  96,  64  N.  W.  5;  Wise  v.  Phoe- 
nix Ins.  Co.,  101  N.  Y.  637,  4  N,  B. 
634;  or  schedules  of  stolen  goods  made 


by  a  clerk  under  the  direction  of  the 
witness:  State  v.  Lull,  37  Me.  246; 
waybills  in  a  freight  office:  Erie  Pre- 
serving Co.  V.  Miller,  52  Conn.  444, 
52  Am.  Eep.  607.;  a  ledger  of  account : 
Columbia  \\  Harrison,  2  Mill's  Const. 
(S.  C.)  213;  memoranda  of  payments 
in  a  private  cash-book:  Converse  v. 
Hobbs,  64  N.  H.  42,  5  Atl.  832;  an 
account  of  sales  kept  at  an  auction : 
Cowles  v.  Hayes,  71  N.  C.  230 ;  a  copy 
of  an  itemised  account  in  an  action 
for  goods  sold :  New  York  &  C.  Syndi- 
cate V.  Fraser,  130  U.  S.  611,  32  L. 
Ed.  1031,  9  Sup.  Ct.  Eep.  665 ;  Mead  v. 
White  (Pa.),  8  Atl.  913;  the  notes  of 
a  stenographer  when  he  is  a  witness: 
State  V.  Cardoza,  11  S.  C.  195;  State 
V.  George,  60  Minn.  503,  63  N.  W. 
100;  Small  v.  Poffenbarger,  32  Neb. 
234,  49  N.  W.  337;  Burbank  v.  Den- 
nis, 101  Cal.  90,  35  Pac.  444;  Wat- 
rous  V.  Cunningham,  71  Cal.  30,  11 
Pac.  811  (see,  also.  People  v.  Ken- 
nedy, 105  Mich.  434,  63  N.  W.  405); 
a  statement  made  by  a  party  as  to 
his  financial  standing,  to  the  witness, 
taken  down  at  the  time:  Hinchman  v. 
Weeks,  85  Mich.  535,  48  N.  W.  790. 
But  when  the  witness  had  only  an  un- 
verified copy  of  such  a  statement  and 
even  after  reading  it  his  memory  was 
not  refreshed,  it  was  error  to  permit 
him  to  read  the  copy  to  the  jury: 
Caldwell  v.  Bowen,  80  Mich.  382,  45 
N.  .W,.  185.     Memoranda  made  by  an 
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that  a  witness  may  refer  to  a  former  affidavit  or  deposition 
given  by  him  for  the  purpose  of  refreshing  his  memory. ^^ 
While  in  other  states  this  is  not  allowed,  as  it  is  held  that 
the  practice  is  in  violation  of  the  rule  that  a  memorandum 
to  refresh  the  memory  should  have  been  made  at  or  about 
the  time  to  which  it  relates.^''  In  some  states  the  principle 
is  declared  by  statute.  Thus  in  California,  a  witness  is 
allowed  to  refresh  his  memory  respecting  a  fact,  by  any- 
thing written  by  himself,  or  under  his  direction,  at  the  time 
when  the  fact  occurred,  or  immediately  thereafter,  or  at 
any  other  time  when  the  fact  was  fresh  in  his  memory,  and 
he  knew  that  the  same  was  correctly  stated  in  the  writing. 
But  in  such  case  the  writing  must  be  produced,  and  may 
be  seen  by  the  adverse  party,  who  may,  if  he  choose,  cross- 
examine  the  witness  upon  it,  and  may  read  it  to  the  jury. 
So,  also,  a  witness  may  testify  from  such  writing,  though 
he  retains  no  recollection  of  the  particular  facts,  but  such 
evidence  must  be  received  with  caution. ^^  "The  rule  which 
allows  a  witness  to  refresh  his  memory  by  writings  or  mem- 


oificer  showing  how  he  served  process: 
MeClaskey  v.  Barr,  45  Fed.  151;  the 
stub  of  a  eash-book:  Eiordan  v.  Gug- 
gerty,  74  Iowa,  688,  39  N.  W:  107; 
and  tills  of  exceptions,  as  to  former 
testimony:  Solomon  By.  Co.  v.  Jones, 
34  Kan.  443,  8  Pao.  730.  See  other 
Illustrations  in  following  sections. 
See  the  late  eases:  S.  E.  Stewart  v. 
Harris  (Ala.  App.),  60  South.  445; 
State  V.  Brooks  (Del.),  84  Atl.  225; 
Atlantic  Coast  Line  R.  Co.  v.  Hill 
(Ga.  App.),  77  S.  E.  316;  Sullivan 
V.  Miller,  169  HI.  App.  607;  Wilmer 
V.  Placide,  119  Md.  49,  86  Atl.  43; 
Craig  V.  Brown,  171  Mich.  256,  137 
N.  W.  126;  Ammon  v.  Hlinois  Cent 
E.  Co.  (Minn.),  139  N.  W.  819;  Wein 
berger  v.  Insurance  Co.  of  North  Am- 
erica (Mo.  App.),  156  S.  W.  79 
O'Rourke  v.  Grand  Opera  House  Co, 
(Mont.),  133  Pao.  965;  State  v, 
Kwiatkowski,  83  N.  J.  650,  85  Atl. 


209;  Wallace  v.  Wallace,  137  N.  Y. 
Supp.  43 ;  American  etc.  Irrigation  Co. 
V.  Mercedes  Plant  Co.  (Tex.  iCiv. 
App.),  155  S.  W.  286. 

86  White  V.  State,  18  Tex.  App.  57; 
State  V.  Miller,  53  Iowa,  84,  4  N.  W. 
838 ;  Hull  t.  Alexander,  26  Iowa,  569 ; 
Atkin  V.  State,  16  Ark.  568;  Burney 
V.  Ball,  24  Ga.  505;  Billingslea  v. 
State,  85  Ala.  323,  5  South.  137.  See 
§  343,  supra. 

87  Calloway  v.  Varner,  77  Ala.  541, 
54  Am.  Kep.  78;  Hull  v.  Alexander, 
26  Iowa,  569;  Putman  v.  United 
States,  162  U.  S.  687,  40  L.  Ed.  1118, 
16  Sup.  Ct.  Eep.  923  (full  discus- 
sion). In  Morris  v.  Lackman,  68  Cal. 
109,  8  Pac.  799,  it  was  held  that,  to 
be  admissible  for  the  purpose,  the 
affidavit  must  be  shown  to  have  been 
made  when  the  facts  were  fresh  in  the 
mind  of  the  witness. 

88  Cal.  Code  Civ.  Proc,  §  2047. 
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oranda  is  founded  solely  on  the  reason  that  the  law  presup- 
poses that  the  matters,  used  for  the  purpose,  were  reduced 
to  writing  so  shortly  after  the  occurrence,  when  the  facts 
were  fresh  in  the  mind  of  the  witness,  that  he  can  with 
safety  be  allowed  to  recur  to  them  in  order  to  remove  any 
weakening  of  memory  on  his  part,  which  may  have  super- 
vened from  lapse  of  time. "  ^^  It  will  be  necessary  now  to 
consider  the  subject  in  the  various  aspects  referred  to,  and 
by  the  light  of  the  production  or  nonproduction  of  the  writ- 
ing or  memorandum  used  for  the  purpose  of  refreshing  the 
memory. 

§876(879).  Nonproduction  of  memorandum  —  Cross- 
examination. — There  is  a  clear  distinction  between  mem- 
oranda which  have  been  used  to  refresh  the  memory  before 
the  witness  comes  into  court,  and  those  which  are  used  or 
sought  to  be  used  by  the  witness  when  in  court  and  on  the 
stand.  Therefore,  when  the  memorandum  is  of  the  first 
class,  above  named,  and  is  simply  to  assist  the  memory 
of  the  witness,  it  need  not  be  brought  into  court,  since  the 
witness  finally  testifies  from  his  own  recollection.  All  the 
authorities  unite  in  permitting  the  use  of  memoranda,  and 
it  is  immaterial  of  what  nature  the  memorandum  is,  whether 
an  original  writing  or  a  copy,  whether  made  by  the  witness 
himself  or  by  someone  else,  whether  written  or  printed,  or 
whether  made  at  the  time  of  the  occurrence  to  which  it  re- 
lates or  at  a  later  day.  In  such  cases  the  writing  need 
not  be  given  to  the  opposite  side  for  the  purpose  of  allowing 
them  to  cross-examine  from  it.  It  is  not  the  memorandum 
which  speaks,  but  the  recollection  of  the  witness.®"     The 

80  Putman    v.    United    States,    162  32   Me.  165;   Commonwealth   v.  Ford, 

TJ.   S.   687,  40  L.  Ed.   1118,   16  Sup.  130    Mass.    64,    39    Am.    Rep.    426; 

Ct.  Rep.  923,   in  which  is  a  full  dis-  Cameron  v.  Blaekman,  39  Mich.  lOS; 

cussion  of  the  subject  by  Mr.  Justice  Nabers  v.  Goldforb,  77  Miss.  661,  27 

White.  South.   641;   Murray   v.   Cunningham, 

90  Aoklen  v.  Hickman,  63  Ala.  494,  10  Neb.  167,  4  N.  W.  319,  953;  Hall 

35   Am.   Rep.   54;   Lowrie   v.   Taylor,  v.   Ray,    18    N.    H.    126;    Howard    v. 

27  App.   Cas.    (D.   C.)    522;   Wabash  McDonough,   77   N.   Y.   592;    Edmon- 

etc.  Canal  v.  Bledsoe,  5  Ind.  133;  State  stone  v.  Hartshorn,  19  N.  Y.  9;  Stato 

V.  Lull,  37  Me.  246;  Mudge  v.  Pierce,  v.    Cheek,    35    N.    C.    114;    State    v. 
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principle  is  the  same  as  where  the  memory  has  been  re- 
freshed by  reference  to  any  circumstance  to  which  his  mind 
has  been  drawn  with  pecuHar  force.  Of  course,  the  absence 
of  the  writing  may  go  to  the  question  of  credibility."^ 
Where,  however,  the  witness  is  permitted  to  use  the  mem- 
orandum when  on  the  witness-stand,  he  may  be  cross-exam- 
ined as  to  the  same,  and  it  may  be  inspected  by  the  cross- 
examiner,  since  in  no  other  way  can  the  accuracy  and 
recollection  of  the  witness  be  ascertained ;  and  it  is  only  by 
the  inspection  of  the  paper  and  by  such  cross-examination 
that  it  can  be  ascertained  whether  the  memorandum  does 
assist  the  memory  or  not.^^     "Very  improper  uses  may  be 


Magers,  36  Or.  38,  58  Pac.  892 ;  West 
Branch  Bank  v.  Donaldson,  6  Pa.  179 ; 
State  V.  Collins,  15  S.  C.  373,  40  Am. 
Rep.  697;  State  v.  Cardoza,  11  S.  C. 
195;  Harrison  v.  Middleton,  11  Gratt. 
(Va.)  527;  Folsom  v.  Apple  River 
Log.  Co.,  41  Wis.  602 ;  Hall  v.  State, 
17  Wis.  675,  86  Am.  Dee.  736;  Burton 
V.  Plummer,  2  Ad.  &  B.  341,  111 
Eng.  Reprint,  132 ;  Rex  v.  St.  Martins, 
2  Ad.  &  E.  215,  111  Eng.  Reprint, 
81;  Kensington  v.  Inglis,  8  East, 
273,  103  Eng.  .Reprint,  346.;  Doe  v. 
Perkins,  3  Term  Rep.  749,  100  Eng. 
Reprint,  838;  Burrough  v.  Martin,  2 
Camp.  112,  11  Rev.  Rep.  679 ;  Rambert 
V.  Cohen,  4  Esp.  213,  6  Rev.  Rep.  854; 
1  Greenl.  Ev.  436. 

91  MeCormiek  v.  Cleal,  12  App.  Cas. 
(D.  C.)  335;  Davie  v.  Jones,  68  Me. 
393;  State  v.  Cheek,  35  N.  C.  114; 
Paver  v.  Bowers  (Tex.  Civ.  App.),  33 
S.  W.  131.  The  mere  fact  that  the 
memorandum  is  not  produced  in  court 
at  the  time  the  witness'  testimony  is 
given  may  go  to  the  credibility  of  such 
testimony,  but  does  not  go  to  the  com- 
petency thereof  or  justify  the  court 
in  rejecting  it  unless  the  witness  un- 
reasonably refuses  to  comply  with  the 
order  of  the  court  to  produce  the 
memorandum:   Loose  v.  State,  120  Wis, 


115,  97  N.  W.  526;   2  PhiU.  BV.,  3d 
ed.,  411. 

92  Acklen  v.  Hickman,  63  Ala.  494, 
35  Am.  Rep.  54;  Parks  v.  Biebel,  18 
Colo.  App.  12,  69  Pac.  273;  Volusia 
County  Bank  v.  Bigelow,  45  Pla.  838, 
33  South.  704;  McKivitt  v.  Cone,  30 
Iowa,  455 ;  Commonwealth  v.  Haley,  13 
Allen  (Mass.),  587;  People  v.  Salis- 
bury, 134  Mich.  537,  96  N.  W.  936; 
Duncan  v.  Seeley,  34  Mich.  369;  Cort- 
land Mfg.  Co.  V.  Piatt,  83  Mich.  419, 
47  N.  W.  330;  Chute  v.  State,  19 
Minn.  271;  Schwiokert  v.  Levin,  76 
App.  Div.  373,  78  N.  Y.  Supp.  394; 
State  V.  Magers,  36  Or.  38,  58  Pac. 
892;  State  v.  Cardoza,  11  S.  C.  195; 
Mt.  Terry  Min.  Co.  v.  White,  10  S.  D. 
620,  74  N.  W.  1060;  Green  v.  State," 
53  Tex.  Cr.  490,  22  L.  R.  A.,  N.  S., 
706,  110  S.  W.  920;  State  ,.  Bacon, 
41  Vt.  526,  98  Am.  Dec.  616,  and 
note;  Harrison  v.  Middleton,  11  Gratt. 
(Va.)  527;  Loose  v.  State,  120  Wis. 
115,  97  N.  W.  526;  Rex  v.  Ramsden, 
2  Car.  &  P.  603,  31  Rev.  Rep.  703. 
But  this  right  does  not  exist  where 
the  paper  is  presented  to  the  witness 
for  identification  only :  Stiles  v.  Allen, 
5  Allen  (Mass.),  320;  Rice  v.  Bice 
(N.  J.),  19  Atl.  736.  See  note  on 
"Eight   to   Oppose   Party   to   Inspect 
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made  of  memoranda,  to  suggest^  regulate  or  control  the  tes- 
timony of  a  witness,  and  the  right  of  the  counsel  to  inspect 
them  furnishes  some  safeguard  against  their  abuse. .  '  An 
artful  witness  will  sometimes,  for  the  purpose  of  adding 
weight  to  his  testimony  with  the  jury,  produce  a  memo- 
randum claimed  by  him  to  have  been  made  at  the  time  of  a 
transaction,  when  an  inspection  of  the  paper  will  show  it  to 
have  been  of  more  recent  origin,  or  from  the  handwriting, 
or  other  circumstances,  to  have  been  fabricated  with  a  view 
to  the  testimony."**  In  a  Texas  case,  Eamsey,  J.,  said: 
"To  hold  in  such  case  that  there  may  be  such  private  ex- 
hibition of  a  document  in  a  court  of  justice,  with  no  right 
of  examination  or  inspection  on  the  part  of  appellant's 
counsel,  is  to  shut  out  the  light,  and  compel  and  require  them 
to  accept  a  statement  of  the  witness  probably  hostile,  and 
possibly  unworthy  of  credit.  We  cannot  sanction  such  a 
rule."®*  Where,  on  cross-examination,  a  witness,  at  the 
request  of  counsel,  produces  a  book  to  which  he  says  he  had 
referred  to  refresh  his  memory,  it  is  proper  for  counsel 
and  the  jury  to  inspect  the  entries  relating  to  the  matter  in 
issue,  but  the  court  may  properly  refuse  such  inspection  of 
other  private  matters,  having  no  connection  with  the  case.*' 
In  its  discretion,  the  court  may  compel  a  witness  to  produce 

Memorandum  or  Paper  Used  by  Wit-  trodnotion     against     him     of     false, 

ness  to  Eefresh  Memory"  to  Morris  v.  forged,     or     manufactured     evidence, 

United  States,  149  Fed.  123,  80  C.  C.  which  he  is  not  permitted  to  inspect, 

A.  112,  9  Ann.  Cas.  560.  must  not  tie  invaded  a  hair's  breadth. 

93  Peek  V.  Lake,  3  Lans.    (N.  Y.)  It  is  too  valuable  to  be  trifled  with, 

136.     While     an     examination     of     a  or  to  permit  the  court  to  enter  into 

memorandum  may  not,  in  a  particular  any  calculation  as  to  how  far  it  may 

ease,  be  of  any  assistance  to  the  op-  be    encroached    upon    without    injury 

posing   party,   yet  .the   courts   should  to  the  party.'' 

not  deprive  him  of  his  right  to  an  in-  9*  Green  v.  State,  53  Tex.  Cr.  490, 

spection : ,  Tibbetts    v.    Sternberg,    66  22  L.  K.  A.,  N.   S.,  706,  110   S.  W. 

Barb.  (N.  Y.)  201,  wherein  the  court  920. 

said;  "The   production   of   the   paper  98  Commonwealth     v.     Haley,      13 

might  have  been  of  no   value  to   ihe  Allen  (Mass.),  587;  McKivitt  v.  Cone, 

defendant,  but  it  is  the  principle  thus  30  Iowa,  456;   Tibbetts  v.  Sternberg, 

sought  to  be  established  that  is  mia-  66    Barb.     (N.    Y.)     201;     ParKs    v. 

chievous    and    dangerous.     The    right  Biebel,    18    Colo.    App.    12,    69    Pao. 

of  a  party  to  protection  against  the  in-  273. 
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a  memorandum  under  Ms  control  which  lie  has  not  pro- 
duced.*" The  memorandum  must  be  the  act  of  the  witness 
and  contemporaneously  with  the  event  noted,  otherwise  it 
would  not  necessarily  be  associated  with  the  state  of  mind 
that  existed  when  the  impression  on  the  memory  was  made, 
but,  independently  of  this,  it  is  of  no  importance,  so  far  as 
it  regards  its  capability  of  refreshing  the  mind  of  the  wit- 
ness, whether  it  was  written  in  characters  intelligible  to  the 
whole  community,  or  in  such  as  were  capable  of  being  trans- 
lated only  by  the  party  himself."^  If  the  witness  swears 
that  he  made  the  entry  or  memorandum  in  accordance  with 
the  truth  of  the  matter,  as  he  knew  it  to  exist  at  the  time  of 
the  occurrence,  of  which  he  is  at  the  time  of  the  trial  still 
convinced,  he  may  use  such  memorandum  to  refresh  his 
recollection.**  Although  there  do  not  appear  to  be  many 
American  decisions  directly  to  the  point,  it  may  be  deduced 
from  the  strong  judicial  comment  referred  to  that  opposing 
counsel  have  the  right  to  examine  the  writing,  as  soon  as  it 
is  identified,  and  if  the  witness  announces  that  his  memory 
is  not  refreshed  thereby,  they  have  the  right  to  cross- 
examine  the  witness  under  certain  circumstances.  The 
reasons  are  obvious.  The.  witness  may  not  want  to  have 
his  memory  refreshed  after  having  looked  at  the  writing. 
The  writing  may  contain  cross-examinable  matter.  It 
may  be  required  in  evidence.  It  may  contain  matter  rele- 
vant to  some  other  issue.  It  may  contain  matter  which 
should  not  have  been  brought  under  the  notice  of  the  wit- 
ness at  that  stage.  In  brief,  if  there  is  ground  for  sus- 
picion that  the  writing  was  exhibited  disingenuously,  the 
matter  calls  for  explanation  which  cross-examination  alone 
will  yield.**     In  such  case  it  appears  to  us  that  if  the  docu- 

86  Commonwealth    v.    Lannan,     13  McGibbon  v.  Walsh,  109  Wis.  670,  85 

Allen   (Mass.),  563.  N.  W.  409. 

9T- State  V.  Cardoza,  11  S.  C.  195,  98  Philadelphia  etc.  R.  Co.  v.  Dif- 

239.     Where    written    by    others,    see  fendal,    109    Md.    494,    72    Atl.    193, 

next  section.     See,  also,  Wagar  Lumb.  458. 

Co.  T.  Sullivan  Log  Co.,  120  Ala.  558,  89  See  the  observations  in  Morris  v. 

24  South.  949;  Kansas  etc.  E.  Co.  v.  United  States,  149  Fed.  123,  80  C.  C. 

Morrison    (Ark.),    146    S.    W.    853;  A.   112,  9  Ann.-  Cas.  560.     See,  also, 
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ment  does  contain  matter  whicli  might  have  refreshed  the 
witness'  memory  or  any  matter  which  should  not  have 
been  placed  before  him,  the  court  would  not  hesitate  to 
permit  cross-examination  upon  it.  In  every  case  the  op- 
posite party  should  be  allowed  to  inspect  whatever  is  put 
into  the  hands  of  a  witness  on  the  stand.^""  The  mere  ex- 
hibition of  a  paper  to  the  witness  does  not  make  it  evi- 
dence, but  it  does  entitle  the  opposite  party  to  see  it.  This 
is  on  the  common-sense  ground  that  a  party  is  entitled 
to  be  informed  as  to  what  transpires  between  his  oppo- 
nent and  a  witness  while  on  the  stand.^  Where  a  witness  re- 
fuses to  allow  the  opposing  coimsel  to  inspect  memoranda 
that  he  has  used  while  testifying,  it  seems  to  be  proper 
for  the  court  to  strike  out  so  much  of  the  testimony  as 
was  given  by  aid  of  the  memoranda.^  Application  for  in- 
spection should  always  be  formally  made  to  the  court  to 
preserve  the  party's  rights.* 

§  877  (880).    Memoranda  not    made    by    witness. — We 

have  so  far  dealt  with  memoranda  made  by  the  witness 
himself.  In  those  cases  where  the  witness,  after  seeing 
the  memorandum  or  writing,  is  able,  by  its  aid,  to  recall 

the  opinion  of  Eamsey,  J.,  in  Green  the  candor  and  integrity  of  the  wit- 

V.  State,  53  Tex.  Or.  490,  110  S.  W.  ness;-  a,nd  the  opportunity  for  such  a 

920,  22  L.  E.  A.,  N.  S.,  706,  and  note  test  might  be  lost  by  a  delay  which 

thereto,    from   which    the    conclusions  an    unscrupulous    witness    might    im- 

in    the    text    are    drawn.     See,    also,  prove  by  preparing  to  procure  some- 

Wharton,  Criminal  Evidence,  10th  ed.,  thing  to  exhibit." 

p.  951,  as  opposed  to  the  view  above  i  Arnold   v.    Chesebrough,   30   Fed. 

expressed.  145.     The    English   decision,   Eeg.    7. 

100  Oooley,    C.    J.,    in    Dun-can    v.  Buncombe,  8  Car.  &  P.  369,  has  not 

Seeley,  34  Mich.  369,  said:  "It  would  been    adopted   in    America.     In    that 

be  a  dangerous  doctrine  which  would  case    Lord    Denman     said:     "If    the 

permit  a  witness  to  testify  from  secret  thing    misses    entirely     and    nothing 

memoranda  in  the  way  which, was  per-  comes  of  it,  the  opposite  counsel  has 

mitted  here.     The  error  was  not  cured  no  right  to  look  at  it." 

in  this  case  by  the  plaintiff  offering  2  Peck  v.  Lake,  3  Lans.  (N.  Y.)  136. 

on  the  next  day,  on  the  conclusion  of  3  Parks  v.  Biebel,  18  Colo.  App.  12, 

his  testimony,  to  produce  the  memo-  69   Pac.    273;    Lowrie   v.   Taylor,    27 

randum.     The  defendant  was  entitled  App.  Cas.  (D.  C.)  522;  Adae  v.  Zangs, 

to  see  it  at  the  time  in  order  to  test  41    Iowa,    536;    Chute    v.    State,    19 
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the  facts  and  testify  to  them  as  a  matter  of  recollection,  it 
is  not  necessary  that  the  writing  should  have  been  made  by 
the  witness,  for  it  is  the  recollection  and  not  the  memo- 
randum which  is  evidence.  If  the  witness  has  before  seen 
the  memorandum  and  recognized  it  as  true,  and  at  the  time 
of  the  trial  is  still  satisfied  of  its  truth,  he  may  be  exam- 
ined in  regard  to  it.*     There  are  numerous  cases  in  which 


Minn.  271;  Wernwag  v.  Chicago  etc. 
E.  Co.,  20  Mo.  App.  473;  State  v. 
Magers,  36  Or.  38,  58  Pac.  892. 

4  Becldo  V.  Smith,  1  Minor  (Ala.), 
397;  Bowden  v.  Spellman,  59  Ark. 
251,  27  S.  W.  602;  Alexander  v. 
Wellington,  44  Colo.  388,  98  Pac.  631; 
Shrouder  v.  State,  121  Ga.  615,  49  S. 
E.  702;  Albany  P.  Co.  v.  Hugger 
Bros.,  4  Ga.  App.  771,  62  S.  E.  533; 
Western  Union  Tel.  Co.  v.  Collins,  7 
Kan.  App.  97,  53  Pac.  74;  Bredt  v. 
Simpson,  Hall,  M.  &  Co.,  95  III.  App. 
333 ;  In  re  Drainage  Dist.  No.  3, 
Hardin  Co.,  146  Iowa,  564,  123  N.  W. 
1059;  State  v.  Aspara,  113  La.  940, 
37  South.  883;  Madunkeunk  D.  & 
I.  Co.  V.  F.  E.  Allen  Clothing  Co., 
102  Me.  257,  66  Atl.  537;  State 
V.  Lull,  37  Me.  246;  Hanrahan  v. 
City  of  Baltimore,  114  Md.  517,  80 
Atl.  312;  Dorsey  v.  Gassaway,  2  Har. 
&  J.  (Md.)  402,  3  Am.  Dec.  557; 
Eay  V.  Walsh,  190  Mass.  374,  77  N. 
E.  44;  Commonwealth  v.  Ford,  130 
Mass.  64,  39  Am.  Eep.  426;  Coffin  v. 
Vincent,  12  Gush.  (Mass.)  98; 
Cameron  v.  Blackman,  39  Mich.  108; 
Culver  V.  Scott  &  W.  L.  Co.,  53  Minn. 
360,  55  N.  W.  552;  Eberson  ».  Con- 
tinental Co.,  130  Mo.  App.  296,  109 
S.  W.  62;  Labaree  v.  Klosterman,  33 
Neb.  150,  49  N.  W.  1102;  Huckins  7. 
P.  M.  F.  I.  Co.,  31  N.  H.  238;  Gibbons 
V.  San  Luis  Mining  Co.,  125  App.  Div. 
741,  110  N.  Y.  Supp.  96;  Geer  v.  New 
York  City  R.  Co.,  50  Misc.  Eep.  517, 
99  N.  Y.  Supp.  483;  HufC  v.  Bennett, 


6  N.  Y.  337;  State  v.  Magers,  35  Or. 
520,  57  Pac.  197;  Wells  Whip  Co.  v. 
Tanners'  Mut.  F.  Ins.  Co.,  209  Pa; 
488,  58  Atl.  894;  Springs  v.  South 
Bound  Ey.  Co.  (Heath  v.  South  Bound 
Ey.  Co.),  46  S.  C.  104,  24  S.  E.  166; 
Berry  v.  Jourdan,  11  Eieh.  (S.  C.) 
67;  Brown  v.  Smith,  24  S.  D.  231,  123 
N.  W.  689;  Hammond  v.  Decker,  46 
Tex.  Civ.  App.  232,  102  S.  W.  453; 
Harrison  v.  Middleton,  11  Gratt. 
(Va.)  527,  546;  Davis  v.  Field,  56 
Vt.  426;  Hill  v.  State,  17  Wis.  675, 
86  Am.  Dec.  736;  Henry  v.  Lee,  2 
Chit.  124;  Eeg.  v.  Mullens,  3  Cox 
C.  C.  526.  Thus  a  witness  has  been 
permitted  to  refresh  his  memory  from 
notes  taken  by  counsel  or  other  per- 
sons at  a  former  trial:  Keg.  v.  Phil- 
pots,  5  Cox  C.  C.  329;  Beaubien  v. 
Cicotte,  12  Mich.  459,  468;  Laws  v. 
Eeed,  2  Lew.  C.  C.  152  (but  see, 
Meagoe  v.  Simmons,  3  Car.  &  P.  75; 
Thompson  v.  State,  99  Ala.  173,  13 
South.  753)  ;  or  from  his  own  deposi- 
tion or  testimony  at  a  former  trial  or 
from  a  copy  of  the  same:  George  v. 
Joy,  19  N.  H.  544;  People  v.  Palmer, 
105  Mich,  568,  63  N.  W.  656;  State 
V.  Legg,  59  W.  Va.  315,  53  S.  E. 
545,  3  L.  E.  A.,  N.  S.,  1152;  Smith 
V.  Morgan,  2  Moo.  &  Eob.  257; 
Vaughan  v.  Martin,  1  Esp.  440 ;  State 
V.  Dean,  72  S.  C.  74,  51  S.  E.  524; 
Smith  V.  State,  46  Tex.  Or.  267,  108 
Am.  St.  Eep.  991,  81  S.  W.  936;  Com- 
monwealth V.  Fox,  7  Gray  (Mass.), 
585,  where  the  witness  had  signed  the 
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several  persons  acted  in  transacting  business  matters,  in 
making  or  directing  or  comparing  entries  or  writings,  and 
thus  acquired  knowledge  of  their  correctness,  in  which  it 
has  been  held  that  the  memorandum  might  be  used  by 
either,  although  written  wholly  or  in  part  by  others.^     But 


deposition  only  by  a  mark;  see,  also, 
cases  cited  in  note  44,  §  875,  ante; 
see  §  343,  ante ;  or  from  contem- 
poraneous records  of  a  hospital :  State 
V.  Collins,  15  S.  C.  373,  40  Am.  Eep. 
697;  or  from  newspaper  articles  read 
by  him :  Bragg  Mfg.  Co.  v.  New  York, 
141  Ped.  118;  Bourda  v.  Jones,  110 
Wis.  52,  85  N.  W.  671 ;  Kipp  v.  Silver- 
man, 25  Mont.  296,  64  Pae.  884;  Kear- 
ney V.  Themanson,  48  Neb.  74,  66  N. 
W.  996;  Manchester  etc.  Co.  v.  Ore- 
gon etc.  Nav.  Co.,  46  Or.  162,  114 
Am.  St.  Rep.  863,  69  L.  E.  A.  475, 
79  Pac.  60. 

5  As  from  entries  made  by  aiiother 
in  the  presence  of  and  under  the  di- 
rection of  the  witness:  Doe  v.  Per- 
kins, 3  Term  Rep.  749,  100  Eng.  Re- 
print, 838;  Rex  v.  St.  Martins,  2  Ad. 
&  E.  215,  111  Eng._  Reprint,  81; 
State  V.  Lull,  37  Me.  246;  Card  v. 
Foot,  56  Conn.  369,  7  Am.  St.  Rep. 
311,  15  Atl.  371;  Wells  Whip  Co.  v. 
Tanners'  etc.  Ins.  Co.,  209  Pa.  488,  58 
Atl.  894;  Hazer  v.  Streich,  92  Wis. 
505,  66  N.  W.  720;  Bowden  v.  Spell- 
man,  59  Ark.  251,  27  S.  W.  602;  or 
from  memoranda,  invoice  hooTcs,  ac- 
count-books, or  time-books  made  by 
others,  but  referred  to  by  the  witness 
from  time  to  time,  or  acted  on  by  him 
and  known  by  him  to  be  correct: 
Billingslea  v.  Smith,  77  Md.  504,  26 
Atl.  1077;  Denver  &  R.  G.  Ry.  Co.  v. 
Wilson,  4  Colo.  App.  355,  36  Pac.  67; 
Miller  v.  Jannett,  63  Tex.  82 ;  Bowden 
V.  Spellman,  59  Ark.  251,  27  S.  W. 
602;  Flint  v.  Kennedy,  33  Fed.  820, 
and  note;  Burrough  v.  Martin,  2 
Camp.  112,  11  Eev.  Eep.  671;  Ander- 


son V.  Whalley,  3  Car.  &  K.  54;  Eeg. 
V.  Langton,  13  Cox  C.  C.  345,  2  Q. 
B.  D.  296;  Douglas  v.  Leighton,  57 
Minn.  81,  58  N.  W.  827;  Atchison, 
T.  &  S.  P.  Ry.  Co.  V.  Lawler,  40  Neb. 
356,  58  N.  W.  968;  or  where  the  wit- 
ness has  cJiecTced  entries  made  by  an- 
other person:  Burton  v.  Plummer,  2 
Ad.  &  E.  341,  111  Eng.  Reprint  132; 
Flint  V.  Kennedy,  33  Fed.  820,  and 
note;  Stubbings  v.  Dockery,  80  Wis. 
618,  50  N.  W.  775;  or  has  actually 
seen  money  paid  and  a  receipt  given: 
Rambert  v.  Cohen,  4  Esp.  213,  6  Eev. 
Eep.  854  (but  ordinarily  a  mere  memo- 
randum of  a  circumstance,  made  by 
the  witness  at  the  time  of  the  occur- 
rence, is  not  admissible  in  evidence  to 
corroborate  him,  although  he  states 
that  it  is  correct:  Carr  v.  Stanley,  7 
Jones  (N.  C),  131;  Urket  v.  Coryell, 
5  Watts  &  S.  (Pa.)  60;  Gilmore  v. 
Wilson,  53  Pa.  194.  But  see  Marcly 
V.  Schultz,  29  N.  Y.  346,  infra)  ;  or  has 
read  a  memorandum  to  a  party  who 
has  assented  to  its  term:  Bolton  v. 
Tomlin,  5  Ad.  &  E.  856,  111  Eng.  Ee- 
print,  1391;  Jacob  v.  Lindsay,  1  East, 
460,  102  Eng.  Eeprint,  178;  Rex  v.  St. 
Martins,  2  Ad.  &  E.  210,  111  Eng. 
Eeprint,  81;  or  has  read  a  memoran- 
dum of  sale  prices  made  by  another 
in  relation  to  the  same  transactimi  : 
Springs  v.  South  Bound  E.  Co.,  46 
S.  C.  104,  24  S.  E.  166.  In  Marcly 
V.  Schultz,  29  N.  Y.  346,  the  copy 
tendered  to  refresh  the  memory  of  the 
witness  was  excluded,  because  he  had 
already  testified  to  what  the  document 
was  said  to  contain. 


317  ATTENDANCE  AND  EXAMINATION   OF  WITNESSES.        §  878 

a  witness  should  not  be  allowed  to  use  any  document  or 
writing  to  refresh  his  memory  which  was  made  by  another 
person,  unless  he  knows  it  to  be  correct.^  Under  familiar 
rules  writings  or  entries  are  not  evidence  under  any  of  the 
rules  now  under  discussion  unless  shown  to  be  correct.^ 
As  we  have  stated,  statutes  exist  in  some  of  the  states 
regulating  the  subject  of  refreshing  the  witness'  memory. 
In  Oregon,  where  the  statute  is  similar  to  California,  in 
that  the  memorandum  must  have  been  made  by  the  witness 
or  under  his  direction,  Wolverton,  J.,  said:  "This  statute, 
in  the  light  of  the  law  as  it  formerly  stood,  was  probably 
designed  to  apply  more  particularly,  if  not  exclusively,  to 
those  memoranda  where,  after  consultation  by  the  witness, 
his  memory  is  not  so  refreshed  that  he  can  speak  from 
his  own  recollection  independently  of  the  writing,  because, 
if  wholly  refreshed,  so  that  he  can  speak  without  it,  it  is 
not  always  necessary  that  he  produce  it  in  court;  but,  if 
reference  is  made  to  it  while  testifying,  it  is  proper  for 
the  opposite  counsel  to  cross-examine  concerning  it,  to  de- 
termine whether  he  is  using  it  as  evidence  aside  from  his 
recollection. ' '  ® 

§  878  (881).     Copy  used  to  refresh   memory. — ^We    are 

now  dealing  with  the  use  of  the  memorandum  for  the  pur- 
pose of  stimulating  the  memory,  and  it  is  immaterial  what 
constitutes  the  activity  when  the  testimony  rests  upon  the 
independent  recollection  of  the  witness.  In  all  such  cases 
as  have  just  been  discussed,  a  copy  of  the  entry  made  by 
the  witness  or  by  another  person  may  be  used  to  refresh 

6  Fritz  V.  Burriss,  41  S.  0.  149,  19  62  Am.  St..  Rep.  256,  50  Pae.  654 
S.  E.  304;  People  V.  Munroe,  100  Cal.  (entry  in  Bible) ;  Bates  v.  Preble,  151 
664,  38  Am.  St.  Eep.  323,  24  L.  R.  A.  TJ.  S.  149,  38  L.  Ed.  106,  14  Sup. 
33,  35  Pac.  326.  See,  also,  Hematite  Ct.  Rep.  277;  Kipp  v.  Silverman,  25 
Min.  Co.  V.  East  Tenn.,  V.  &  G.  Ry.  Mont.  296,  .64  Pac.  884;  Russell  v. 
Co.,  92  Ga.  268,  18  S.  E.  24;  Proetor  Hudson  R.  Co.,  17  N.  Y.  134. 

&  Gamble  Co.  v.  Blakeley  Oil  &  Ferti'  *  Manchester  Assur.  Co.  v.  Oregon 

lizer  Co.,  128  Ga.  606,  57  S.  E.  879.       etc.  Nav.  Co.,  46  Or.  162,  114  Am.  St. 

7  People  v.  Mayne,   118   Cal.  516,      Eep.  863,  69  L.  R.  A.  475,  79  Pae.  60. 


878  (881)       THE  LAW  OF  EVIDENCE  IN  CIVIL  CASES. 


318 


the  memory.^  In  a  Massachusetts  case,  the  rule  on  the 
subject  is  thus  summed  up:  "In  order  to  refresh  the  rec- 
ollection of  a  witness,  it  is  not  important  that  the  paper, 
book  or  memorandum  should  have  been  written  or  printed 
by  the  witness  himself,  or  that  it  should  be  an  original 
writing.  It  is  sufficient  if  he  saw  it  while  the  facts  stated 
therein  were  fresh  in  his  memory,  and  he  knows  that  they 
are  correctly  transcribed  or  printed.  Upon  inspecting  it, 
he  can  state  the  facts,  if  thereby  called  to  his  recoUec- 


9  Jaques  v.  Horton,  76  Ala.  238, 
244 ;  Milwaukee  Harv.  Co.  v.  Tymieli, 
68  Ark.  225,  58  S.  W..252;  People  v. 
LowTie,  4  Cal.  App.  137,  87  Pac.  253; 
Lawson  v.  Glass,  6  Colo.  134;  Curry  v. 
Charles  Warner  Co.,  2  Marv.  (Del.) 
98,  42  Atl.  425;  Adams  v.  Board  of 
Trustees,  37  Fla.  266,  20  South.  266; 
Fineh  v.  Barclay,  87  Ga.  393,  13  S.  E. 
566;  Bonnet  v.  Glattfeldt,  120  111. 
166,  11  N.  B.  250;  Bowen  v.  Aetna 
Indemnity  Co.,  151  Iowa,  663,  131 
N.  W.  1086;  State  Bank  v.  Brewer, 
100  Iowa,  576,  69  N.  W.  1011; 
Philadelphia  etc.  E.  Co.  v.  Diffendal, 
109  Md.  494,  72  Atl.  193,  458;  Pierce 
V.  Bangor  etc.  Ey.  Co.,  94  Me.  171,  47 
Atl.  144;  Commonwealth  v.  Burton, 
183  Mass.  461,  67  N.  E.  419;  Smith 
V.  Piekands,  148  Mich.  558,  112  N.  W. 
122;  Snyder  v.  Patton  &  Gibson  Co., 
143  Mich.  350,  106  N.  W.  1106; 
Hinchman  v.  Weeks,  85  Mich.  535,  48 
N.  W.  790;  Cameron  v.  Blaekman,  39 
Mich.  108;  Paine  v.  Sherwood,  19 
Minn.  315;  Ward  v.  D.  H.  Morr,  T. 
&  S.  Co.,  119  Mo.  App.  83,  95  S.  W. 
964;  Anderson  v.  Imhoff,  34  Neb.  335, 
51  N.  W.  854;  McCormiek  v.  Pennsyl- 
vania Cent.  Ry.  Co.,  49  N.  Y.  303; 
Marcly  v.  Schultz,  29  N.  Y.  346; 
Plohr  V.  Territory,  14  Okl.  477,  78 
Pae.  565;  Haines  v.  Caldwell,  40  Or. 
229,  66  Pac.  910;  Edwards  v.  Gimbel, 
202  Pa.  30,  51  Atl.  357;  Welch  &  Co. 
V.  Greene,  24  R.  I.  515,  54  Atl.  54; 


Sloan  V.  Courtenay,  54  S.  C.  314,  32 
S.  E.  431;  Berry  v.  Jourdan,  11  Rich. 
(S.  C.)  67;  Hammond  v.  Decker,  48 
Tex.  Civ.  App.  232,  102  S.  W.  453; 
Harrison  v.  Middleton,  11  Gratt. 
(Va.)  527.  Thus  it  has  been  held 
that  a  witness  might  refresh  his  mem- 
ory by  the  use  of  a  copy  of  a  copy  of 
a  memorandum  made  by  him,  the  orig- 
inal and  first  copy  having  been  de- 
faced: Polsom  V.  Apple  River  Log 
Driving  Co.,  41  Wis.  602 ;  Brinkley  Car 
Works  Mfg.  Co.  v.  Farrell,  72  Ark. 
354,  80  S.  W.  749;  or  from  entries 
made  by  an  attorney,  as  the  items  were 
read  to  him  by  the  witness  from  an 
original  memorandum-book,  which  is 
lost  and  which  was  compared  by  them : 
Mead  v.  Medraw,  19  Ohio  St.  55;  or 
may  refresh  his  recollection  as  to  an 
occurrence  in  his  presence  by  referring 
to  the  account  of  it  printed  from  his- 
written  report  made  at  the  time :  Com- 
monwealth V.  Ford,  130  Mass.  64,  3* 
Am.  Rep.  426 ;  Hawes  v.  State,  88  Ala. 
37,  7  South.  302;  where  numerous  il- 
lustrations are  given :  Topham  v.  Mc- 
Gregor, 1  Car.  &  K.  320  (but  where 
the  author  of  the  newspaper  account 
cannot  verify  the  statement  and  has 
no  independent  recollection,  the  article 
cannot  be  used  as  evidence:  Downs  v. 
New  York  Cent.  Ry.  Co.,  47  N.  Y. 
83);  in  like  manner,  a  surveyor  may 
refer  to  his  transcript  of  his  original 
notes:   Home  v.  MacKenzie,  6  Clark 
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tion."^"  In  his  work  on  Evidence,  Taylor  suggests  that 
it  is  questionable  whether  a  copy  should  he  used  to  refresh 
the  memory  so  long  as  the  original  is  in  existence  and  its 
absence  unexplained;  and,  in  some  states,  this  view  is 
maintained.^^  But  the  contrary  rule  has  been  declared  in 
other  jurisdictions,  where  it  is  held  that,  since  the  mem- 
orandum is  in  no  sense  evidence,  the  familiar  rule  as  to 
best  evidence  has  no  application.^^  Where,  however,  both 
the  original  and  the  copy  were  in  court,  as  in  a  North 
Carolina  case,  where  an  original  deed  was  in  evidence,  the 
trial  court  was  upheld  in  refusing  to  allow  the  witness  to 
refresh  his  memory  by  looking  at  the  copy  in  the  register. 
The  decision  was  unquestionably  right,  but  the  ''best  evi- 
dence ' '  rule  adopted  as  the  reason  was  at  variance  with  the 
weight  of  authority.  In  such  a  case  using  the  document 
was  in  the  nature  of  an  examination  upon  it,  and  there 
should  have  been  no  discussion  upon  the  point  of  refresh- 
ing the  witness'  memory  in  such  case.'^  It  may  frequently 
happen  that  the  document  used  to;  refresh    the    witness' 

&  F.  628,  7  Eng.  Reprint,  834;  or  the  344;  Merrill  v.  Sullivan,  68  Fed.  509, 

witness  may  refer  to  memoranda  pre-  15  C.  C.  A.  553. 

pared  by  others  where  she  testifies  that  n  Tayl.  By.,  10th. ed.,  §  1408;  Bur- 
she  knew  all  the  articles  named  in  ton  v.  Plummer,  2  Ad.  &  E.  841,  111 
them  were  in  the  trunks:  McCormick  Eng.  Eeprint,  132;  Chicago  Ry.  Co.  v. 
y.  Pennsylvania  Cent.  Ry.  Co.,  49  N.  Adler,  56  111.  344;  Topham  v. 
Y.  303.  See,  also,  Stavinow  v.  Home  M'Gregor,  1  Car.  &  K.  320;  Pilkins  v. 
Ins.  Co.,  43  Mo.  App.  513.  Other^  Baker,  6  Lans.  (N.  y.)  516;  Jones  v. 
cases  illustrating  this  rule,  copy  of  Stroud,  2  Car.  &  P.  196,  31  Rev.  Rep. 
telegram:  Commonwealth  v.  Burton,  660;  Southern  Ry.  Co.  v.  State,  165 
183  Mass.  461,  67  N.  E.  419;  Sloan  v.  Ind.  618,  75  N.  E.  272;  See,  also, 
Courtenay,  54  S.  C.  314,  32  S.  E.  481;  Madigan  v,  DegrafE,  17  Minn.  52  (Gil. 
copy     from     shingle     memorandum:  34). 

Pierce  v.  Bangor  &  A.  R.  Co.,  94  Me.  12  Commonwealth     v.     Ford,     180 

171,  47  Atl.  144.  Mass.  64,  39  Am.  Rep.  426;  Caldwell 

10  Commonwealth  v.  Ford,  130  Mass.  v.   Bowen,   80   Mieh.   382,   45   N.   W. 

64,  89  Am.  Rep.  426;  Chapin  v.  Lap-  185;  Pierce  v.  Bangor,  94  Me.  171,  47 

ham,  20  pick.  (Mass.)  467;  Common-  Atl.   144;   Haines  v.   Cadwell,  40   Or. 

wealth  v.  Burton,  183  Mass.  461,  67  229,  66  Pae.  910;  Edwards  v.  Gimbel, 

N.  E.  419 ;  1  Greenl.  Ev.,  §  486.     See,  202,  Pa.   30,  51  Atl.   357.     Seej   also, 

also,  Jacques.  V.  Horton,  76  Ala.  238;  Pilkins  v.  Baker,  6  tans.  (N.  Y.)  516. 

Chicago' etc.  B.  Co.  v.  Adler,  56  111.  is  Jones  v.  Jones,  94  N.  C.  111. 
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memory  is  not  admissible  in  evidence.     That  fact  does  not 
prevent  the  witness  using  it  for  the  purpose  named." 

§  879  (882).  Must  the  memorandum  be  contemporane- 
ous with  the  facts  recorded. — The  time  when  the  mem- 
orandum was  made  is  of  vital  importance  when  the  writing 
is  to  be  used  to  refresh  the  memory  as  distinguished  from 
use  when  the  witness  has  an  independent  recollection  of 
that  to  which  the  writing  relates.  In  a  Vermont  case,  in 
which  the  witness  had  made  notes  of  dates  and  amoimts 
and  was  permitted  over  objection  to  use  them  for  refer- 
ence, the  court  said:  "It  is  obvious  that  a  memorandum 
made  from  recollection  merely,  and  so  long  after  the  al- 
leged transaction  to  which  it  refers,  would  not  be  likely 
to  aid  the  recollection  of  the  witness,  or  add  to  the  weight 
of  his  testimony.  If  the  court  allowed  the  paper  as  evi- 
dence generally  to  refresh  the  recollection  of  the  witness, 
we  think  it  was  wrong.  But  as  a  paper  containing  dates, 
figures  and  amounts  within  the  recollection  of  the  witness, 
but  being  matters  which  he  could  not  carry  in  his  mind,  it 
might  be  referred  to  by  him,  not  for  the  purpose  of  re- 
freshing his  recollection  and  to  the  correctness  of  the 
entries,  but  for  the  purpose  of  enabling  him  to  state  with 
accuracy  the  details  of  things  of  which  he  had  from  recol- 
lection made  a  memorandum,  but  could  not  carry  them  in 
his  mind  so  as  to  be  able  to  repeat  them  without  the  aid 
of  the  paper.  "1^  It  is  impossible  to  lay  down  any  precise 
rule  as  to  how  nearly  contemporaneous  with  the  fact  or 
facts  recorded  the  memorandum  must  be.  The  courts  have 
used  expressions  like  the  following:  "The  memorandum 
must  have  been  presently  committed  to  writing";^®  "writ- 

14  People  V.  Vann,  129  Cal.  118,  61  Sohmuck,   168   N.   Y.   649,   61   N.    E. 

Pac.  776;  State  v.  Brooks   (Del.),  84  1130;  State  v.  Costa,  78  Vt.  198,  62 

Atl.  225;  Schall  v.  Eisner,  58  Ga.  190;  Atl.  38;  Virginian  E.  Co.  v.  Jeffries, 

Hawaii  v.  Toyotaro,  11  Hawaii,  195;  110  Va.  471,  66  S.  E.  731;  Martin  v. 

McNeely  v.  Duff,  50  Kan.  488,  31  Pac.  Union  Pac.  R.  Co,  1  Wyo.  143. 

1061;  Commonwealth  v.  Kennedy,  170  IS  Pinney  v.  Andrus,  41  Vt.  631. 

Mass.  18,  48  N.  E.  770;  Wolfborough  lO  Sandwell    v.    Sandwell,    Comber- 

V.  Alton,   18  N.  H.   185;   Haffner  v.  bach,  445. 
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ten  contemporaneous  with  the  transaction";"  "while  the 
occurrences  mentioned  in  it  were  recent  and  fresh  in  his 
recollection";^^  "contemporaneously,  or  nearly  so,  with 
the  fact  deposed  to";^^  "at  or  shortly  after  the  time  of 
the  transaction,  and  while  it  must  have  been  fresh  in  his 
memory."^"  It  will  be  seen  from  an  examination  of  the 
authorities  cited  that,  in  determining  this  question,  very 
much  must  depend  upon  the  circumstances  of  each  case  and 
the  discretion  of  the  trial  judge.  It  is  clear  that  the  mem- 
orandum must  not  be  used  merely  to  convey  original  in- 
formation to  the  witness.  "At  the  farthest,  it  ought  to 
have  been  made  before  such  a  period  of  time  has  elapsed 
as  to  render  it  probable  that  the  memory  of  the- witness 
might  have  become  deficient.  "^^     In  a  case  in  the  federal 


17  Steinkeller  v.  Newton,  9  Car.  & 
P.  313. 

18  Burrough  v.  Martin,  2  Camp. 
112,   11   Eev.  Eep.   679. 

19  Whitfield  V.  Aland,  2  Car.  &  K. 
1015;  Weston  v.  Brown,  30  Neb.  609, 
46  N.  W.  826. 

20  Maxwell  v.  Wilkinson,  113  TJ.  S. 
656,  28  L.  Ed.  1037,  5  Sup.  Ct.  Eep. 
691. 

21  1  Greenl.  Ev.,  §438;  Eice  v. 
Ward,  93  Tex.  532,  56  S.  W.  747; 
Lawson  v.  Glass,  6  Colo.  134,  where 
memoranda  of  items  of  labor,  made  a 
month  after  the  time,  were  allowed; 
Jones  V.  Stroud,  2  Car.  &  P.  196,  31 
Eev.  Eep.  660,  where  a  copy  of  a  mem- 
orandum, made  the  same  year  of  the 
event,  was  not  received;  Atchison,  T. 
&  S.  F.  Ey.  Co.  V.  Lawler;  40  Neb. 
356,  58  N.  W.  968;  Ballard  v.  Ballard, 
5  Eieh.  (S.  C.)  495,  where,  under 
peculiar  facts,  the  next  day  was  held 
too  long  a  time;  Swartz  v.  Chickeriug, 
58  Md.  290,  sixteen  months  held  to  be 
too  long  a  time;  CNeale  v.  Walton, 
1  Bich.  (S.  C.)  234,  two  weeks  held 
to  be  too  long  a  time;  Maxwell  v. 
Wilkinson,  113  U.  S.  656,  28  L.  Ed. 
1037,   5   Sup.    Ct.   Eep.    691,    twenty 
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months  held  too  long;  Spring  Garden 
Ins.  Co.  V.  Evans,  15  Md.  54,  74  Am. 
Dec.  555,  five  months  held  too  long; 
Weston  V.  Brown,  30  Neb.  609,  46  N. 
W.  826,  where  the  memorandum  was 
not  made  until  months  afterward;  At- 
lanta etc.  E.  Co.  V.  Brown,  158  Ala. 
607,  48  South.  73,  where  memorandum 
not  made  at  time,  and  unverified,  and 
witness  did  not  state  he  had  inde- 
pendent knowledge,  was  held  improp- 
erly admitted.  See,  also,  Paige  v. 
Carter,  64  Cal.  489,  2  Pae.  260 ;  Sibley 
etc.  Co.  V.  Durand  Co.,  200  111.  354,. 
65  N.  E.  676;  State  v.  Smith,  129  La. 
61,  55  South.  710;  Commonwealth  v. 
Clancy,  154  Mass.  128,  27  N.  E. 
1001;  Collier  v.  Langan  etc.  Moving 
Co.,  147  Mo.  App.  700,  127  S.  W.  435; 
State  V.  Collins,  15  S.  C.  373,  40  Am. 
Eep.  697;  Smith  v.  Mutual  etc.  Ins. 
Co.,  21  S.  D.  433,  113  N.  W.  94;  St. 
Louis  etc.  E.  Co.  v.  Wills  (Tex.  Civ. 
App),  102  S.  W.  773;  Mahoney  v.  Eut- 
land  B.  Co.,  81  Vt.  210,  69  Atl.  652; 
Kahn  v.  Traders'  Ins.  Co.,  4  Wyo.  419, 
62  Am.  St.  Eep.  47,  34  Pac.  1059; 
Grunberg  v.  United  States,  145  Fed. 
81,  76  C.  C.  A.  51. 
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court  in  which  the  subject  was  fully  discussed  it  was  held 
that  when  a  witness  heard  a  conversation,  and  some  months 
afterward  testified  in  respect  to  it  before  a  grand  jury, 
such  testimony  was  not  contemporaneous  and  could  not  be 
used  to  refresh  his  memory  at  the  trial  of  the  case.^^  Tay- 
lor suggests  that,  "if  the  witness  will  swear  positively 
that  the  notes,  though  made  ex  post  facto,  were  taken  down 
at  the  time  when  he  had  a  distinct  recollection  of  the  facts 
there  narrated,  he  will  in  general  be  allowed  to  use  them, 
though  they  were  drawn  up  a  considerable  time  after  the 
transactions  had  occurred.  "^^  But,  if  there  are  any  cir- 
cumstances casting  suspicion  upon  the  memoranda,  the 
court  should  hold  otherwise,  as  where  the  subsequent  mem- 
orandum is  prepared  by  the  witness  at  the  instance  of  an 
interested  party  or  his  attorney,^*  or  if  the  memorandum 
has  been  revised  or  corrected  by  such  party  or  attorney.^* 
Where  the  use  of  such  notes  has  been  regulated  by  statute, 
the  time  named  is  generally  "the  time  when  the  fact  oc- 
curred, or  immediately  thereafter,  or  at  any  other  time 
when  the  fact  was  fresh  in  his  memory,  and  he  knew  that 
the  same  was  correctly  stated  in  the  writing."^"  Accord- 
ing to  Stephen,  who  expressly  recognizes  the  exercise  of 
the  judicial  discretion,  "a  witness  may,  while  under  ex- 
amination, refresh  his  memory  by  referring  to  any  writ- 
ing made  by  himself  at  the  time  of  the  transaction  con- 
cerning which  he  is  questioned,  or  so  soon  afterward  that 
the  judge  considers  it  likely  that  the  transaction  was  at 

22  Putnam  v.  United  States,  162  TJ.       of  goods  made  from  memory  shortly 
S.  687,  40  L.  Ed.  1118,  16  Sup.  Ct.       before  the  trial. 

Bep.  923,  quoting  and  discussing  other  24  Steinkeller  v.  Newton,  9  Car.  & 

cases.     For  well-selected   illustrations  p.  313.  Bergman  v.  Shoudy,  9  Wash, 

of  documents  properly  and  improperly  331^  37  pac.  453;   Schuyler  National 

used   for  refreshing .  memory,   see   11  Banlt  v.  Bollong,  24  Neb.  821,  40  N. 

Ency.   of  Ev.,   pp.   143-149.  w.   411;    Spring  Garden   Ins.  Co.   v. 

23  Tayl.  Ev.,  10th  ed.,  §  1407;   Eex  Evans,  15  Md.  54,  74  Am.  Dec.  555. 
V.  Sir  A.  Gordon  Kinlock,  25  How.  St. 

Tr.  937;  Wood  v.  Cooper,  1  C.  &  K.  '°  ^°°°-'  ''""^  ^^  ^'^-  ^«"^"°   ^'^ 

645;   Johnston  v.  Farmers'  Fire  Ins.  ^°^  '■  P«*^"^'  ^  ^^«™  ^^P'  ^S^,  754, 

Co.,  106  Mich.  96,  64  N.  W.  5,  where  a  ^°°   ^"S'   ^"P""*'   ^^S. 

witness  has  been  allowed  to  use  a  list  2e  Cal.  Code  Civ.  Proc,  §  2047. 
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that  time  fresh  in  Ms  memory.  The  witness  may  also 
refer  to  any  such  writing  made  by  any  other  person,  and 
read  by  the  witness  within  the  time  aforesaid,  -if,  when  he 
read  it,  he  knew  it  to  be  correct."^''  It  is  erroneous  to 
permit  a  witness  to  use,  as  a  memorandum  from  which  to 
testify,  a  document  with  the  preparation  of  which  he  had 
nothing  to  do.^^ 

§880(883).  Mode  of  using  memoranda. — There  has 
been  much  discussion  as  to  the  precise  method  to  be  adopted 
when  the  witness  requires  to  refresh  his  memory.  There 
is  no  such  method  to  be  found,  and  the  manner  of  using 
memoranda  of  this  character  is  left  largely  to  the  discre- 
tion of  the  court;  thuSj  when  the  memoranda  are  numer- 
ous, it  is  not  error  for  the  court  to  refuse  to  require  the 
witness  to  lay  the  books  aside,  after  examining  them^  be- 
fore testifying.^®  We  are  still  dealing  with  that  class  of 
cases  where,  after  a  perusal  of  the  memorandum,  the  wit- 
ness '  memory  is  revived  and  his  recollection  of  the  specific 
matter  is  a  present  existing  one.  In  such  cases  one  of 
the  modes .  adopted  is  that  the  witness  should  inspect  the 
document,  and  with  memory  quickened  by  the. suggestions 
it  contains,  speak  then  without  the  aid  of  the  writing.  In 
other  words,  he  should  then  testify  as  though  the  circum- 
stance of  refreshing  his  memory  had  not  occurred.^"  If 
the  witness  cannot  read  and  lorite,  the  proper  practice  is, 

27  Reynolds'  Steph.  Digest,  art.  136.  Atl.  371 ;  Johnson  v.  Culver,  116  Ind. 

28  Hill  T.  Adams  Express  Co.,  74  N.  278,  19  N.  E'.  129 ;  Riordan  v.  Gug- 
J.  L.  338,  68  Atl.  94.  See,  also,  gerty,  74  Iowa,  688,  39  N.  W.  107,  and 
Wagar  Lumb.  Co.  v.  Sullivan  Logging  note;  Schuyler  Nat.  Bank  v.  Bollong, 
Co.,  120  Ala.  558,  24  South.  949 ;  24  Neb.  825,  40  N.  W.  413 ;  Rogers  v. 
Sizer  v.  G.  T.  Melton  &  Sons,  129  Ga.  Tlnited  States  F.  &  G.  Co.,  84  N.  Y. 
143,  58  S.  E.  1055 ;  Steele  v.  Wisner,  Supp.  203 ;  Daniels  v.  Smith,  54  Hun, 
141  Pa.  63,  21  Atl.  527.  639,    8    N.    T.    Supp.    128;    Seott   v. 

29  Johnson  V.  Coles,  Si  Minn.  108;  Slingerland,  44  Hun  (N.  Y.),  254; 
Chapin  v.  Lapham,  20  Pick.  (Mass.)  Wilde  y.  Hexter,  50  Barb.  (N.  Y.) 
467.  448;  Harrison  v.  Middleton,  11  Gratt. 

30  Billingslea  v.  State,  85  Ala.  323,  (Va.)  527;  Brotton  v.'  Langert,  1 
5  South.  137,  and  note;  Card  v.  Poot,  Wash.  227,  23  Pac.  803. 

56  Conn.  369,  7  Am.  St.  Rep.  311,  15 


§  881  (884)       THE  LAW  OF  EVIDENCE  IN  CIVIL,  CASES.  324 

not  to  read  the  memoranda  to  him  in  the  presence  of  the 
jury,  but  to  allow  him  to  retire  with  counsel  on  each  side 
and  to  have  the  memoranda  read  in  his  presence  without 
comment.^^  It  has  been  held  that  a  witness,  either  on 
direct  or  cross-examination,  may  be  compelled  to  inspect 
a  writing,  if  there  is  reason  to  believe  that  thereby  his 
memory  may  be  ref reshed.^^  It  is  hardly  necessary  to 
state  that  it  is  only  when  the  memory  needs  assistance  that 
resort  may  be  had  to  these  aids;  and  that,  if  the  witness 
has  an  independent  recollection  of  the  facts  inquired  about, 
there  is  no  necessity  or  propriety  in  his  inspecting  any 
writing  or  memorandum.^^  It  is  necessary,  therefore,  that 
a  foundation  be  laid  for  the  procedure.  It  must  sufficiently 
appear  that  the  memory  of  the  witness  needs  stimulating.^* 

§  881  (884).  Use  of  memoranda  when  the  witness  has 
no  independent  recollection  of  the  facts. — ^Up  to  this  point 
the  discussion  has  been  chiefly  confined  to  the  class  of  cases 
in  which  the  memorandum  or  writing  is  in  the  stricter 
sense  used  to  refresh  the  memory,  that  is,  those  cases  where 
the  witness  has  a  present  memory  of  the  facts,  after  the 

31  Conrnionwealth  v.  Pox,  7  Gray  place  a  statement  in  the  witness'  hand 
(Mass.),  585.  saying,  "I  will  call  your  attention  to 

32  State  V.  Staton,  114  N.  C.  813,  this  statement  for  the  purpose  of  re- 
19  S.  B.  96;  Chapin  v.  Lapham,  20  freshing  your  memory,"  when  there 
Pick.  (Mass.)  467.     See  §  874,  ante.  was  nothing  to  show  that  the  witness' 

33  State  V.  Baldwin,  36  Kan.  1,  12  memory  was  deficient  or  in  need  of 
Pae.  318;  Coxe  Bros.  &  Co.  v.  Mil-  being  refreshed.  The  court  said:  "It 
brath,  110  Wis.  499,  86  N.  W.  174.  is  never  admissible  to  obtain  the  re- 
See  §  883,  post.  ception    in    evidence    of    written    or 

3*  See  cases  last  cited ;  also  Moyna-  printed  papers,  otherwise  incompetent, 

han  V.  Perkins,  36  Colo.  481,  10  Ann.  under  the  guise  and  pretense  of  re- 

Cas.  1061,  85  Pae.  1132;   Pittsburgh  freshing  the  memory,  and  neither  can 

etc.  E.  Co.  V.  Lewis,  18  Ky.  Law  Bep.  such  a  writing  be  used  to  refresh  the 

957,  38  S.  W.  482;  Koehler  v.  Abey,  memory  without  proper  foundation  be- 

168  Mich.  113,  133  N.  W.  923 ;  Morris  ing    laid."     Direct    reference    to    the 

V.   New  York  etc.  B.   Co.,   91  N.  Y.  particular  memorandum  to  be  used  is 

Supp.   16 ;   State  v.  Collins,  27  E.   L  not   essential  when   the   deficiency   of 

419,  62  Atl.  1010.     In  State  v.  Burns,  the   witness'   memory   is   established: 

25  S.  D.  364,  126  N.  W.  572,  it  was  Calloway  v.  Varner,  77   Ala.  541,  54 

held    prejudicial   error    to    have   per-  Am.  Bep.  78;  Chute  v.  State,  19  Minn, 

mitted    the    prosecuting    attorney    to  271. 
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inspection  of  the  writings.  Perhaps  the  second  and  third 
class  of  cases  mentioned  in  the  classification  of  Greenleaf, 
and  already  referred  to,*^  may  be  quite  as  conveniently 
treated  under  a  single  head ;  and  we  will  now  consider  un- 
der what  circumstances  memoranda  may  be  used  which  do 
not  awaken  such  recollection.  In  such  case,  the  memoran- 
dum furnishes  no  mental  stimulus,  and  the  testimony  of 
a  witness,  by  reference  thereto,  derives  whatever  force  it 
possesses  from  the  fact  that  the  memorandum  is  the  rec- 
ord of  a  past  recollection,  reduced  to  writing  while  there 
was  an  existing  independent  recollection.  "It  is  for  that 
reason  that  a  memorandum,  to  be  available  in  such  cases, 
must  have  been  made  at  or  about  the  time  of  the  happen- 
ing of  the  transaction,  so  that  it  may  safely  be  assumed 
that  the  recollection  was  then  sufficiently  fresh  to  correctly 
express  it.  The  assumed  reliability  of  the  memorandum 
as  a  contemporaneous  record  is  the  sole  justification  of  its 
use  by  the  witness,  and  hence  it  is  essential  in  such  cases 
that  the  witness  should  produce  and  testify  by  reference 
to  the  original  memorandum."*®  And  it  is  now  well 
settled  that  a  memorandum  or  writing  may  be  used  by  the 
witness,  not  only  when  he  can  swear  from  actual  recollec- 
tion, but,  in  some  cases,  where  the  witness,  after  referring 
to  such  writing,  can  swear  to  a  fact,  not  because  he  remem- 
bered it,  but  because  of  his  confidence  in  the  correctness 
of  the  writing.^''  It  is  necessary  in  such  cases  that  the 
witness  should  be  able  to  testify  that  the  entry  or  writing 
was  made  contemporaneously  with  the  event  and  that  at 
the  time  he  knew  the  memorandum  to  he  correct.^^    All 

35  See  §  875,  ante.  State,   61   Ark.    157,   32   S.   "W.   102; 

36  Volusia  County  Bank  v.  Bigelow,  Lawson  v.  Glass,  6  Colo.  134;  Akins  v. 
45  ria.  638,  33  South.  704.  Georgia  E.  etc.  Co.,  Ill  Ga.  815,  35 

37  Davis  V.  Field,  56  Vt.  426;  S.  E.  671;  0.  S.  Kichardson  Fueling 
Franklin  v.  Atlanta  etc.  Ey.  Co.,  74  S.  Co.  v.  Seymour,  235  111.  319,  85  N.  B. 
C.  332,  54  S.  E.  578;  Loose  v.  State,  496;  Diamond  Glue  Co.  v.  Wietzyc- 
120  Wis.  115,  97  N.  W.  526.  See,  howski,  227  111.  338,  81  N.  E.  392; 
also,  the  cases  cited  below.  Graham  v.  Dillon,  144  Iowa,  82,  121 

38  Acklen's  Ex.  v.  Hickman,  63  Ala.  N.  W.  47 ;  Pierce  v.  Bangor  etc.  E. 
494,    35   Am.   Eep.    54  j    Woodruff   v.  Co.,  94  Me.  171,  47  Atl.  144;  Spiker  v. 
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that  is  required  is,  that  the  witness  shall  be  able  to  state 
that  the  memorandum  is  correct.  He  may  then  read  it  as 
well  as  repeat  it.  The  certainty  of  its  contents  being  the 
truth  is  not  affected  by  the  fact  that  he  cannot  testify  from 
memory.  "Where  a  transaction  is  remote,  out  of  mind, 
or  consists  of  multiplicity  of  facts,  a  detail  of  dates,  sums, 
etc.,  or  a  long  narrative,  like  the  testimony  of  a  witness, 
where  certainty  is  desirable,  nothing  could  be  satisfactory 
but  minutes  made  at  the  time.  Hence  the  old  rule  that 
the  witness  must  be  able  to  swear  from  inemory  is  now 
pretty  much  exploded. "  ^®  It  is  sometimes  said  that  the  wit- 
ness is  allowed  to  testify  to  the  matter,  so  recorded,  because 
he  knows  that  he  could  not  have  made  the  entry  unless 
the  fact  had  been  true."*"     In  modern  practice  stenogra- 


Nydegger,  30  Md.  315;  Holden  v. 
Prudential  Ins.  Co.  of  America,  191 
Mass.  153,  77  N.  E.  309;'Costello  v. 
Crowell,  133  Mass.  352;  Ward  v.  Morr 
etc.  Co.,  119  Mo.  App.  S3,  95  S.  W. 
964;  Welch  v.  Adams,  87  Neb.  681, 
127  N.  W.  1064;  Bartlett  v.  Hoyt,  33 
N.  H.  151;  Wise  v.  Phoenix  etc.  Ins. 
Co.,  101  N.  Y.  637,  4  N.  B.  634; 
Howard  v.  McDonough,  77  N.  Y.  592 ; 
Shriedley  v.  State,  23  Ohio  St.  130; 
Mead  v.  White  (Pa.),  8  Atl.  913; 
Franklin  v.  Atlanta  etc.  E.  Co.,  74  S. 
C.  332,  54  S.  B.  578 ;  State  v.  Rawls, 
2  Nott.  &  MeC.  (S.  C.)  331;  Bank  of 
Tennessee  v.  Cowan,  7  Humph.  (Tenn.) 
70;  Kimbrough  v.  State,  28  Tex.  App. 
367,  13  S.  W.  218;  Davis  v.  Field,  56 
Vt.  426;  State  v.  Douette,  31  Wash.  6, 
71  Pac.  556;  St.  Paul  Boom  Co.  v. 
Kemp,  125  Wis.  138,  103  N.  W.  259. 
It  follows  that  where  the  witness  can- 
not prove  the  correctness  of  the  mem- 
orandum, he  cannot  be  allowed  to  use 
it:  People  V.  Maddox,  162  111.  App. 
95 ;  Brower  v.  Byrne,  136  N.  Y.  Supp. 
77;  Territory  v.  Harwood,  15  N.  M. 
424,  110  Pac-  556. 

39  Downer  v.  Eowell,  2-1  Vt.  343. 


40  Costello  v.  Crowell,  133  Mass. 
352.  As  illv^trations  of  this  rule,  wit- 
nesses hav«  been  allowed  to  prove 
protest  and  notice,  where  their  knowl- 
edge or  belief  depended  solely  on 
entries  made  by  them:  Bank  of  Tenn. 
V.  Cowan,  7  Humph.  (Tenn.)  70; 
Bullard  v.  Wilson,  5  Mart.  (La.),  N.  S., 
196;  the  acts  of  a  swrveyor:  Harrison 
v.  Middleton,  11  Gratt.  (Va.)  527; 
account-liooks :  Chamberlain  v.  Carter, 
19  Pick.  (Mass.)  188;  Schottler  v. 
Jones,  20  Wis.  412;  though  the  books 
themselves  might  not  be  competent: 
Flint  V.  Kennedy,  33  Fed.  820,  and 
note;  minutes  of  testimony:  Clark  v. 
Vorce,  15  Wend.  (N.  Y.)  193,  30  Am, 
Dec.  53;  Halsey  v.  Sinsebaugh,  15  N. 
Y.  485 ;  and  receipts :  Maugham  v. 
Hubbard,  8  Barn.  &  C.  14,  108  Eng. 
Reprint,  948.  In  like  manner,  such 
memoranda  have  been  used  to  prove 
the  date  of  the  delivery  of  articles: 
Costello  V.  Crowell,  133  Mass.  352; 
the  amount  of  produce  delivered: 
Wernwag  v.  Chicago  Ry.  Co.,  20  Mo. 
App.  473 ;  entries  by  a  bank  clerk : 
Farmers'  Bank  v.  Boraef,  1  Eawle 
(Pa.),    152;    scandalous    words    pres- 
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phers  are  often  called  to  testify  as  to  testimony  given  or 
otEer- statements  which  they  have  reduced  to  writing.  In 
some  states  the  statute  makes  their  transcript  duly  certified 
competent  evidence;  in  others,  such  transcripts  properly 
verified  by  oath  as  correct  are  received,  even  though  the 
witness  has  no  independent  recollection  of  the  facts.*^  In 
others,  the  transcript  is  rejected.*^  So  far  as  their  tes- 
timony is .  concerned,  however,  given  from  their  memory 
refreshed  by  their  notes,  the  courts  have  found  no  occasion 
to  adopt  any  new  rule.  The  principles  laid  down  and  al- 
ready discussed  have  been  found  sufficiently  broad  to  cover 
and  include  testimony  from  memory  refreshed  by  a  veri- 
fied stenograph.** 


ently  reduced  to  writing:  Sandwell  y. 
Sandwell,  Comberbacli,  445;  the  facts 
as  to  a  gambling  transaction  which 
were  written  down  at  onee:  State  v., 
Rawles,  2  Nott.  &  McC.  (S.  C.)  331-; 
memoranda  of  a  town  clerk,  as  to  the 
penalties  for  obstructing  streets :  Cor- 
poration of  Columbia  v.  Harrison,  2 
Mill's  Const.  (S.  C.)  213;  and  the 
memoranda  of  a  witness  who  measured 
and  superintended  the  work  done: 
Cleverly  v.  MeCuUough,  2  Hill  (S.  C), 
445.  An  example  of  this  kind  is, 
where  a  banker's  clerk  is  shown  a  bill 
of  exchange  which  has  his  own  writing 
upon  it,  from  which  he  knows  and  is 
able  to  state  positively  that  it  passed 
through  his  hands.  So  where  an  agent 
made  a  parol  lease,  and  entered  a 
memorandum  of  the  terms  in  a  book 
which  was  produced,  but  the  agent 
stated  that  he  had  no  memory  of  the 
ti'ansaction  but  from  the  book,  with- 
out which  he  could  not  of  his  own 
knowledge  be  able  to  speak  to  the  fact, 
but  on  reading  the  entry  he  had  no 
doubt  that  the  fact  really  happened,  it 
was  held  sufficient:  1  Starkie  on  Evi- 
dence, 154,  155;  Allison's  Practice, 
540,  541;  Tait  on  Evidence,  432.     So, 


the  testimony  of  a  car  conductor  who 
made  his  entries  in  a  trip-sheet  and 
knew  they;  were  correct  at  the  time, 
but  who  could  not.  testify  independ- 
ently of  them:  Birmingham  etc.  Power 
Co.  V.  Seaborn,  168  Ala.  658,  53  South. 
241 ;  as  to  changes  in  street-cars :  Gur- 
ley  V.  Springfield  etc.  R.  Co.,  206 
Mass.  534,  92  N.  E.  714 ;  of  a  witness 
who  made  a  memorandum  of  the  ad- 
missions of  one  of  the  parties  to  the 
action  at  a  prior  trial  of  amounts  paid 
on  forty-nine  different  contracts,  and 
the  necessity  to  supplement  the  mem- 
ory was  apparent:  Welch  v.  Adams, 
87  Neb.  681,  127  N.  W.  1064. 

41  State, V.  Smith,  99  Iowa,  26,  61 
Am.  St.  Rep.  219,  68  N.  W.  428;  Hig- 
gins  V.  State,  157  Ind.  57,  60  N.  E. 
685;  Lucker  v.  Lisfce,  111  Mich.  683, 
70  N.  W.  421 ;  Burbank  v.  Dennis,  101 
Cal.  90,  35  Pac.  444;  Wright  v. 
Wright,  58  Kan.  525,  50  Pac.  444; 
Wells  V.  Chase,  126  Wis.  202,  105  N. 
W.  799.  Stenographers  as  witnesses: 
Note  to  Padgitt  v.  Moll,  81  Am.  St. 
Eep.  364. 

42  Overton  v.  Chicago  Co.,  181  111. 
323,  54  N.  E.  898. 

43  State  V.  Smith,  supra. 
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§  882  (885).  Further  illustrations  ajid  decisions. — It  is 
a  familiar  rule  that  the  attesting  witness  to  a  deed  or  other 
document  need  not  be  able  to  remember  the  circumstances 
attending  the  execution  of  the  instrument.  It  is  enough 
if  he  can  testify  that  his  signature  would  not  have  been 
made,  unless  contemporaneous  with  the  act,  and  for  the 
purpose  of  attestation.**  In  an  old  South  Carolina  case, 
Cheves,  J.,  said:  "I  hold  it  not  to  be  necessary  that  a  sub- 
scribing witness  should  recollect  the  time  and  occasion  when 
he  subscribed  the  instrument  as  a  witness.  It  is  enough 
if  he  recognizes  his  handwriting,  and  is  perfectly  assured 
in  his  own  mind  that  he  never  subscribed  an  instrument 
as  a  witness  without  having  seen  it  executed  or  acknowl- 
edged as  the  nature  of  the  act  requires;  and  none  but  an 
idiot  or  a  villain  can  be  conceived  capable  of  such  an  act 
of  folly  or  wickedness  as  to  subscribe  an  instrument  as  a 
witness  when  he  has  not  seen  it  executed  or  heard  it  ac- 
knowledged"; and  the  learned  judge  added  that  the  court 
had  already  decided  that  "the  testimony  of  a  witness  who 
swore  positively  from  written  memoranda,  though  they 
did  not  recall  to  his  memory  a  recollection  of  the  facts,  was 
admissible;  and  we  were  further  of  opinion  that  such  tes- 
timony was  better  evidence  than  an  adventurous  and  un- 
aided recollection."***  In  a  Massachusetts  case,  a  witness 
was  allowed  to  testify  to  the  delivery  of  goods,  after  look- 
ing at  entries  made  by  him  in  the  regular  course  of  busi- 
ness, although  he  had  no  recollection  thereof.  The  court 
said:  "It  is  obvious  that  this  species  of  evidence  must  be 
admissible  in  regard  to  numbers,  dates,  sales  and  deliv- 
eries of  goods,  payments  and  receipts  of  money,  accounts 

44  Maugham  v.  Hubbard,  8  Barn.  &  •45  Pearson   v.   Wightman,    1    Mill's 

C.   14,  108  Eng.  Reprint,  948;   Burl-  'Const.     (S.    C.)     336,    12    Am.    Dec. 

ing   V.   Paterson,    9    Car.   &   P.    570;  636.     See,    also,    Eex   v.    St    Martins, 

Hemphill  v.  Dixon,  1  Hemp.   (U.  S.)  2  Ad.  &  E.  210,  111  Eng.  Reprint,  81; 

235,  Fed.  Cas.  No.  6346a;   Alvord  v.  Haig  v.  Newton,  1   Mill's  Const.    (S. 

Collin,    20   Pick.    (Mass.)    418;    New  C.)    423;    Martin    v.    Good,    14    Md. 

Haven    Bank    v.    Mitchell,    15    Conn.  398,  74  Am.  Deo.  545;  Cole  v.  Jessup 

206;  Hall,  V.  Luther,  13  Wend.  (N.  Y.)  10  N.  Y.  96. 
491;  Bennett  v.  Fulmer,  49  Pa.  155. 
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and  the  like,  in  respect  to  which  no  memory  could  be  ex- 
pected to  be  sufficiently  retentive,  without  depending  upon 
memoranda,  and  even  memoranda  would  not  bring  the 
transaction  to  present  recollection.  In  such  cases,  if  the 
witness,  on  looking  at  the  writing,  is  able  to  testify  that  he 
knows  the  transaction  took  place,  though  he  has  no  pres- 
ent memory  of  it,  his  testimony  is  admissible."*®  Al- 
though the  rule  illustrated  by  the  cases  above  referred  to 
is  no  doubt  the  prevailing  rule,  it  has  sometimes  been  held 
by  high  authority  that  a  witness  cannot  be  allowed  to  tes- 
tify to  facts  as  to  which  he  has  no  recollection,  even  though 
he  is  willing  to  assert  that"  the  memorandum  is  correct.*^ 
Although  there  may  be  peculiar  reasons  for  allowing  a 
witness  to  refer  to  memoranda  including  many  details,  as 
where  there  are  many  items,  dates  or  names  which  are 
readily  forgotten,  the  rule  is  by  no  means  confined  to  mem- 
oranda of  this  character,  or  to  memoranda  made  in  the 
regular  course  of  business.*^  In  those  cases  where  the 
memorandum  awakens  no  independent  recollection,-  the 
memorandum  itself  must  be  produced  in  court,  so  that 
the  witness  may  be  properly  cross-examined  concerning  it.*^ 

*9  Dugan    V.    Mahoney,    11    Allen  People's  Ins.  Co.,  31  N.  H.  238 ;  Clark 

(Mass.),  572,  where  the  court  had  re-  v.  State,  4  Ind.  156. 

jected  the  entries  as  incompetent  as  48  State  v.  Eawles,  2  Nott.  &  McC. 

independent  evidence.     Very  many  il-  (S.   C.)    331;    Sandwell   v.    Sandwell, 

lustrations  and  an  able  discussion  will  Comberbaeh,  445;   Clark  v.  Voyce,  15 

be  found  in  2  Cowen  &  Hill's  Notes  Wend.  (N.  Y.)   195,  30  Am.  Dee.  53; 

to  Phill.  Ev.,  note  377.  Halsey  v.   Sinsebaugh,  15  N.  Y.  485. 

47  Doe    ..    Perkins,    3    Term    Bep.  *"  ^  ^'■'"="1-  ^^■'  §^37;   1  Whart. 

749,  100  Eng.  Reprint,  838;  Erie  Pre-  ^^^  ^^^^'   Maugham  v.  Hubbard,  8 

serving  Co.  v.   Miller,  52   Conn.   444,  ^arn.  &  C.  16,  108  Eng.  Reprint,  948; 

52  Am.  Eep.  607;  Watts  v.  Sawyer,  55  ^"^^^"  ^-  ^°^'"'  ^  Pick.  (Mass.)   143, 

N.  H.  38;   Harrison  v.  Middleton,  11  ^^O;  Den  v.  Downam,  13  N.  J.  L.  135, 

Gratt.    (Va.)    527;    Juniata   Bank   v.  ^^^'   ^^^^""^  "■  d^^t^an,  4  Wend". 

Brown,  5  Serg.  &  R.  (Pa.)  226,  232;  '^^-  '^■^  ^77;  Merrill  v.  Ithaca  etc.  R. 

Lawreice    v.    Barker,    5    Wend.     (N.  ^^-    Co.,   16   Wend.    (N.   Y.)    586,   30 

Y.)  301,  overruled  in  Halsey  v.  Sinse-  ^"-  D^"'  ^^°'  P^t^rson  v.  Tucker,  9 

baugh,  15  N.Y.  485;  Redden  v.Spru-  N.    J.    L.    322,    17    Am.    Dec.    472; 

ance,    4    Harr.    (Del.)    217;    Key    y.  Wheeler  v.  Hatch,  12  Me.  389 ;  Pigott 

Lynn,  4  Litt.   (Ky.)   338;  Vastbinder  "■  HoUoway,  1  Binn.  (Pa.)   436;  Col- 

V.   Metcalf,   3    Ala.   100;    Huckins   v.  ^^"^  ^-  Remasters,  2  Bail.  (S.  C.)  141, 

'  21  Am.  Dec.  469. 
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We  treat  in  the  next  section  of  the  right  to  use  the  mem- 
orandum as  evidence,  irrespective  of  that  right  of  inspec- 
tion by  the  opposite  party,  to  which  we  have  already  made 
reference.^* 

§  883  (886).  Other  modes  of  refreshing  memory— Use 
of  memoranda  as  evidence. — The  expression  "refreshing 
the  memory"  is  generally  taken  to  refer  to  the  stimula- 
tion of  a  witness'  memory  by  some  written  document  such 
as  we  have  hereinbefore  particularly  discussed.  But  it 
may  be  refreshed  by  other  modes  than  the  use  of  memo- 
randa in  writing.  While  a  party  cannot,  as  a  rule,  cross- 
examine  his  own  witness,  if  a  witness  has  given  an  ambigu- 
ous or  indefinite  answer,  or  if  his  memory  is  at  fault,  the 
court,  in  the  exercise  of  a  proper  discretion,  may  allow 
verbal  inquiry  as  to  statements  or  circumstances  which 
may  tend  to  enable  the  witness  to  recollect  more  clearly 
the  fact  sought  to  be  proved.  It  no.t  infrequently  happens 
that -a  witness,  under  the  embarrassment  of  an  examina- 
tion, forgets,  or  omits  to  state,  facts  within  his  knowledge, 
or  is  disinclined  to  disclose  fully  and  definitely  what  he 
knows.  Ample  opportunity  should  be  afforded  for  the  cor- 
rection of  such  mistakes  and  omissions,  and  for  eliciting 
fully  the  facts  that  are  material  to  the  issue.  The  recol- 
lection of  the  witness  may  be  so  refreshed  by  directing  his 
attention  to  a  former  conversation  or  declaration  as  to 
cause  him  promptly  to  correct  his  testimony  or  explain 
the  apparent  inconsistency.  "A  party  who  calls  a  wit- 
ness, and  is  taken  by  surprise  by  his  unexpected  adverse 
testimony,  may  be  permitted  to  interrogate  him  in  respect 
to  declarations  and  statements  previously  made  by  him 
which  are  inconsistent  with  his  testimony,  for  the  purpose 
of  refreshing  his  recollection,  and  inducing  him  to  correct 
his  testimony,  or  explain  his  apparent  inconsistency,  and 
for  such  purpose  his  previous  declarations  may  be  re- 
peated to  him,  and  he  may  be  called  upon  to  say  whether 

60  §  883,  ante. 
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they  were  made  by  him."^^  The  purpose  for  which  the 
questions  are  put — to  refresh  the  witness '  memory — should 
clearly  appear.^^  The  question  sometimes  arises  whether 
memoranda,  used  to  refresh  the  memory,  are  themselves 
to  be  admitted  in  evidence.  Of  course,  the  memoranda  un- 
der discussion  in  this  chapter  must  not  be  confused  with 
such  writings  as  books  of  account  whieh,  on  grounds  else- 
where discussed,  are  competent  as  evidence,  when  properly 
verifiedi^^  When  the  witness,  after  examining  the  mem- 
orandum, finds  his  memory  so  refreshed  that  he  can  testify 
from  recollection,  independently  of  the  memorandum,  there 
is  no  reason  or  necessity  for  the  introduction  of  the  paper 
or  writing  itself ;  and  it  is  not  admissible.®*     In  such  case, 


Bl  Hurley  m.  State,  46  Ohio  St.  320, 
4  L.  E.  A.  161,  21  N.  E.  645.  See, 
also,  White  v.  State,  87  Ala.  2%  5 
South.  829;  Thomasson  v.  State,  80 
Ark.  364,  97  S.  W.  297;  People  v.. 
Duncan,  8  Gal.  App.  186,  96  Pae.  414 ; 
State  V,  Cummins,  76  Iowa,  133,  40 
N.  W.  124;  State  v.  Sorter,  52  Kan. 
531,  34  Pac.  1036;  Butler  y.  Com- 
monwealth (Ky.),  2  S.  W.  228;  Peo- 
ple V.  Palmer,  105  Mioh.  568,  63  N.  W. 
656 ;  Battishil'l  v.  Humphrey,  64  Mich. 
514,  38  isT.  W.  581;  State  v.  Johnson, 
12  Minn.  476  (Gil.  378),  93  Am. 
Dec.  241;  Territory  v.  Livingston,  13 
N.  M.  318,  84  Pac.  1021;  People  v. 
Sherman,  61  Hun,  623,  16  N.  T.  Supp. 
782;  O'Hagan  v.  Dillon,  76  N.  T. 
170;  George  v.  Triplett,  5  N.  D.  50, 
63  N.  W.  891;  Hildreth  v.  Aldrieh,  15 
B.  I.  163,  1  Atl.  249;  Pool  v.  State,  51 
Tex.  Or.  596,  103  S..W.  892.  So  ref- 
erence may  be  made  to  testimony 
taken  on  a  former  trial:  Stanley  v. 
Stanley,  112  Ind.  143,  13  N.  E.  261; 
People  V.  Palmer,  105  Mich.  568,  63 
N.  W.  656;  or  preliminary  hearing: 
Carpenter  v.  State  (Tex.  Cr.  App.), 
51  S.  W.  227.  But  hearsay  evidence, 
such  as  conversations  between  a  party 
and  her  attorney,  cannot  be  used  to 


refresh  the  memory  of  a  witness :  Ead- 
ley  V.  Seider,  99  Mich.  431,  58  N.  W. 
366.  See  §  818,  ante.  See  the  late 
case  of  Deming  v.  Prudential  Ins.  Co., 
169  m.  App.  96. 

52  Moore  v.  Chicago  etc.  B.  Co.,  59 
Miss.  243. 

B3  See  §  567,  ante, 

54  Ellis  V.  W.  L.  Casey  &  Co.,  4 
Ala.  App.  518,  58  South.  724;  Acklen's 
Ex.  V.  Hickman,  63  Ala.  494,  35  Am. 
Eep.  54;  Moore  v.  Luehrman  etc.  Lum- 
ber Co.,  82  Ark.  485,  102  S.  W.  385; 
Palmer  v.  Hartford  D.  Co.,  73  Conn. 
182,  47  Atl.  125 ;  Presley  v.  State,  63 
Pla.  37,  57  South.  605;  Schall  v. 
Eisner,  58  Ga.  190;  Kent  v.  Mason,  1 
111.  App.  466;  Commonwealth  v.  Jeffs, 
132  Mass.  5;  Eield  v.  Thompson,  119 
Mass.  151;  Caldwell  v.  Bowen,  8,0 
Mich.  382,  45  N.  W.  185;  Hoffman  v. 
Chicago  etc.  B.  Co.,  40  Minn.  60,  41 
jST.  W.  301;  Kipp  v.  Silverman,  25 
Mont.  296,  64  Pac.  884;  Kelsea  v. 
Fletcher,  48  N.  H.  282 ;  Flood  v.  Mit- 
chell, 68  N.  Y.  507 ;  Eussell  v.  Hudson 
Eiver  Co.,  17  N.  T.  134;  Marcly  v. 
Shultz,  29  N.  Y.  346 ;  Brown  v.  Jones, 
46  Barb.  (N.  Y.)  400;  Meacham  v. 
Pell,  51  Barb.  (N.  Y.)  65;  McKeen 
v.  Providence  etc.  Bank,  24  E.  I.  542, 
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the  jury  have  no  knowledge  of  the  contents  of  the  paper, 
unless  opposing  counsel  call  for  such  contents  on  cross- 
examination.^^  Of  course,  the  cross-examiner  has  the 
right  to  inspect  and  use  the  document  in  order  that  he  may 
test  the  candor  and  credibility  of  the  witness  and  to  show 
that  it  could  not  properly  refresh  his  memory.^^  It  is  al- 
most needless  to  add  that  a  statement  prepared  by  the 
witness  cannot  be  used  as  evidence  of  the  facts  therein  set 
forth.  Thus  in  a  personal  injury  action,  a  statement  by 
the  doctor  of  the  condition  of  the  plaintiff  at  the  time  of 
his  attendance,  referred  to  in  his  deposition  as  an  accur- 
ate description  of  the  matters  therein  set  forth,  was  inad- 
missible as  evidence.^''^  Although  it  is  clear  that  the  docu- 
ment is  not  admissible  as  evidence  when  it  so  recalls  the 
facts  to  the  mind  of  the  witness  that  he  remembers  them 
and  can  testify  from  his  actual  recollection,  it  has  fre- 
quently been  held  that  another  rule  prevails  when  the  wit- 
ness, after  examining  the  memorandum,  cannot  testify  to 
an  existing  knowledge  of  the  fact,  independently  of  the 
memorandum,  but  can  testify  that,  at  or  about  the  time  the 
writing  was  made,  he  knew  of  its  contents  and  of  its  truth 
or  accuracy.  In  such  cases,  both  the  testimony  of  the  wit- 
ness and  the  contents  of  the  memorandum  are  held  admissi- 
ble. "The  two  are  the  equivalent  of  a  present  positive 
statement  of  the  witness,  affirming  the  truth  of  the  contents 

54  Atl.  49;  State  v.  Mann,  39  Wash.  for  the  purpose  of  corroborating  his 
144,  81  Pac.  561;  State  v.  Legg,  59  testimony:  Sackett  v.  Spencer,  29 
W.  Va.  315,  3  L.  E.  A.,  N.  S.,  1152,  53       Barb.  (N.  Y.)  180. 

S.  E.  545.     In  Hawley  v.  Minneapolis  kr   a   1 1     >    it-         tt-  i            ,.0   .•■ 
„     „    „                  .      ''                    ^  ,„  55  Aeklen's  Ex.  v.  Hickman,  63  Ala. 
St.  R.  Co.,  108  Minn.  136,  121  N.  W.  .„,    q-  ,       „       -, 
'                            '  494,  3d  Am.  Eep.  54. 
627,  it  was  held  that  when,  after  ex- 
amining   a    written    memorandum,    a  ^®  Parks  r.  Biebel,  18  Colo.  App.  12, 
witness  testifies  as  to  the  facts  therein  ^9   Pac.   273;    MeKivitt   v.    Cone,   30 
stated,  so  that  the  evidence  is  before  'i-ovia,    455;    Commonwealth    v.    Jeffs, 
the  jury  and  included  in  the  record,  132  Mass.   5;    Smith  v.  Jackson,   113 
the    exclusion    of    the    memorandum  Mich.   511,   71   N.   W.   843;    Cortland 
when  formally  offered  in  evidence  is,  Mfg.  Co.  v.   Piatt,  83   Mich.  419,  47 
even  if  erroneous,  not  prejudicial  to  -l^-  ^-  330. 

the   rights   of   the   party   offering   it.  07  Vicksburg    etc.    Co.    v.    O'Brien, 

But,  after  having  sworn  positively,  a  119  U.  S.  99,  30  L.  Ed.  299,  7  Sup.  Ct. 

witness  cannot  rgfer  to  a  memorandum  Rep.  118. 
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of  the  memorandum."^*  There  are  many  every-day 
transactions  in  commercial  establishments  which  after  a, 
little  time  conld  not  be  otherwise  proved.  "It  is  not  to 
be  supposed  that  officers  and  clerks  in  large  trading  and 
other  establishments  can  call  to  mind  all  that  has  been 
done  in  the  course  of  their  employment;  and  when  their 
original  entries  and  memoranda  have  been  duly  authenti- 
cated, and  there  is  nothing  to  excite  suspicion,  there  can 
be  no  great  danger  in  allowing  them  to  be  laid  before  the 
jury."®"  But  where  the  witness  testifies  fully  as  to  all 
the  matters  in  the  memorandum,  its  rejection  is  not  error."" 
If  the  witness  neither  recollects  the  facts  nor  remembers 
to  have  recognized  the  writing  as  true  while  the  facts  were 
fresh  in  his  memory,  then  the  paper  is  nothing  more  than 
hearsay,  and  is  incompetent  evidence.^^ 


68  Hancock  v.  Kelly,  81  Ala.  368,  2 
South.  281 ;  AcMen's  Ex.  v.  Hickman, 
63  Ala.  494,  35  Am.  Rep.  54;  Jacques 
V.  Horton,  76  Ala.  238;  Woodruff  v. 
State,  61  Ark.  157,  32  S.  W.  102; 
New  Haven  County  Bank  v.  Mitchell, 
15  Conn.  206;  Akins  v.  Georgia  B. 
etc.  Co.,  Ill  Ga.  815,  35  S.  B.  671; 
Kunder  v.  Smith,  45  111.  App.  368; 
Chicago  &  A.  B.  Co.  v.  American 
Strawboard  Co.,  190  HI.  268,  60  N. 
E.  518;  Porter  v.  Madrid  State  Bank 
(Iowa),  136  N.  W.  666;  Adae  v. 
Zangs,  41  Iowa,  536;  Bullard  v.  Wil- 
son, 5  Mart.  (La.),  N.  S.,  196;  Com- 
monwealth V.  Edgerton,  200  Mass.  318, 
86  N.  E.  768;  Goodwin  v.  Union  Ins. 
Co.,  163  Mich.  41,  127  N.  W.  790; 
Alabama  etc.  E.  Co.  v.  Fried,  81  Miss. 
314,  33  South.  74;  Hoffman  v.  Chicago 
St.  P.  M.  &  0.  By.  Co.,  40  Minn.  60, 
41  N.  W.  301;  Gross  v.  Seheel  (Neb.), 
93  N.  W.  418;  Watson  v.  Walker, 
23  N.  H.  471;  Webster  v.  Clark,  30 
N.  H.  245 ;  Tuttle  v.  Robinson,  33-  N. 
H.  104;  Sherlock  v.  German  etc.  Ins. 
Co.,  162  N.  Y.  656,  57  N.  E.  1124; 
National  Ulster  Oo.  Bank  v.  Madden, 


114  N.  Y.  280,  11  Am.  St.  Eep.  633, 
21  N.  E.  408;  Howard  v.  McDonough, 
77  N.  Y.  592;  Raux  v.  Brand,  90  N. 
Y.  309;  Moots  v.  State,  21  Ohio  St. 
654;  Pirst  Nat.  Bank  v.  Yeoman,  14 
Okl.  626,  78  Pae.  388 ;  Manchester  etc. 
Co.  V.  Oregon  B.  Co.,  46  Or.  162,*  114 
Am.  St.  Bep.  863,  69  L.  B.  A.  475,  79 
Pae.  60;  State  7.  Colwell,  3  B.  I.  132; 
Bank  of  Tennesseefv.  Cowan,  7  Humph. 
(Tenn.)  70;  Laphara  v.  Kelly,  35  Vt. 
195;  State  v.  Douette,  31  Wash.  6,  71 
Pae.  556;  Manning  v.  School  District, 
124  Wis.  84,  102  N.  W.  356;  Nehrling 
V.  Herold  Co.,  112  Wis.  558,  88  N.  W. 
614.  See,  also,  Myers  v.  Weger,  62 
N.  J.  L.  432,  42  Atl.  280;  St.  Louis 
etc.  B.  Co.  V.  White  Sewing  Machine 
Co.,  78  Ark.  1,  93  S.  W.  58,  8  Ann. 
Cas.  210,  to  which  is  appended  an  il- 
lustrative note. 

59  Monroe  Bank  v.   Culver,   2   Hill 
(N.  Y.),  531. 

60  Butler  v.   Chicago  B.  &  G.   By. 
Co.,  87  Iowa,  206,  54  N.  W.  208. 

61  Bondurant  v.  State  Bank,  7  Ala. 
830. 
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§  884  (887).  Witnesses  not  compelled  to  criminate 
themselves. — It  was  a  favorite  maxim  of  the  common  law 
that  no  man  should  be  compelled  to  criminate  himself, 
nemo  tenetur  seipsum  accusare.^^  This  rule  was  estab- 
lished both  on  grounds  of  public  policy  and  of  humanity, 
"of  policy,  because  it  would  place  the  witness  under  the 
strongest  temptation  to  commit  the  crime  of  perjury,  and 
of  humanity,  because  it  would  be  to  extort  a  confession  of 
truth  by  a  kind  of  duress,  every  species  and  degree  of 
which  the  law  abhors."^*  The  maxim  had  its  origin  in 
a  protest  against  the  inquisitorial  methods  of  interrogat- 
ing accused  persons  which  long  obtained  in  the  continental 
system,  and  which  prevailed  in  the  early  history  of  the 
common  law.  The  change  in  the  English  criminal  proce- 
dure was  founded  upon  no  statute,  but  upon  general  acqui- 
escence of  the  courts  in  a  popular  demand ;  and  the  maxim, 
which  was  a  mere  rule  of  evidence  in  England,  has  as- 
sumed the  form  of  constitutional  or  statutory  enactments 
in  this  country  which  have  long  been  regarded  as  safe- 
guards of  civil  liberty  and  as  sacred  and  important  as  the 
privileges  of  the  writ  of  habeas  corpus  or  any  of  the  other 
fundamental  guaranties  for  the  protection  of  personal 
rights.®*  In  some  instances,  the  provision  is  that  no  per- 
son in  any  criminal  case  shall  be  compelled  to  be  a  wit- 
ness against  himself;  in  others  that  no  person  shall  be 
compelled  to  give  testimony  in  any  manner  tending  to 
criminate  him.  These  provisions  are  generally  held  to  be 
declaratory  of  the  common-law  rule,  neither  limiting  nor 
enlarging  it.®^     The  protection  applies  not  only  to  parties 

62  Wing.  Max.  486;  Lofft.  Max.  64  People  v.  Forbes,  143  N.  Y.  '219, 
361.  See,  also,  notes  to  State  v.  Dun-  38  N.  E.  303;  Brown  v.  Walker,  161 
can,  38  Am.  St.  Bep.  897;  Fries  v.  U.  S.  591,  40  L.  Ed.  819,  16  Sup. 
Brugler,  21  Am.  Dec.  55-62;  Evans  Ct.  Rep.  644;  Emery  v.  State,  101  Wis. 
V.  O'Connor,  75  Am.  St.  Eep.  318-347;  627,  78  N.  W.  145. 

Cooper  V.  State,  4  L.  R.  A.  766;  Rice  65  Counselman    t.    Hitchcock,    142 

V.  Rice,  11  L.  R.  A.  591;   and  Levy  IT.  S.  547,  584,  35  L.  Ed.  1110,  12  Sup. 

V.   Superior  Court,   29  L.  R.   A.   811.  <;t.  Rep.  195;  Emery  v.  State,  101  Wis. 

See  §§  730,  731,  ante.  627,  78  N.  W.  145. 

63  Stark.  Ev.    41. 
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accused,  but  to  witnesses,^^  and  in  all  kinds  of  proceedings 
where  testimony  is  to  be  offered,  civil  as  well  as  criminal.®'' 
In  others,  again,  it  is  expressly  provided  that  in  criminal 
cases  the  witness  is  compelled  to  attend,  testify  and  pro- 
duce books  and  papers,  and  is  not  to  be  excused  on  the 
ground  of  self -crimination ;  "but  in  that  case  the  testimony 
so  given  and  the  books,  papers,  contracts,  agreements  or 
documents  so  produced  shall  not  be  used  in  any  criminal 
prosecution  or  proceeding  against  the  person  so  testifying, 
except  for  perjury  in  giving  such  testimony,  and  he  shall 
not  be  liable  thereafter  to  prosecution  by  indictment,  in- 
formation or  presentment,  or  to  prosecution  nor  punish- 
ment for  the  offense  with  reference  to  which  his  testimony 
was  given,  or  for  or  on  account  of  any  transaction,  matter 
or  thing  concerning  which  he  may  have  testified  or  pro- 
duced evidence,  documentary  or  otherwise.'"'^  It  illus- 
trates the  application  of  this  rule  that,  in  times  of  less  re- 
ligious toleration  than  the  present,  witnesses  were  excused 
from  answering  whether  they  were  protestants  or  papists.*** 

66  State  V.  Nowall,  58  N.  H.  314;  563,  35  L.  Ed.  1110,  12  Sup.  Ct.  Eep. 
People  V.  Kelly,  24  N.  Y.  74;  State  195.  As  to  constitutional  protection 
V.  Quarles,  13  Ark.  307 ;  Emery's  Case,  against  being  forced  to  furnish  evi- 
107  Mass.  172,  9  Am.  Eep.  22 ;  Ex  dence  to  be  used  against  one's  self  in 
parte  Buskett,  106  Mo.  602,  27  Am.  a  civil  ease,  see  note  to  Levy  v.  Su- 
St.  Rep.  378,  14  L.  E.  A.  407,  17  S.  W.  perior  Court,  29  L.  E.  A.  811. 

753.  Many  of  the  cases  cited  in  the  68  Cal.  Pen.  Code,  §  1324.  The  wit- 
succeeding  sections  illustrate  the  same  ness,  hovfever,  is  not  entitled  to  the 
principle.  As  to  constitutional  guar-  benefit  of  the  exemption  under  this 
anty  against  self-incrimination,  equiv-  section  from  prosecution  when  he  vol- 
alent  exemption  to  witness,  see  note  untarily  testifies  or  produces  or  fails 
to  State  V.  Jack,  1  L.  E.  A.,  N.  S.,  to  ask  to  be  excused  on  the  ground  of 
167.  Effect  of  statutes  prohibiting  self-crimination.  The  section  affords 
the  iise  of  testimony  against  the  wit-  a  further  protection  to  the  witness  by 
ness:  See  notes  to  In  re  Buskett,  14  L.  providing  that  he  shall  be  deemed  to 
E.  A.  407,  and  United  States  v.  James,  have  asked  to  be  excused  except  the 
26  L.  E.  A.  418.  section  is   first   read   to   him   by   the 

67  People  V.  Forbes,  143  N.  Y.  219,  judge  or  some  other  officer  of  the 
38  N.  E.  303;  Ex  parte  Senior,  37  court,  and  one  objection  is  sufficient 
ria.   1,   32  L.   E.   A.   133,   19   South.  to  cover  the  whole  examination. 

652 ;  Wilson  v.  State,  41  Tex.  Cr.  App.  69  Eex  v.  Foeiud,  13  How.  St.  Tr. 

115,  51  S.  W.  916  (grand  jury)  ;  Coun-  16,  18;  Eex  v.  Lord  G.  Gordon,  21 
selman  v.  Hitchcock,   142  U.  S.  547,       How.  St.  Tr.  650,  2  Doug.  592,  99  Eng. 
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The  question  of  tlie  admissibility  of  evidence  improperly 
obtained  may  be  here  considered.  Though  papers  and 
other  subjects  of  evidence  may  have  been  illegally  taken 
from  the  possession  of  the  party  against  whom  they  are 
offered,  or  otherwise  unlawfully  obtained,  this  is  no  valid 
objection  to  their  admissibility,  if  they  are  pertinent  to  the 
issue.'"'  The  manner  of  their  procurement,  however  repre- 
hensible, will  not  prevent  their  use  as  evidence  so  long  as 
the  person  against  whom  they  are  used  has  not  been  con- 
strained by  the  court  to  produce  them.  A  document  that 
has  been  taken  stealthily  from  the  defendant's  desk,  or 
forcibly  from  his  pocket,  or  which  he  has  surrendered  un- 
der a  threat  of  personal  violence,  may  be  used  against  him, 
because  its  wrongful  procurement  creates  no  estoppel,  and 
the  story  it  tells  is  its  own,  and  not  that  of  the  defendant. 
But  if  he  produce  it  in  obedience  to  an  order  of  the  court, 
it  is  incompetent,  because  under  such  circumstances  his  act 
is  performed  in  the  cap9,city  of  a  witness,  and  to  admit  the 
fruits  of  it  as  evidence  would  be  to  make  use  of  him  as 
a  witness  against  himself.''^     While  this  is  the  statement 

Eeprint,  372.     So  witnesses  have  been  v.    Wilson,    31    Barb.    (N.    Y.)    162; 

held  privileged  from  disclosing  an  at-  keeping    a    gaming-house:    Fisher    v. 

tempt  to  improperly  influence  a  juror :  Ronalds,  12  Com.  B.  762,  16  Eng.  L. 

Grannis  v.  Branden,  5  Day   (Conn.),  &  Eq.  417j  libel:  Matter  of  Tappan, 

260,  5  Am.  Dec.  143 ;  when  the  answer  9   How.   Pr.    (N.   Y.)    394;    adultery: 

might  tend  to  show  the  witnesss  guilty  Smith  v.  Smith,  116  N.  C.  386,  21  S. 

of  arson:  Eex   v.  Pegler,  5  Car.  &  P.  E.    196;    disposition   of   property   by 

521;  conspiracy:  People  v.  Mather,  4  frav^   under    an   insolvency   act:    Ex 

Wend.  229,  21  Am.  Dee.  122;  illegal  parte  Clarke,   103   Cal.   352,   37   Pae. 

voting:   State  v.   Olin,   23   Wis.   809;  230;    or   the   character  of   the   house 

compounding    a    felony:    Pleasant    v.  where  witness  lived:  Commonwealth  v. 

State,  15  Ark.  624;  Hayes  v.  Caldwell,  Trider,  143  Mass.  ISO,  9  N.  E.  510. 
10  111.   (5  Gil.)   23;   larceny:  Howell  ™  People  v.   Swaile,   12  Cal.   App. 

v.  Commonwealth,  5  Gratt.  (Va.)  664;  192,  107  Pac.  134. 
former  acts  of  unchastity  on  the  part  Ti  State   v.    Turner,    82   Kan.    787, 

of  a  female  witness :  Eeed  v.  Williams,  109  Pae.  654,  136  Am.  St.  Rep.  129, 

5   Sneed   (Tenn.),  580,   73   Am.   Dec.  with    valuable    note    on    the    subject. 

157 ;  Clifton  v.  Granger,  86  Iowa,  573 ;  The  oases  bearing  on  the  admissibility 

usury,  when  indictable:   Bank  of  Sa-  in  evidence  of  articles  wrongfully  ob- 

lina  v.  Henry,  2  Denio  (N.  Y.),  155,  tained  from  the  defendant  are  fully 

53   N.   W.    316;    Henry    v.    Bank    of  collected  in  State  v.  Fuller,  34  Mont. 

Salina,  3  Denio  (N.  Y.),  593;  Fellowa  12,  85  Pac.  369,  and  in  notes  thereto 
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of  the  rule  in  criminal  cases,  it  applies  with  equal  force 
in  civil  proceedings.  When  papers  are  offered  in  evidence, 
the  court  can  take  no  notice  how  they  were  obtained, 
whether  lawfully  or  unlawfully;  nor  would  they  form  a 
collateral  issue  to  determine  that  question.''^ 

§  885  (888) .    Matters  tending  to  criminate  privileged. — 

Questions  may  nevertheless  be  put  calling  for  answers 
which  read  per  se  would  not  disclose  that  the  witness  had 
committed  a  crime,  but  which  taken  collectively  or  with 
other  proven  facts  would  establish  his  guilt.  The  law 
protects  him  equally  in  such  case.  The  rule  has  been  thus 
stated:  "A  witness  cannot  be  compelled  to  answer  any 
question,  the  answering  of  which  may  expose,  or  tend  to 
expose,  him  to  a  criminal  charge,  or  to  any  kind  of  punish- 
ment. He  is  exempted  by  his  privilege  from  answering, 
not  only  what  will  criminate  him  directly,  but  also  what 
has  any  tendency  to  criminate  him;  and  the  reason  is,  be- 
cause, otherwise,  question  might  be  put  after  question,  and 
though  no  single  question  may  be  asked  which  directly 
criminates  him,  yet  enough  might  be  got  from  him  by  suc- 
cessive questions  whereon  to  found  against  him  a  criminal 
charge."''^  Since  it  is  well  settled  that,  if  testimony  is 
freely  given  by  a  witness,  it  may  afterward  be  used  against 
him  in  another  trial,  it  is  obvious  that  the  only  safety 
of  a  witness  lies  in  declining  to  disclose  those  facts  which 
would   either  criminate   or  tend  to   criminate  Jiim.''^     He 

in  9  Ann.  Gas.  655,  and  in  8  L.  E.  A.,  v.  Lewis,  14  East,  306,  note,  104  Eng. 

N.  S.,  762,  citing  an  earlier  note  to  Eeprint,   618;    Adams   v.   New    York, 

State  V.  Edwards,  59  L.  R.  A.  465.  192  U.  S.  585,  48  L.  Ed.  575,  24  Sup. 

72  Mossman    v.    Thorson,    118    HI.  Ct.   Eep.  372.     The  ease  of  Boyd  v. 

App.   574;    Sullivan  v.   Nicoulin;  113  United  States,   116  U.  S.  616,  29  L. 

Iowa,   76,   84   N.   W.   978;    Cluett   v.  Ed.  746,  6  Sup.  Gt.  Eep.  524,  is  dis- 

Eosenthal,  100  Mich.  193,  43  Am.  St.  tinguiahed  in  the  later  decisions  as  to 

Eep.  446,  58  N.  W.  1009;   Sehloss  v.  that   portion   of   it   dealing  with   the 

Bstey,  114  Mich:  429,  72  N.  W.  264;  subject. 

New  York  etc.  E.  Go.  v.  United  States,  73  2   Phill.   Ev.    929,    C.   H.   &   E., 

165  Fed.  833,  91  G.  C.  A.  519.     See,  notes. 

also,    Legatt    v.    Tollervey,    14    East,  74  Ex  parte  Boscowitz,  84  Ala.  463, 

302,   104  Eng.  Eeprint,   617;   Jordan  5   Am.   St.   Eep.   384,   4   South.   279; 
Evidence  V — 22 
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may  not  only  refuse  to  answer  as  to  the  crime  itself,  but  as 
to  any  circumstance,  or  any  link  in  the  chain  of  proof  from 
which  the  crime  may  be  inferred.  Said  Lord  Tenterden: 
"You  cannot  only  not  compel  a  witness  to  answer  that 
which  will  criminate  him,  but  that  which  tends  to  criminate 
him";  and  the  learned  judge  then  proceeded  to  state  the 
rule  as   above  set   out.'^^    It  follows   that  it  is  not  neces- 


Ex  parte  Cohen,  104  Cal.  524,  43  Am. 
St.  Eep.  127,  26  L.  E.  A.  423,  38 
Pac.  364;  Pleasant  v.  State,  15  Ark. 
624;  Tuttle  v.  People,  33  Colo.  243, 
79  Pac.  1035;  Wallace  v.  State,  41 
Fla.  547,  26  South.  713;  Higdon  v. 
Heard,  14  Ga.  255;  Minter  y.  People, 
139  111.  363,  29  N.  E.  45;  Lister  v. 
Boker,  6  Blaekf.  (Ind.)  439;  Printz 
■T.  Cheeney,  11  Iowa,  469;  Stevens  v. 
State,  50  Kan.  712,  32  Pac.  350; 
State  V.  Blake,  25  Me.  350;  Emery's 
Case,  107  Mass.  172,  9  Am.  Eep.  22; 
Commonwealth  v.  Kimball,  24  Pick.  - 
(Mass.)  366;  Poster  v.  People,  18 
Mich.  266;  State  v.  Drew,  110  Minn. 
247,  124  N.  W.  1091;  Simmons  v. 
Holster,  18  Minn.  249;  Ex.  parte 
Gauss,  223  Mo.  277,  135  Am.  St.  Eep. 
517,  122  S.  W.  741;  State  v.  Marshall, 
36  Mo.  400;  Noyes  v.  Thorpe,  73  N. 
H.  481,  12  L.  E.  A.,  N.  S.,  636,  62 
Atl.  787 ;  People  v.  Eorbes,  143  N.  Y. 
219,  38  N.  E.  303;  People  v.  Rector, 
19  Wend.  (N.  Y.)  569;  People  v. 
Mather,  4  Wend.  (N.  Y.)  229,  21  Am. 
Deb.  122;  Byass  v.  Sullivan,  21  How. 
Pr.  (N.  Y.)  50;  Southard  v.  Eexford, 
6  Cow.  (N.  Y.)  254;  State  v.  Spier, 
86  N.  C.  600;  In  re  Beer,  17  N.  D. 
184,  17  Ann.  Cas.  126,  115  N.  W. 
672;  Warner  v.  Lucas,  10  Ohio,  336; 
Phelin  v.  Kenderdine,  20  Pa.  354; 
State  f.  Edwards,  2  Nott.  &  MeC. 
(S.  C.)  13,  10  Am.  Dec.  557;  Lea  v. 
Henderson,  I  Cold.  (Tenn.)  146;  Ex 
parte  Hughes,  57  Tex.  Cr.  82,  121  S. 
W.  1118;  People  v.  Eeggel,  8  Utah, 
21,  28  Pac.  955;  Chamberlain  v.  Wil- 


son, 12  Vt.  491,  36  Am.  Dee.  356; 
Langhorne  v.  Commonwealth,  76  Va. 
1012;  Poindexter  v.  Davis,  6  Gratt. 
(Va.)  481;  Thornton  v.  State,  117 
Wis.  338,  93  N.  W.  1107;  Miskim- 
mins  v.  Shaver,  8  Wyo.  392,  49  L.  E. 
A.  831,  58  Pac.  411;  Counselman  v. 
Hitchcock,  142  U.  S.  547,  35  L.  Ed. 
1110,  12  Sup.  Ct.  Eep.  195;  United 
States  f.  Heike,  175  Fed.  852;  Wyc- 
koff  V.  Wagner  Typewriting  Co.,  99 
Ped.  158;  United  States  v.  Moses,  1 
Cranoh  C.  C.  170,  Fed.  Cas.  No. 
15,824;  1  Burr's  Trial,  244;  Maloney 
V.  Bartley,  3  Camp.  210;  Ex  parte 
Schofield,  L.  B.  6  Ch.  D.  230,  46  L. 
J.  K.  B.  112;  Gates  v.  Hardaore,  3 
Taunt.  424,  128  Eng.  Eeprint,  168; 
Bex  V.  Friend,  13  How.  St.  Tr.  16; 
D'lvry  V.  World  Newspaper  Co.,  17 
Ont.  Pr.  387.  See,  also,  Morris  v. 
MeClellan,  154  Ala.  639,  16  Ann.  Cas. 
305,  45  South.  641;  Cullinan  v.  Quinn, 
95  App.  Div.  492,  88  N.  Y.  Supp.  963 ; 
Maki  V.  State,  18  Wyo.  481,  33  L.  E. 
A.,  N.  S.,  465,  112  Pac.  334.  See  the 
late  oases;  People  v.  Cummins,  153 
App.  Div.  93,  138  N.  Y.  Supp.  517; 
Anderson  v.  State,  8  Okl.  Cr.  App. 
90,  126  Pac.  840. 

75  Rex  v.  Slaney,  5  Car.  &  P.  213 ; 
State  V.  Farmer,  46  N.  H.  200;  1 
Burr's  Trial,  244;  Printz  v.  Cherney, 
11  Iowa,  469;  Miskimmins  v.  Shaver, 
8  Wyo.  392,  58  Pac.  411  (compound- 
ing a  felony,  full  discussion)  ;  Greenl. 
Ev.,  §  451;  Best,  Ev.,  10th  ed.,  §§  120, 
127. 
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sary  in  order  to  claim  the  privilege  "that  the  answer,  un- 
connected with  other  testimony,  should  be  sufficient  to 
convict  him  of  crime.  "''^  It  is  not  the  rule,  however,  that 
the  privilege  must  always  be  extended  to  the  witness,  if 
asked.  While  the  court  should  be  extremely  careful  to 
protect  the  witness  in  this  right,  yet  something  more  is 
required  than  the  mere  ipse  dixit  of  the  witness  that  the 
answer  would  tend  to  criminate  him.  To  entitle  a  person 
called  as  a  witness  to  the  privilege  of  silence,  the  court 
must  see,  from  all  the  circumstances  of  the  case  and  the 
nature  of  the  evidence  which  the  witness  is  called  on  to 
give,  that  there  is  reasonable  ground  to  apprehend  that  the 
evidence  may  tend  to  criminate  him  if  he  is  compelled  to 
answer.  The  danger  must  be  something  more  than  a 
Tuerely  fanciful  or  imaginary  danger.  It  must  be  real  and 
appreciable,  with  reference  to  the  probable  operation  of 
law  in  the  ordinary  course  of  things,  and  not  merely  specu- 
lative, having  reference  to  some  remote  and  naked  contin- 
gency.''''  To  hold  that  the  witness  himself  is  the  sole  and 
absolute  judge  whether  the  answer  will  criminate  him 
would  be  to  place  it  in  his  power  to  withhold  evidence  when- 
ever he  saw  fit.  On  the  other  hand,  to  require  him  to  state 
what  answer  he  would  have  to  give,  or  to  explain  fully  how 
his  answer  would  tend  to  criminate,  would  deprive  him  of 
the  very  protection  which  the  law  designs  to  afford.     The 

76  Miskimmins  v.  Shaver,  8  Wyo.  Janvrin  v.  Seammon,  29  N.  H.  280; 
392,  58  Pae.  411.  People  v.  Priori,   164  N.  Y.  459,   58 

77  Ex  parte  Boseowitz,  84  Ala.  463,  N.  B.  668 ;  Rosendale  v.  McNulty,  23 
5  Am.  St.  Bep.  384,  4  South.  279 ;  E.  I.  465,  50  Atl.  850 ;  Lea  v.  Hender- 
Wheatley  v.  State,  114  Ga.  175,  39  S.  son,  1  Cold.  (Tenn.)  146;  Ex  parte 
B.  877  (where  witness  had  been  pres-  Park,  37  Tex.  Or.  590,  66  Am.  St. 
ent  with  defendant  while  gambling);  Eep.  835,  40  S.  W.  300;  Langhorne 
Manning  v.  Mercantile  Securities  Co.,  v.  Commonwealth,  76  Va.  1012;  Mis- 
242  111.  584,  90  N.  B.  238;  Ford  v.  kimmins  v.  Shaver,  8  Wyo.  392,  49 
State,  29  Ind.  541,  95  Am.  Dec.  658;  L.  R.  A.  831,  58  Pae.  411;  Ex  parte 
Stevens  v.  State,  50  Kan.  712,  32  Pae.  Irvine,  74  Fed.  954;  Keg.  v.  Boyes, 
350;  State  v.  Gardner,  88  Minn.  130,  1  Best  &  S.  313,  2  Post.  &  P.  157, 
92  N.  W.  529;  State  v.  Thaden,  43  7  Jur.,  N.  S.,  1158,  9  Cox  C.  C.  32, 
Minn.  253,  45  _N.   W.  447;   Ward  v.  30  L.  J.  Q.  B.  301. 

State,  2  Mo.  120,  22  Am.  Dec.  449; 
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difficulty  is  so  to  administer  the  rule  as  to  atford  full  pro- 
tection to  tlie  witness  and  at  the  same  time  prevent  simu- 
lated excuses/*  In  most  instances  the  question  pro- 
pounded to  a  witness  will  upon  its  face  disclose  whether  or 
not  it  has  a  tendency  so  to  incriminate.  If  this  does  not 
appear  in  the  question  itself,  as  if  the  question  be  inno- 
cent in  form,  but  some  possible  answer  to  it  might  so  tend 
to  incriminate,  then  it  is  the  duty  of  the  witness  to  make 
it  appear  to  the  court  that  his  answer  might  at  least  have 
this  tendency.^®  The  court  must  see,  from  the  circum- 
stances of  the  case  and  the  nature  of  the  evidence  which 
the  witness  is  called  to  give,  that  there  is  reasonable 
ground  to  apprehend  danger  to  the  witness  from  his  being' 
compelled  to  answer,  and  that  it  would  naturally  subject 
him  to  actual  punishment.*"  When  he  places  himself  upon 
his  privilege,  he  will  be  protected,  unless  the  court  can  see 
from  the  circumstances  of  the  case  that  he  is  in  error,  or 
that  it  is  a  mere  pretext  on  the  part  of  the  witness  to 
avoid  answering,  and  that  his  answer  cannot,  from  the 
nature  of  things,  criminate  him.*^  It  must  be  manifest, 
however,  that  in  many  cases  it  will  be  irapossible  for  the 
court  to  anticipate  what  effect  the  answer  may  have,  and 
wherever  they  cannot  see  that  he  will  not  be  criminated, 
the  privilege  will  be  recognized  and  protected.*^ 

§  886  (889).  Statement  of  witness  claiming  privilege 
not  conclusive. — The  witness  is  not  the  tribunal  ultimately 
to  decide  whether  the  question  will  or  will  not  tend  to  in- 
criminate him.  There  is  ample  authority  that  it  is  for  the 
judge  before  whom  the  question  arises  to  decide  whether  an 
answer  to  the  question  put  may  reasonably  have  a  tendency 
to  criminate  the  witness,  or  to  furnish  proof  of  a  link  in  the 

78  State  V.  Thaden,  supra.  38  Pac.  364.     See  eases  cited  in  note- 

70  In   re  Rogers,   129   Cal.   468,  62       ^^'  ^P^"" 
pg^u    ^j  81  Janvrin   v.   Seammon,   29  N.  H. 

280. 

80  Ex   parte   Cohen,   104   Cal.    524,  s^^  state  v.  Foster,  23  N.  H.  34S   55 

53  Am.  St.  Eep.  127,  26  L.  R.  A.  423,       ^.m   Dec    191 


341  ATTENDANCE    AND    EXAMINATION    OF    WITNESSES.       §  886 


■chain  of  evidence  necessary  to  convict  Mm  of  a  crime. *^  In 
other  words,  it  is  for  the  court  to  say  "whether  the  privi- 
lege is  well  and  bona  fide  claimed  or  not,  and  therefore  it 
must  be  able  to  see,  from  the  surrounding  circumstances, 
and  the  nature  of  the  evidence  sought  to  be  elicited  by  the 
answer,  whether  reasonable  ground  exists  for  apprehending 
danger  to  the  witness  from  his  being  compelled  to  an- 
swer. ' '  ^*  Although  there  has  been  some  conflict  of  opinion 
on  this  subject,  and  although  it  has  sometimes  been  held 
that  the  statement  of  the  witness  is  conclusive,*^  yet  it  is 
undoubtedly  the  true  rule  that  the  court  is  not  hound  by 
the  sworn  statement  of  the  witness  that,  in  his  belief,  the 
answer  would  tend  to  criminate  him.***  If  the  rule  were 
otherwise,  it  would  be  in  the  power  of  every  witness  to  de- 


83  Wyekoff  v.  Wagner  Typewriter 
Co.,  99  Fed.  158;  Ex  parte  Irvine,  74 
Fed.  954. 

84  Chesapeake  Club  v.  State,  63  Md. 
446. 

85  Ex  parte  Butt,  78  Ark.  262,  93 
S.  W.  992;  In  re  Mark,  146  Mich. 
714,  110  N.  W.  61;  Warner  v.  Lucas, 
10  Ohio,  336;  State  v.  Edwards,  2 
Nott.  &  McC.  (S.  C.)  13,  10  Am.  Dec. 
557;  Temple  v.  Commonwealth,  5  Va. 
L.  J.  866;  Fisher  v.  Konalds,  17  Jur. 
393,  12  C.  B.  762.  It  should  be  noted 
that  in  some  of  the  cases  which  are 
sometimes  cited  in  support  of  the 
•witness'  right  to  judge  lor  himself, 
the  tendency  to  criminate  is  so  ap- 
parent that  the  mere  fact  that  the  wit- 
ness was  ultimately  supported  is  often 
erroneously  used  in  support  of  the 
general  proposition  of  his  right  to 
judge  for  himself.  See  In  re  Eosscr, 
96  Fed.  305,  for  an  instance  of  this 
sort. 

86  Bichman  v.  State,  2  G.  Greene 
(Iowa),  532;  Eegina  v.  Garbett,  1 
Denio  G.  C:  236,  2  Car.  &  K.  474,  2 
Cox  C.  C.  448;  Sidebottom  v.  Adkins, 
3  Jur.,  N.  S.,  631,  5  W.  E.  743;  Reg. 
V.  Boyes,  1  Best  &  S.  311,  2  Fost.  & 


F.  157,  7  Jur.,  N.  S.,  1158,  9  Cox.  C.  C. 
32,  30  L.  J.  Q.  B.  301;  1  Burr's  Trial, 
244  (Marshall,  C.  J.)  ;  Commonwealth 
V.  Braynard,  Thach.  C.  C.  (Mass.) 
146;  State  v.  Duffy,  15  Iowa,  425; 
Mahanke  v.  Cleland,  76  Iowa,  401,  41 
N.  W.  53 ;  Miskimmins  v.  Shaver,  8 
Wyo.  392,  58  Pac.  411;  In  re  Con- 
solidated Eendering  Co.,  80  Vt.  55,  11 
Ann.  Cas.  1069,  66  Atl.  790;  Kirschner 
V.  State,  9  Wis.  140;  State  v.  Lons- 
dale, 48  Wis.  348,  4  N.  W.  390;  State 
y.  Thaden,  43  Minn.  253,  45  N.  W. 
447,  where  the  privilege  was  refused 
when  claimed  by  one  whose  name  was 
alleged  to  be  forged,  when  called  to 
prove  his  signature;  Phill.  Ev.,  3d. 
ed.,  488;  Steph.  Ev.,  art.  120.  See 
cases  cited  in  last  section.  On  the 
conclusiveness  of  witness'  statement 
that  the  answer  to  questions  against 
which  he  pleads  his  privilege  would 
tend  to  criminate  him,  see  notes  to 
McGorray  v.  Suiter,  24  L.  K.  A.,  N.  S., 
165,  In  re  Moscr.  5  Ann.  Cas.  41, 
In  re  Consolidated  Eendering  Co.,  11 
Ann.  Cas.  1079 ,  and  Consolidated 
Eendering  Co.  v.  Ve^rmont,  12  Ann. 
Cas.  661. 
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prive  parties  of  the  benefit  of  Ms  testimony  by  a  mere  pre- 
tense that  his  answers  to  questions  would  have  a  tendency 
to  implicate  him  in  some  crime  or  misdemeanor  or  would 
expose  him  to  a  penalty  or  forfeiture.  While  it  is  the  duty 
of  the  court  to  protect  the  witness  in  the  exercise  of  his 
privilege,  it  is  also  the  duty  of  the  court  to  see  that  he  does 
not,  under  the  pretense  of  defending  himself,  screen  others 
from  justice.*''  Though  the  witness  will  be  compelled  to 
answer  when  it  appears  to  the  court  that  such  answer  will 
not  interfere  with  the  privilege,**  yet  the  court  should  be 
satisfied  of  this  fact,  and  also  that  the  witness  is  mistaken 
or  acting  in  bad  faith,  when  the  claim  of  privilege  is 
made.**  But  if  the  question  is  incriminating,  the  good  or 
bad  faith  of  the  witness  is  immaterial.®"  When  the  fact 
of  danger  of  incrimination  is  once  made  to  appear,  consid- 
erable latitude  should  be  allowed  to  the  witness  in  judging 
for  himself  of  the  effect  of  any  particular  question,  for  it 
is  obvious  that  a  question,  though  at  first  sight  apparently 
innocent,  may,  by  affording  a  link  in  a  chain  of  evidence, 
become  the  means  of  bringing  home  an  offense  to  the  party 
answering.^i  And  when  reasonable  apprehension  of  dan- 
ger appears,  then,  inasmuch  as  the  witness  alone  knows  the 
nature  of  the  answer  he  would  give,  he  alone  must  decide 

87  3  Phill.  Ev.,  3d  ed.,  488.  89  Chamberlain   v.   Wilson,    12   Vt. 

88  Furth  V.  State.  72  Ark.  161,  78  491,  36  Am.  Dec.  356;  Janvrin  v. 
8.  W.  759;  Bradley  v.  Clark,  133  Cal.  Scammon,  29  N.  H.  280;  1  Burr's 
196,    65   Pac.    395;    Mahanke    v.    Cle-  Trial,  244. 

land,    76    Iowa,    401,    41    N.    W.    53;  90  Miskimmius    v.    Shaver,    8    Wyo. 

In  re  Moser,  138  Mioh.   302,  5  Ann.  392,  49  L.  E.  A.  831,  58  Pac.  411,  421. 

Cas.    31,   101   N.   W.   588;    Ex   parte  si  Rex  v.  Boyea,  1  Best  &  S.  311, 

Gfeller,  178  Mo.  248,  77  S.  W.  552;  2  Post.  &  P.  157,  7  Jur.,  N.  S.,  1158, 

Forbes   v.  Willard,   37  How.  Pr.    (N.  9  Cox  C.  C.  32,  30  L.  J.  Q.  B.  301, 

Y.)  193;  MeGorray  v.  Sutter,  80  Ohio  304;    Stevens   v.   State,  50  Kan.  712, 

400,  131  Am.  St.  Rep.  715,  24  L.  B.  32   Pae.   350;   People   v.   Forbes,   143 

A.,  N.  S.,  165,  89  N.  E.  10   (in  the  N.  T.  219,  38  N.  E.  303;  Janvrin  v. 

interesting  opinion  of  Shauck,  J.,  will  Scammon,   29   N.   H.   280.     See   Hale 

be   found   an   excellent   exposition  on  »,  Henkel,  201  TJ.  S.  43,  50  L.  Ed.  652, 

the  subject)  ;   Rosendale   v.  McNulty,  26  Sup.  Ct.  Eep.  370. 
23  B.  I.  465,  50  Atl.  850;   Territory 
V.  Nugent,  1  Mart.  (La.),  0.  S.,  108. 
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whether  it  would  convict  him.""''  The  witness  will  not  be 
required  to  explain  in  what  manner  the  answer  would  in-. 
criminate  him,  as  this  would  defeat  the  object  of  the  rule ;  "^ 
and,  on  direct  examination,  the  witness  may  claim  the  priv- 
ilege, if  this  would  open  the  way  to  exposure  on  proper 
cross-examination.  Where  the  plaintiff  in  a  trespass  ac- 
tion, for  tearing  down  and  carrying  away  a  log-house, 
asked  a  witness  introduced  by  him  to  state  what  he  knew 
about  any  person  tearing  down  and  carrying  away  the 
house,  and  also  all  that  the  defendant  did  about  it,  the  wit- 
ness was  upheld  in  his  refusal  to  answer,  because  although 
an  answer  directly  given  to  the  questions  propounded  by 
the  plaintiff  might  not  have  implicated  the  witness,  yet, 
when  once  answered,  the  rights  of  defendants  to  a  cross- 
examination  to  test  the  truth  of  such  answer  might  have 
compelled  the  witness  to  state  some  fact  that  would  have 
been  a  link  in  the  chain  of  evidence  that  would  criminate 
him.**  The  same  principles  which  guide  the  courts  in  com- 
pelling or  excusing  an  answer  apply  to  the  production  of 
documents  under  the  subpoena  duces  tecum,  to  which  we 
have  already  referred.®^ 

92  State  V.  Thaden,  43  Minn.  253,  Ann.  Cas.  1180,  89  N.  E.  488; 
45  N.  W.  447;  1  Burr's  Trial,  244  United  States  Express  Co.  v.  Hender- 
( Marshall,  C.  J.).  son,  69  Iowa,  40,  28  N.  W.  426;  Blum 

93  Alston  V.  State,  109  Ala.  51,  20  v.  State,  94  Md.  375,  56  L.  R.  A.  322, 
South.  81;  Wallace  v.  State,  41  Pla.  51  Atl.  26;  Burnham  v.  Morrissey,  14 
547,  26  South.  713;  Smith  v.  People,  Gray  (Mass.),  226,  74  Am.  Dee.  676; 
20  HI.  App.  591;  Ford  v.  State,  29  Hilliker  v.  Parr,  149  Mich.  444,  112 
Ind.  541,  95  Am.  Dee.  658;  Stevens  N.  W.  1116;  State  v.  Standard  Oil 
V.  State,  50  Kan.  712,  32  Pac.  350;  Co.,  218  Mo.  1,  116  S.  W.  902;  Boston 
Merluzzi  v.  Gleeson,  59  Md.  214;  Peo-  ete.  R.  Co.  v.  State,  75  N.  H.  513, 
pie  V.  Brewer,  27  Mich.  134;  People  Ann.  Cas.  1912A,  382,  31  L.  E.  A., 
V.  Mather,  4  Wend.  (N.  Y.)  229,  21  N.  S.,  539,  77  Atl.  996;  People  v. 
Am.  Dee.  122;  Southard  v.  Eexford,  Reardon,  197  N.  Y.  236,  134  Am. 
6  Cow.  (N.  Y.)  254;  State  v.  Pan-  St.  Rep.  871,  27  L.  R.  A.,  N.  S.,  141, 
eoast,  5  N.  D.  516,  35  L.  R.  A.  518,  90  N.  E.  829;  Crump  v.  State,  7  Okl. 
67  N.  W.  1052 ;  1  Burr's  Trial,  245.  Cr.  535,  124  Pac.  6S2 ;  Boyle  v.  Smith- 

94  Printz  V.  Cheeney,  11  Iowa,  469.  man,     146    Pa.     255,    23     Atl.    397; 

95  Lamson  v.  Eoyden,  160  111.  613,  Hawkins  v.  Sumter,  4  Desaus.  Eq. 
43  N.  E.  781;  State  v.  Pence,  173  (S.  C.)  446;  Wilson  v.  State,  41  Tex. 
Ind.    99,    140   Am.    St.   Rep.    240,    20  Cr.  115,  51  S.  W.  916;  In  re  Bolster, 
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§  887  (890).  Privilege  extends  to  acts  as  well  as  words 
— When  to  be  claimed.^We  have  already  shown  that  the 
privilege  of  declining  to  answer  applies  both  to  testimony 
and  production  of  documents.  But  it  extends  to  the  acts 
as  well  as  the  words  of  the  witness,  and  it  has  frequently 
been  held  that  a  witness  cannot  be  compelled  to  allow  an 
inspection  of  parts  of  his  person,  when  it  would  tend  to 
criminate  him."^  Of  course,  when  a  party  is  required  to 
submit  his  person  for  inspection  in  a  civil  case,  as  in  an 
action  for  personal  injury,*'^  or  in  actions  for  divorce  on  the 
grounds  of  impotency,^^  the  right  to  such  inspection  rests 
on  different  grounds,  and  is  not  repugnant  to  the  rule  under 
discussion.  Frequently,  in  criminal  cases  the  party  or  wit- 
ness has  waived  the  privilege  by  submitting  to  personal 
inspection,  or  examination,  or  by  performing  acts  at  the 
request  of  the  court  or  adverse  party.®®  But  in  other  cases, 
where  the  act  of  the  witness  was  under  compulsion,  the  tes- 


59  Wash.  655,  110  Pae.  547;  Ballman 
V.  Pagin,  200  U.  S.  186,  50  L.  Ed. 
433,  26  Sup.  Ct.  Eep.  212;  In  re 
Peasley,  44  Fed.  271.  See  §  801,  ante. 
96  Blaekwell  v.  State,  67  Ga.  76,  44 
Am.  Bep.  717,  3  Grim.  Law  Mag.  394, 
where  it  was  held  that  the  prisoner 
could  not  be  required  to  exhibit  his 
leg  to  the  jury;  Day  v.  State,  63  Ga. 
669,  where  the  same  was  held  as  to 
compelling  the  "prisoner  to  put  Ms  foot 
in  a  shoe  track;  Stokes  v.  State,  5 
Baxt.  (Tenn.)  619,  30  Am.  Eep.  72; 
State  V.  Jacobs,  5  Jones  (N.  C),  259; 
People  V.  McCoy,  45  How.  Pr.  (N.  Y.) 
216;  Reitz  v.  State  ex  rel.  Holden, 
33  Ind.  187.  See  full  note  to  State 
V.  Height,  94  Am.  St.  Eep.  336-347. 
Contrary  holdings  are  to  be  found  in 
Williams  v.  State,  98  Ala.  52,  13 
South.  333,  where  it  was  held  no  error 
to  require  a  witness  to  present  her- 
self to  the  jury,  that  they  might  better 
judge  of  her  age;  State  v.  Ah  Chuey, 
14  Nev.  79,  33  Am.  Eep.  530;  State 
V.  Graham,  74  N.  C.  646,  21  Am.  Eep. 


493,  where  it  was  held  no  error  for  the 
officers,  on  arresting  the  prisoner,  to 
compel  him  to  place  his  foot  in  shoe 
tracks;  Walker  v.  State,  7  Tex.  App. 
245,  32  Am.  Eep.  595.  See  §400, 
ante. 

9T  Sehroeder  v.  Chicago  Ey.  Co.,  47 
Iowa,  375.     See  §  396,  ante. 

98  Bevanba^h  v.  Devanbagh,  5 
Paige  (N.  Y.),  554,  28  Am.  Dec.  443. 

99  Examination  submitted  to:  Peo- 
ple V.  Kemraler,  119  N.  Y.  580,  24 
N.  E.  9;  Spicer  v.  State,  69  Ala.  159; 
People  V.  Glover,  71  Mich.  303,  38 
N.  W.  874;  furnishing  identification: 
Johnson    v.    Commonwealth,    115    Pa. 

369,  9  Atl.  78;  furnishing  specimens 
of  handwriting:  People  v.  Molineux, 
168  N.  Y.  264,  62  L.  E.  A.  193,  61 
N.  E.  286.  See  remarks  of  Brewer,  J., 
in  United  States  v.  Mullaney,  32  Fed. 

370,  where  witness  compelled  on  cross- 
examination  to  write  names  of  per- 
sons, whose  names,  on  direct  examina- 
tion, he  testified  he  had  not  written  in 
an  election  registration  book. 
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timony  was  rejected.^""  It  is  the  rule  which  prevails  in 
England  that  the  witness  may  claim  the  privilege  at  any 
time,  even  after  he  has  voluntarily  given  some  testimony 
on  the  subject.^  But  it  is  generally  held  in  this  country 
that  it  is  too  late  for  the  witness  to  claim  his  privilege  after 
he  has,  without  objection,  given  testimony  concerning  the 
matter  tending  to  criminate  him ;  ^  and  that,  if  he  states  a 
particular  fact  in  favor  of  the  party  calling  him,  he  is 
bound,  on  cross-examination,  to  state  the  circumstances  re- 
lating to  the  fact,  though,  in  so  doing,  he  may  expose  him- 


100  state  V.  Height,  117  Iowa,  650, 
94  Am.  St.  Rep.  323,  59  L.  E.  A.  437, 
91  N.  W.  935 ;  Cooper  v.  State,  86  Ala. 
610,  11  Am,  St.  Rep.  84,  4  L.  R.  A. 
766,  6  South.  110.  Cases  where  ad- 
mitted: O'Brien  v.  State,  125  Ind.  38, 
9  L.  R.  A.  323,  25  N.  E.  137;  State 
V.  Reasby,  100  Iowa,  231,  69  N.  W. 
451;  State  v.  Tettaton,  159  Mo.  354, 
60  S.  W.  743;  People  v.  Truck,  170 
N.  Y.  203,  63  N.  E.  281;  Thornton 
V.  State,  117  Wis.  338,  98  Am.  St. 
Rep.  924,  93  N.  W.  1107. 

1  Bex  V.  Garbett,  2  Car.  &  K.  474, 
1  Denio  C.  C.  236,  2  Cox  C.  C,  448; 
Rex  V.  Inhabitants  of  Cliviger,  2 
Term  Rep.  268,  100  Eng.  Reprint,  143. 
The  English  practice  is  followed  in 
Maryland:  Chesapeake  Club  v.  State, 
63  Md.  446. 

2  Commonwealth  v.  Pratt,  126  Mass. 
462 ;  Commonwealth  v.  Price,  10  Gray, 
472,  71  Am.  Dec.  668 ;  State  v.  Allen, 
107  N.  G.  805,  11  S.  E.  1016;  Burrell 
V.  Montana,  194  U.  S.  572,  48  L.  Ed. 
1122,  24  Sup.  Ct.  Rep.  787.  In  Iowa, 
it  was  held  that  when  one  of  two  de- 
fendants had  testified  before  the  grand 
jury,  it  was  too  late  to  claim  the 
privilege  on  the  trial :  State  v.  Van 
Winkle,  80  Iowa,  15.  45  N.  W.  388; 
The  Boston  Marine  Ins.  Co.  v.  Slo- 
coviteh,  55  N.  Y.  Super.  Ct.  452; 
People  V.  Teague,  106  N.  C.  576,  19 
Am.  St.  Rep.  547,  11  S.  B.  665;  State 


V.  PefCers,  80  Iowa,  580,  46  N.  W. 
662;  Commonwealth  v.  Gould,  158 
Mass.  499,  33  N.  E.  656.  In  Virginia 
there  is  a  contrary  holding:  Temple 
V.  Commonwealth,  75  Va.  892.  The 
weight  of  authority  is,  however,  clearly 
in  favor  of  not  permitting  a  previous 
waiver  to  operate  as  a  continuing  one : 
Overend  v.  Superior  Court,  131  Cal. 
280,  63  Pac.  372;  Georgia  etc.  R.  Co. 
V.  Lybrendj  99  Ga.  421,  27  S.  E.  794; 
State  V.  Burrell,  27  Mont.  282,  70 
Pac.  982 ;  Cullen  v.  Commonwealth, 
24  Gratt.  (Va.)  624;  Emery  v.  State, 
101  Wis.  627,  78  N.  W.  145;  .In  re 
Mark,  146  Mich.  714,  110  N.  W.  61; 
United  States  v.  Goldstein,  132  Fed. 
789;  Blum  v.  State,  94  Md.  375,  56 
L.  R.  A.  322,  51  Atl.  26  (admission 
of  books  taken  by  receiver)  ;  although 
in  Re  Tracy,  177  Fed.  532,  which 
distinguished  Blum  v.  State,  supra,  it 
was  held  that  "where  a  bankrupt,  on 
the  commencement  of  the  bankruptcy 
proceedings,  surrenders  his  books  to 
the  receiver  without  raising  the  ques- 
tion of  privilege  as  to  their  use  against 
him,  so  far  as  it  is  a  proper  use  of 
the  books  by  the  trustee  in  bank- 
ruptcy to  allow  prosecuting  authori- 
ties to  use  them,  the  bankrupt  is 
chargeable  with  knowledge  of  that 
right,  and  his  surrender  of  the  books 
waives  his  privilege." 
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self  to  a  criminal  charge.^  In  the  cases,  however,  where 
this  rule  has  been  applied,  it  has  generally  appeared  that 
the  witness  had  been  cautioned,  or  otherwise  had  knowl- 
edge of  his  rights,  and,  if  the  court  is  satisfied  that  the  wit- 
ness has  answered  certain  questions  tending  to  criminate 
himself  in  ignorance  of  his  rights  or  under  a  misapprehen- 
sion, the  privilege  should  still  be  recognized.*  As  we  show 
later,^  the  privilege  is  personal  to  the  witness,  but  the  court 
may  interpose  by  advising  him  that  he  need  not  give  evi- 
dence which  may  criminate  him,  and  should  then  refrain 
from  further  interference  with  the  witness  if  he  chooses  to 
testify.^  Some  of  the  cases  lay  down  that  it  is  incumbent 
on  the  court  so  to  warn  the  witness ; '  but  the  better  opin- 
ion is  that  it  is  discretionary  and  that  error  cannot  be  as- 
signed  for   any   such   withholding   of   admonition.*     The 


3  Clark  V.  Reese,  35  Gal.  89;  Ex 
parte  Senior,  37  Fla.  1,  32  L.  E.  A. 
133,  19  South.  652;  Finn  v.  Winne- 
shiek Diat.  Court,  145  Iowa,  157,  123 
N.  W.  1066;  State  v.  Treshour,  1  Ky. 
Law  Bep.  224;  Low  v.  Mitchell,  18 
Me.  372;  Evans  v.  O'Connor,  174 
Mass.  287,  75  Am.  St.  Bep.  316,  54 
N.  B.  557;  Brown  v.  Brown,  5  Mass. 
320;  Foster  v.  Pieree,  11  Gush. 
(Mass.)  437,  5,9  Am.  Dee.  152;  Foster 
T.  People,  18  Mieh.  266;  State  v. 
Nichols,  29  Minn.  357,  13  N.  W.  153 ; 
Ex  parte  Hedden,  29  Nev.  352,  90 
Pac.  737;  State  v.  K.,  4  N.  H.  562; 
People  V.  Lohman,  .2  Barb.  (N.  Y.) 
216;  Este  v.  Wilshire,  44  Ohio  St. 
636,  10  N.  B.  677;  Ex  parte  Park,  37 
Tex.  Or.  590,  66  Am.  St.  Bep.  835, 
40  S.  W.  300 ;  Chamberlain  v.  Willson, 
12  Vt.  491,  36  Am.  Dee.  356;  Dixon 
V.  Vale,  1  Car.  &  P.  278;  East  v. 
Chapman,  2  Car.  &  P.  570,  1  Moody 
&  M.,  47.  But  where  it  is  sought  in 
the  cross-examination  to  enter  upon 
the  investigation  of  entirely  separate 
transactions,  the  privilege  may  be 
claimed    on    such    cross-examination: 


Lombard  v.  Mayberry,  24  Neb.  674, 
8  Am.  St.  Bep.  234,  40  N.  W.  271; 
People  V.  Meyer,  75  Gal.  383,  17, Pac. 
431;  Georgia  etc.  B.  Co.  v.  Lybrend, 
99  Ga.  421,  27  S.  E.  794;  Pitcher  v. 
People,  16  Mich.  142;  Harrold  v. 
Oklahoma,  169  Fed.  47,  17  Ann.  Cas. 
868,  94  C.  C.  A.  415. 

4  Eggers  V.  Fox,  177  111.  185,  52 
N.  E.  269 ;  ;Mayo  v.  Mayo,  119  Mass. 
290;  State  v.  Bilansky,  3  Minn.  246; 
People  V.  Priori,  164  N.  Y.  459,  58 
N.  E.  668 ;  State  v.  Weaver,  93  N.  G. 
595;  Mimms  v.  State,  16  Ohio  St. 
221;  State  v.  Edwards,  2  Nott.  &  McC. 
(S.  C.)  13,  10  Am.  Dee.  557;  State 
V.  Duncan,  78  Vt.  364,  112  Am.  St. 
Bep.  922,  6  Ann.  Cas.  602,  4  L.  B.  A., 
N.  S.,  1144,  63  Atl.  225;  Bmery  v. 
State,  101  Wis.  627,  78  N.  W.  145. 

6  §  890,  post. 

6  Eggers  V.  Fox,  177  111.  185,  52 
N.  E.  269;  Fries  v.  Brugler,  12  N.  J. 
L.  79,  21  Am.  Dgc.  52. 

7  See  Emery  v.  State,  supra. 

8  Dunn  v.  State,  99  Ga.  211,  25  S. 
E.  448;  Bepublic  v.  Parsons,  10 
Hawaii,  601;  State  v.  Comer,  157  Ind. 
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better  course  is  for  the  warning  to  be  convey .ed,  especially 
to  a  witness  likely  to  be  ignorant  of  his  privilege.  "It 
may  be  conceded  that  there  is  no  imperative  obligation  on 
the  judge  or  other  magistrate  or  officer  who  commences 
the  examination  of  one  who  is  involved  by  danger  of  crim- 
inal pursuit  to  warn  the  citizen  of  that  danger,  in  the  sense 
that,  if  he  neglects  or  refuses  to  do  so,  the  citizen  can  com- 
plain against  the  magistrate;  and  it  may  be  conceded  that 
it  is  a  personal  privilege  to  stand  silent,  that  may  be 
waived,  and,  further,  that  it  is  the  duty  of  the  citizen  him- 
self to  claim  his  privilege  whenever  it  is  in  danger.  But 
this  is  all  beside  the  question.  It  is  the  common  practice 
and  the  recognized  course  of  procedure  that  the  judge  -or 
magistrate  or  other  ofi&cial  does  warn  the  proposed  witness 
of  his  danger  and  his  privilege  to  avoid  it  by  silence,  and 
it  was  not  done  in  this  case.  That  is  one  of  the  facts.  If 
it  further  appear  that  the  given  witness  was  especially 
ignorant  of  his  privilege,  by  reason  of  his  conditions,  the 
duty  to  warn  is  increased ;  and,  where  it  has  not  been  done, 
the  claim  of  the  citizen  for  protection  against  encroach- 
ment by  judicial  counter-action,  when  confronted  with  his 
oath  in  any  way,  is  enlarged."*    We  have  already  seen 

611,    62    N.    E.    452 ;    Commonwealth  mitted  on  this  occasion,  aa  about  the 

V.  Shaw,  4  Cush.  (Mass.)  594,  50  Am.  right  not  to  swear  at  all,  which  was  dis- 

Dec.  813 ;   State  v.  Ekanger,  8  N.  D.  regarded  and  violated  by  the  examiner. 

559,  80  N".  W.  482;  State  v.  Butler,  47  Can   the   government   take   advantage 

S.    C.    25,    24    S.    E.    991;    State    v.  of   its   own  wrong,   inveigle   or   drive 

Mungeon,  20   S.  D.   612,   108   N.   W.  or  permit  the  citizen,  too  ignorant  to 

552;     Cullen    v.     Commonwealth,     24  protect    himself,    to    make    an    oath 

Gratt.  (Va.)  624.  which    he   need   not   take   under   any 

9  United  States  v.  Bell,  81  Fed.  830.  compulsion,  and  then  insist  upon  the 

The  opinion  in  this  case  is  of  especial  pains   and  penalties  of  perjiiry   that 

value    for    its    accurate    historical    as  he  shall  tell  the  truth?     Truth-telling 

well  as  legal  references.     We  extract  may  be  the  highest  virtue,  but  may  the 

from  it  the  following  further  reference  fifth  amendment  be  violated  to  enforce 

to    the   quotation  in   the   text:    "The  it?     We  answer  no All  that  we 

voluntary   quality   of  this  proceeding  now  decide  to  be  necessary  to  afford 

before  the  pension  examiner  does  not  the  protection  of  the  constitution  to 

so  much  hing«    about  any  compulsion  this  defendant  is  that  unless  a  witness 

in  its  relation  to   the  crime  of  false  manifestly  ignorant  of  his  privilege  is 

swearing  that  was  undoubtedly  com-  informed  of  it  by  the  examiner,  so  that 
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that,  where  a  witness  answers  questions  on  direct  examina- 
tion without  claiming  his  privilege,  he  must  submit  to  a 
proper  cross-examination,  altliough  such  cross-examination 
may  tend  to  criminate  him."  This  rule  applies  with  pecu- 
liar force  when  the  witness  is  a  party  defendant  in  a  crim- 
inal case.  The  object  of  the  statutes  allowing  witnesses 
to  testify  in  their  own  behalf  is  to  promote  the  discovery 
of  the  truth,  so  far  as  can  be  done  without  injuring  the 
rights  of  the  witness  or  parties.  While  the  accused  cannot 
be  compelled  to  testify,  if  he  becomes  a  witness,  he  takes 
the  hazard  of  the  situation;  he  subjects  himself  to  the  same 
rales  of  cross-examination  as  other  witnesses,  and  renders 
himself  liable  to  be  cross-examined  upon  all  questions  per- 
tinent to  his  direct  examination;  '^  and  in  some  states,  it  is- 
held,  in  such  case,  that  he  may  be  cross-examined  upon  all 
questions  relevant  to  the  issue.^^ 


he  may  protect  himself,  consult  counsel 
if  he  desires,  and  assert  his  right  to 
remain  silent,  the  examination  cannot 
be  used  in  evidence  against  him,  even 
on  an  indictment  for  false  swearing  in 
the  progress  of  the  examination  itself. 
The  examiner  must  do  what  the  courts 
generally,  if  not  always,  do,  in  ex- 
amining a  witness  in  danger  of  in- 
criminating himself, — warn  him  of  the 
danger,  and  advise  him  of  his  constitu- 
tional privilege.  That  was  not  done 
in  this  ease,  and  the  defendant  must 
be  acquitted  and  discharged." 

10  See  §  836,  ante. 

11  People  V.  Casey,  72  N.  Y.  593; 
Commonwealth  v.  Nichols,  114  Mass. 
285,  19  Am.  Rep.  346;  Commonwealth 
v.  Smith,  163  Mass.  411,  40  N.  E. 
189;  People  v.  Arnold,  116  Cal.  682, 
48  Pao.  803 ;  State  v.  Larkins,  5  Idaho, 
200,  47  Pac.  945;  Fitzpatrick  v. 
United  States,  178  XJ.  S.  304,  44  L. 
Ed.  1078,  20  Sup.  Ct.  Eep.  944;  Har- 
rold  V.  Territory,  18  Okl.  395,  10  L. 
B.  A.,  N.  S.,  604,  89  Pac.  202;  People 
V.  Brown,  72  N.  Y.  571,  28  Am.  Eep. 


183;  Spies  v.  People,  122  HI.  1,  235,  S 
Am.  St.  Eep.  320,  12  N.  E.  865,  17  N> 
E.  898 ;  State  v.  Wells,  54  Kan.  161,  37 
-Pac.  1005;  Este  v.  Wilshire,  44  Ohio 
St.  636,  10  N.  E.  677;  People  v. 
O'Brien,  66  Cal.  602,  6  Pac.  695, 
where  it  was  held  a  violation  of  tha 
constitutional  provision  to  compel  a 
defendant  in  a  criminal  action  to  tes- 
tify, on  cross-examination,  as  to  mat- 
ters not  referred  to  in  the  examina- 
tion-in-chief.    See  §  836,  ante. 

12  Commonwealth  v.  Lannon,  13 
Allen  (Mass.),  563;  Commonwealth 
V.  Mullen,  97  Mass.  545;  Common- 
wealth V.  Tolliver,  119  Mass.  312; 
McGarry  v.  People,  2  Lans.  (N.  Y.) 
227;  People  v.  Brown,  72  N.  Y.  571, 
28  Am.  Eep.  183;  People  v.  Tiee,  131 
N.  Y.  651,  15  L.  E.  A,  669,  30  N.  E. 
494;  Guy  v.  State,  90  Md.  29,  44  Atl. 
997;  People  v.  Bussey,  82  Mich.  49, 
46  N.  W.  97;  People  v.  Dupouuce, 
133  Mich.  1,  103  Am.  St.  Eep.  435, 
2  Ann.  Cas.  246,  94  N.  W.  388;  State- 
V.  Buffington,  71  Kan.  804,  4  L.  E.  A., 
N.  S.,  154,  81  Pac.  465;   Pittman  v. 
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§  888  (891).  No  privilege,  if  testimony  cannot  be  used 
to  convict  the  witness. — Inasmuch  as  the  protection  af- 
forded to  the  witness  by  the  constitution  is  that  of  not  being 
a  witness  against  himself  in  some  criminal  proceeding,  the 
reason  for  the  privilege  ceases  when  the  testimony  called 
for  could  not  under  any  circumstances  be  used  against 
him.^*  If,  for  instance,  the  act  or  statement  of  which  the 
inquiry  is  made  does  not  constitute  a  crime,  or,  "if  made 
a  crime,  it  has  no  punishment  prescribed  for  its  violation, 
or  is  no  longer  punishable;  or  if  the  act  is  barred  by  the 
statute  of  limitations,  with  no  action  pending,  or  the  law 


state,  51  Fla.  94,  8  L.  R.  A.,  N.  S., 
509,  41  South.  385.  See  §§  836,  837, 
ante. 

13  Thus  he  must  answer  if  the 
offense  is  barred  by  the  statute  of 
limitations:  Calhoun  v.  Thompson,  56 
Ala.  166,  28  Am.  Rep.  754;  United 
States  V.  Smith,  4  Day.  (Conn.),  121, 
Fed.  Gas.  No.  16,332;  Weldon  v. 
Buroh,  12  111.  374;  Mahanke  v.  Cle- 
land,  76  Iowa,  401,  41  K.  W.  53; 
Dwinal  v.  Smith,  25  Me.  379;  Ex 
parte  Hedden,  29  Nev.  352,  90  Pac. 
737;  Manchester  &  L.  R.  R.  v.  Con- 
cord R.  R.,  66  N.  H.  100,  49  Am.  St. 
Rep.  582,  9  L.  R.  A._689,  20  Atl.  383; 
Close  V.  Olney,  1  Denio  (N.  Y.),  319; 
McFadden  v.  Reynolds  (Pa.),  11  Atl. 
■638;  In  re  Druggist  Cases,  85  Tenn. 
449,  3  S.  W.  490;  Floyd  v.  State,  7 
Tex.  215;  Childs  v.  Merrill,  66  Vt. 
302,  29  Atl.  532;  Roberts  v.  Allatt, 
Moody  &  M.  192.  In  Southern  Ry. 
Co.  V.  Russell,  91  Ga.  808,  18  S.  E. 
40,  it  was  held  otherwise,  unless  it 
shall  affirmatively  appear  that  no 
prosecution,  commenced  in  time,  was 
then  pending;  or  if  he  has  been 
acquitted:  Lothrop  v.  Roberts,  16  Colo. 
250,  27  Pac.  698;  or  nolle  pros,  en- 
tered: Ex  parte  Stice,  70  Cal.  51,  11 
Pac.  459 ;  or  if  he  is  granted  immunity 
from  criminal  prosecution  because  of 
his  answer:   Ex  parte  Butt,  78  Ark. 


282,  93  S.  W.  992;  State  v.  Quarles, 
13  Ark.  307;  Ex  parte  Cohen,  104 
Cal.  524,  43  Am.  St.  Rep.  127,  26  L. 
R.  A.  423,  38  Pac.  364;  Kneeland  v. 
State,  62  Ga.  395;  People  v.  Butler 
St.  Foundry  &  Iron  Co.,  201  111.  236, 
66  N.  E.  349;  Minters  v.  People,  139 
111.  363,  29  N.  E.  45;  Wilkins  v.  Ma- 
lone,  14  Ind.  153;  Ex  parte  Buskett, 
106  Mo.  602,  27  Am.  St.  Rep.  378,  14 
L.  R.  A.  407,  17  S.  W.  753;  Cooney 
V.  State,  61  Neb.  342,  85  N.  W.  281; 
State  V.  Nowell,  58  N.  H.  314;  Peo- 
ple V.  Sharp,  107  N.  Y.  427,  1  Am. 
St.  Rep.  851,  14  N.  E.  ^19  (a  cele- 
brated case) ;  State  v.  Morgan,  133 
N.  C.  743,  45  S.  E.  1033;  LaFontaine 
V.  Southern  Underwriters  Assn.,  83 
N.  C.  132;  In  re  Beer,  17  N.  D.  184, 
17  Ann.  Cas.  126,  115  N.  W.  672 ;  In 
re  Kelly,  200  Pa.  430,  86  Am.  St. 
Rep.  719,  50  Atl.  248;  Kendrick  ». 
Commonwealth,  78  Va.  490;  Harrigan 
V.  Gilchrist,  121  Wis.  127,  99  N.  W. 
909;  United  States  v.  McCarthy,  18 
Fed.  87,  21  Blatchf.  469;  United 
States  v.  Smith,  47  Fed.  501;  or  if 
he  has  been  pardoned  for  the  offense 
to  which  he  alleges  his  testimony 
would  point:  People  v.  Cahill,  126 
App.  391,  110  N.  Y.  Supp.  728;  State 
V.  Bowman,  145  N.  C.  452,  122  Am. 
St.  Rep.  464,  59  S.  E.  74  (pardon  for 
lynching).     See  next  section. 
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has  been  repealed;  or  if  the  vritness  has  been  tried  for  the 
offense  and  acquitted,  or  convicted  and  satisfied  the  sen= 
tence  imposed  by  the  law, — he  can  claim  no  exemption  from 
answering  questions  relating  thereto.  Likewise,  the  wit- 
ness is  deprived  of  claiming  this  exemption  from  testify- 
ing, if  the  legislature,  by  the  enactment  of  an  immunity 
statute,  has  provided  that  he  shall  not  be  liable  to  criminal 
prosecution  for  any  violation  of  the  act  about  which  he  may 
testify,  nor  his  evidence  used  against  him  in  any  criminal 
proceeding.  As  to  prosecutions  for  those  crimes  to  which 
his  evidence  relates,  under  the  immunity  act  the  witness 
is  in  the  same  position,  in  so  far  as  there  is  a  possibility  of 
using  his  evidence  against  him,  as  though  there  were  no 
such  crimes  provided  by  statute.'"*"  But  the  view  has  re- 
ceived judicial  sanction  that  a  witness  should  not  be  com- 
pelled to  answer,  when  such  answer  might  submit  him  to 
the  ignominy  and  expense  of  a  prosecution,  although  the 
statute  of  limitations  might  be  a  defense,  if  pleaded.  But 
the  mere  fact  that  the  prosecuting  officer  states  in  open 
court  that  he  will  not  prosecute  the  accused  nor  file  any 
information  against  him  does  not  change  the  rule.^^  In 
England,  there  are  many  statutes  taking  away  the  privilege 
in  particular  cases,  providing  that,  in  such  cases,  no  con- 
viction shall  be  allowed  upon  any  testimony  given  under 
compulsion  which  might  otherwise  be  used  to  criminate  the 
witness.^"  Such  statutes  are  less  common  in  this  country, 
but,  in  many  states,  immunity  statutes  such  as  above  re- 
ferred to  have  been  enacted  for  the  purpose  of  more  effec- 
tually punishing  offenders  in  certain  classes  of  offenses, 

14  State  V.  Jack,  69  Kan.  387,  2  343,  60  S.  W.  253;  Temple  v.  Corn- 
Ann.  Gas.  171,  1  L.  B.  A.,  N.  S.,  167,  monwealth,  75  Pa.  892;  Whiskey 
76  Pac.  911.  The  above  excerpt  bears  Cases,  99  U.  S.  594;  Foote  v.  Bueh- 
the  imprimatur  of  the  United  States  anan,  113  Fed.  156;  Ex  parte  Irvine, 
supreme  court  on  the  affirmation  of  74  Fed.  954.  See  In  re  Taylor,  8 
the  judgment  in  Jack  v.  Kansas,  199  Misc.  Rep.  159,  28  N.  Y.  Supp.  500, 
U.  S.  372,  4  Ann.  Cas.  689,  50  L.  Ed.  as  to  the  faith. to  be  kept  with  the 
234,  26  Sup.  Ct.  Rep.  73.  witness  under  such  circumstances. 

16  Muller  V.  State,  11  Lea  (Tenu.),  w  Tayl.    Ev.,    10th    ed.,    §1455    et 

18;    Stanford   v.   State,   42    Tex.    Cr.  seq. 
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such  as  keeping  houses  of  ill-fame,  gaming,  bribery,  liquor- 
selling  and  the  like.^'^  Of  course,  the  constitutional  pro- 
visions which  forbid  that  any  person  shall  be  compelled  to 
criminate  himself  must  be  observed,  and,  when  they  are  ob- 
served, such  statutes  are  held  constitutional.^^  We  have 
next  to  consider  the  effect  of  statutes  which  abridge  the  con- 
stitutional privilege  of  the  witness  in  that  respect. 

§  889  (892).  Same,  continued. — Statutes  of  this  char- 
acter must  secure  the  witness  from  future  liability  and  ex- 
posure that  will  be  prejudicial  in  any  proceeding  against 
him,  as  fully  and  extensively  as  he  would  be  secured  by 
availing  himself; of  the  constitutional  privilege;  and,  if  the 
privilege  is  taken  away,  it  must  be  by  clear  and  unequivo- 
cal enactment.^®  In  a  celebrated  case  in  the  supreme  court 
of  the  United  States  which  arose  out  of  an  attempt  to  en- 
force the  provisions  of  the  interstate  commerce  act,  the 
court  construes  the  provision  in  the  fifth  amendment  of  the 
constitution  of  the  United  States,  which  declares  that  "no 
person  ....  shall  be  compelled,  in  any  criminal  case,  to 

17  State  V.  Nowell,  58  N.  H.  314;  Standard  Oil  Co.,  218  Mo.  1,  116  S. 
United  States  v.  McCarthy,  18  Fed.  W.  902;  Ex  parte  Hedden,  29  Nev. 
87,  21  Blatohf.  469;  Kneeland  v.  352,  90  Pac.  737; -People  v.  Cahill, 
State,  62  Ga.  395;  Kendriek  v.  Com-  193  N.  Y.  232,  20  L.  R.  A.  1084,  86 
monwealth,  78  Va.  490;  Warner  v.  N.  E.  39;  In  re  Brigga,  135  N.  C. 
State,  13  Lea  (Tenn.),  52.  See  stat-  118,  47  S.  E.  403;  Ex  parte  Gudenoge, 
utes  of  the  jurisdiction.  2  Okl.  Cr.  110,  100  Pac.  39;   Horst- 

18  People  V.  Kelly,  24  N.  Y.  74;  man  v.  Kaufman,  97  Pa.  147,  39  Am. 
State  V.  Enochs,  69  Ind.  314;  People  Eep.  802;  Warner  v.  State,  13  Lea 
V.  Sharp,  107  N.  Y.  427,  1  Am.  St.  (Tenn.),  52;  Floyd  v.  State,  7  Tex. 
Rep.  851,  14  N.  E.  319,  as  to  a  pro-  215;  Planary  v.  Commonwealth,  113 
ceeding  before  a  legislative  committee.  Va.  775,  75  S.  E.  289 ;  State  v.  Law, 

19  Sandwich  v.  State,  137  Ala.  85,  150  Wis.  313,  136  N.  W.  803,  137  N. 
34  South.  620;  Ex  parte  Butt,  78  W.,  457;  State  t.  Murphy,  128  Wis. 
Ark.  262,  93  S.  W.  992 ;  Bradley  v.  201,  107  N.  W.  470 ;  Nelson  v.  United 
Clark,  133  Cal.  196,  65  Pac.  395;  Lam-  States,  201  U.  S.  92,  50  L.  Ed.  673, 
son  V.  Boyden,  160  111.  613,  43  N.  E.  26  Sup.  Ct..  Rep.  358;  Counselman  v. 
781;  People  v.  Argo,  237  111.  173,  86  Hitchcock,  142  U.  S.  547,  35  L.  Ed. 
N.  K  679 ;  Bedgood  v.  State,  115  Ind.  1110,  12  Sup.  Gt.  Rep.  195 ;  United 
275,  17  N.  E.  621 ;  In  re  Bell,  69  Kan.  States  v.  James,  60  Fed.  257",  26  L. 
855,  7fi  Pac.  1129;  Emery's  Case,  107  B.  A.  418;  Orme  v.  Crockford,  13 
Mass.  172,  9  Am.  Rep.   22;    State  v.  Price,  376. 
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be  a  witness  against  himself,"  and  also  section  860  [TJ.  S. 
Comp.  Stats.  1901,  p.  661]  of  the  United  States  Revised 
Statutes,  which  provides  that  "no  pleading  of  a  party,  nor 
any  discovery  or  evidence  obtained  from  a  party  or  witness 
by  means  of  a  judicial  proceeding  in  this  or  any  foreign 
country  shall  be  given  in  evidence,  or  in  any  manner  used 
against  him  or  his  property  or  estate,  in  any  court  of  the 
United  States,  in  any  criminal  proceeding,  or  for  the  en- 
forcement of  any  penalty  or  forfeiture :  Provided,  that  this 
section  shall  not  exempt  any  party  or  witness  from  pros- 
ecution and  punishment  for  perjury  committed  in  discov- 
ering or  testifying  as  aforesaid."  A  witness  refused  to 
answer  questions  before  a  grand  jury,  on  the  ground  that 
his  answers  might  tend  to  criminate  him.  After  elaborate 
discussion  and  after  a  review  of  the  principal  cases  on  the 
subject,  the  court  held  that  the  proceeding  before  the  grand 
jury  was  a  criminal  case ;  that  the  meaning  of  the  consti- 
tutional provision  is  not  merely  that  a  person  shall  not  be 
compelled  to  be  a  witness  against  himself  in  a  criminal 
prosecution  against  himself,  but  its  object  is  to  insure  that 
a  person  shall  not  be  compelled,  when  acting  as  a  witness 
in  any  investigation,  to  give  testimony  which  may  tend  to 
show  that  he  himself  has  committed  a  crime ;  that  the  con- 
stitutional provisions  of  the  several  states  and  of  the 
United  States  should  have  a  liberal  construction,  and  that, 
although  differently  worded,  they  should  have,  as  far  as 
possible,  the  same  interpretation;  that  legislation  cannot 
detract  from  the  privilege  afforded  by  the  constitution,  and 
that  no  statute  which  leaves  the  party  or  witness  subject 
to  prosecution,  after  he  answers  the  criminating  question 
put  to  him,  can  have  the  effect  of  supplanting  the  privilege 
conferred  by  the  constitution  of  the  United  States;  and 
that  a  statutory  enactment,  to  be  valid,  must  afford  abso- 
lute immunity  against  future  prosecution  for  the  offense 
to  which   the  question  relates.^"    But  in   1893   Congress 

20  Counselman  v.  Hitchcock,  142  U.       Eep.  195,  approving  Emery's  Case,  107 
S.  547,  35  L.  Ed.  1110,  12  Sup.  Ct.       Mass.  172,  9  Am.  Ebp.  22,  above  cited ; 
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passed  an  act  providing  among  other  things :  ' '  That  no  per- 
son shall  be  excused  from  testifying  or  from  producing 
documents  before  the  interstate  commerce  commission  or 
in  any  proceeding,  criminal  or  otherwise,  based  upon  any 
legal  violation  of  the  act  to  regulate  commerce,  on  the 
ground  that  the  testimony  required  of  him  may  criminate 
him.  But  no  person  shall  be  prosecuted  on  account  of  any 
transaction,  matter  or  thing  concerning  which  he  may  tes- 
tify or  produce  evidence."  After  the  passage  of  this  act, 
a  witness  refused  to  testify  before  a  grand  jvury,  resting 
on  his  alleged  privilege  of  silence,  and  was  committed  for 
contempt.  In  a  proceeding  on  a  writ  of  habeas  corpus  the 
supreme  court  of  the  United  States  construed  the  act  in 
question  as  an  act  of  general  amnesty,  within  the  power  of 
Congress  to  enact,  and  which  afforded  immunity  to  the  wit- 
ness. It  was  also  held  that  the  act  was  in  no  way  limited 
to  prosecutions  in  the  federal  courts,  that  a  person  who 
commits  a  criminal  act  is  bound  to  contemplate  the  conse- 
quences of  exposure  to  his  good  name  and  reputation  and 
the  odiuin  and  disgrace  which  may  follow,  and  that  the  fact 
that  his  testimony  may  bring  him  into  disrepute,  without 
incriminating  him,  does  not  entitle  him  to  the  privilege  of 
silence,  and  hence  that  there  is  no  privilege  under  a  statute 
which  operates  as  a  pardon.^^  In  later  cases  it  has  been 
held  that  the  immunity  is  in  regard  to  a  prosecution  in  the 

People  V.  O'Brien,  176  N.  Y.  253,  68  v.  State,  128  Wis.  222,  107  N.  W.  466. 

N.  E.  353;   Buriell  v.  Montana,  194  See   the   late   eases:   People    v.    Gura- 

U.   S.  572,  48  L.   Ed.  1122,  24  Sup.  mins,   153   App.   Div.   93,    138   N.   Y. 

Ct.  Eep.  787;  United  States  vT  Bell,  81  Supp.  517;  Planary  v.  Commonwealth, 

Fed.   830.     As  to  the  power   of  con-  113  Va.  775,  75  S.  E.  289;   Grant  v. 

gressional  and  legislative  committees  United  States,  227  U.  S.  74,  57  L.  Ed. 

to  punish  for  contempt,  see  Kilbourn  423,  33  Sup.  Ct.  Eep.  190.    This  case  in- 

V.  Thompson,  103  U.  S.  168,  26  L.  Ed.  volved  also  the  question  of  the  imma- 

377;     People    ex    rel.    McDonald    v.  teriality  of  the  capacity  in  which  the 

Keeler,  99  N.  Y.  463,  52  Am.  St.  Kep.  possessor    of    documents    claimed    he 

49,  2  N.  E.  615.     As  to  statute  being  held    them. 

broader  than  constitutional  privilege,  21  Brown  v.  Walker,  161  U.  S.  591. 

see   State  v.   Murphy,   128   Wis.   201,  40  L.  Ed.  819,  16  Sup.  Ct.  Eep.  644. 

107    N.    W.    470;    United    States    v.  See,  also.  People  v.  O'Brien,   176   N. 

Armour  &  Co.,  142  Fed.  808;  Rudolph  Y.  253,  68  N.  E.  353. 
Evidence  V— 23 


§  889  (892)       THE  LAW  OP  EYIDENCE  IN  CmL  CASES.  354 

same  jurisdiction  and  under  the  same  sovereignty,  and 
when  that  is  fully  given  that  is  enough.  The  fact  that  a 
federal  statute  offers  no  immunity  from  prosecutions  in 
the  state  courts  by  the  state  governments,  but  grants  im- 
munity only  in  the  federal  courts  from  prosecutions  by  the 
federal  government,  constitutes  no  ground  on  which  a  wit- 
ness may  refuse  to  answer  in  a  proceeding  under  the  anti- 
trust act.  Conversely,  the  inability  of  a  state  statute  to 
provide  immunity  from  federal  prosecutions,  arising  out  of 
testimony  given  in  state  proceedings,  offers  a  witness  no 
reason  for  refusing  to  testify.^^  There  are  several  of  the 
cases  last  cited  which  deal  with  statutes  falling  short  of 
that  complete  immunity  which  is  essential  notwithstanding 
the  liberal  construction  to  which  the  statutes  are  subjected. 
The  United  States  supreme  court  has  laid  down  that  they 
should  be  construed  to  effect  the  beneficent  purpose  with 
which  they  were  designed  and  "not  necessarily  to  protect 
witnesses  against  every  possible  detriment  which  might 
happen  to  them  from  their  testimony,  nor  to  unduly  im- 
pede, hinder  or  obstruct  the  administration  of  criminal 
justice.     That  the  statute  should  be  upheld,  if  it  can  be 

22  Construing  state  statute :  Jack  v.  munity  clause  of  the  bankruptcy  act 

Kansas,  199  TJ.  S.  372,  5"0  L.  Ed.  234,  does  not  prevent  the  bankrupt's  testi- 

26  Sup.  Gt.  Rep.  73,  4  Ann.  Gas.  689  mony  from  being  used  against  him  to 

(under   the   anti- trust   act   of   1903).  defeat  his  application  for   discharge, 

Federal  statute:   Hale  v.  Henkel,  201  an  application  for  a  discharge  being  a 

TJ.  S.  43,  50  L.  Ed.  652,  26  Sup.  Ct.  civil,  not  a  criminal,  proceeding:  In  re 

Rep.    370.     That    the    federal    bank-  Dow's   Estate,   105   Fed.   889;    In   re 

ruptcy   act   does   not   furnish   an   ab-  Leslie,   119  Fed.   406;   In  re   Conroy, 

solute,  but  only  a  partial,  immunity,  134  Fed.  764.     See,  also.  In  re  Gay- 

insuflScieiit  to   supplant   the  privilege  lord,  112  Fed.  668,  50  C.  C.  A.  415. 

conferred   by    the    constitution,    finds  In  two  federal  cases  there  are  contrary 

support  in  the  following  recent  eases :  holdings  by  Evans,  D.  J. :   In  re  Marx, 

United  States  v.  Goldstein,   132  Fed.  102  Fed.  676;  In  re  Logan,  102  Fed. 

789;  United  States  v.  Simon,  146  Fed.  876.     See  notes  on  statutes  abridging 

89;  In  re  Harris,  164  Fed.  292;  Edel-  constitutional   privilege     of     witness: 

stein  v.  United  States,  149  Fed.  636,  Sta,te  v.  Jack,  2  Ann.  Gas.  177;  In  re 

79  C.  C.  A.  328;  In  re  Hark,  136  Fed.  Beer,  17  Ann.  Gas.  128,  to  which  we 

986.     See,  also,  In  re  Hess,  134  Fed.  acknowledge     our     indebtedness     for 

109.     See,  also.  In  re  Tracy,  177  Fed.  many  useful  excerpts, 
432.     It  has  been  held  that  the  im- 
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construed  in  iiarmony  witli  the  fundamental  law,  will  be 
admitted.  Instead  of  seeking  for  excuses  for  holding  acts 
of  the  legislative  power  to  be  void  by  reason  of  their  con- 
flict with  the  constitution,  or  with  certain  supposed  fun- 
damental principles  of  civil  liberty,  the  effort  should  be  to 
reconcile  them,  if  possible,  and  not  to  hold  the  law  invalid 
unless,  as  was  observed  by  Mr.  Chief  Justice  Marshall,^^ 
'the  opposition  between  the  constitution  and  the  law  be 
such  that  the  judge  feels  a  clear  and  strong  conviction  of 
their  incompatibility  with  each  other. '  "  2*  These  statutes 
do  not  apply  to  corporations.^^  The  question  has  arisen 
with  reference  to  the  production  of  books  and  papers  by 
an  officer  of  the  corporation,  and  it  has  been  pointed  out 
already  ^®  that  there  is  a  clear  distinction  in  this  particular 
between  an  individual  and  a  corporation,  and  that  the  lat- 
ter has  no  right  to  refuse  to  submit  its  books  and  papers 
for  an  examination  at  the  suit  of  the_  state.  The  individual 
may  stand  upon  his  constitutional  rights  as  a  citizen.  The 
corporation  is  a  creature  of  the  state,  and  the  privilege 
against  self-incrimination,  being  strictly  personal,  cannot 
be  claimed  by  one  for  another  or  for  a  corporation  of  which 
the  witness  may  be  an  officer.  Were  it  to  be  held  otherwise, 
it  would,  in  the  language  of  Mr.  Justice  Brown,  amount  to 
this:  "That  an  officer  of  a  corporation  which  is  charged 
with  a  criminal  violation  of  the  statute  may  plead  the  crim- 
inality of  such  corporation  as  a  refusal  to  produce  its 
books.  To  state  this  proposition  is  to  answer  it.  While 
an  individual  may  lawfully  refuse  to  answer  incriminating 
questions  unless  protected  by  an  immunity  statute,  it  does 
not  follow  that  a  corporation,  vested  with  special  privileges 
and  franchises,  may  refuse  to  show  its  hand  when  charged 
with  an  abuse  of  such  privileges."^'' 

23  Fletcher  v.   Peck,   10  U.   S.    (6       United  States  v.  Armour  &  Co.,  142 
Craneh)  87,  3  L.  Ed.  162.  Fed.  808. 

24  Brown  v.  Walker,  161  IT.  S.  591,  26  §  802,  ante. 

40  L.  Ed.  819,  16  Sup.  C?t.  Eep.  644.  27  Hale  v.  Henkel,  201  U.  S.  43,' SO 

25  Hale  V.   Henkel,   201   U.   S.   43,       L.    Ed.    652,   26    Sup.    Ot.   Eep.    370. 
50  L.  Ed.  652,  26  Sup.  Ct.  Eep.  370;       That   a   corporation  is   not   a  person 
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§  890  (893).    Privilege — How  claimed — How  waived. — 

The  claim  of  privilege  by  the  witness  must  be  made  by 
him  in  court.  He  cannot  decline  to  appear,  and,  having 
appeared,  he  cannot  decline  to  be  sworn;  and  as  we  shall 
presently  further  discuss,  the  time  for  him  to  claim  his 
privilege  is  when  the  incriminating  question  is  asked.^* 
We  have  already  seen  that  the  witness  may  waive  the  priv- 
ilege by  failing  to  make  timely  objection.^^  For  still 
stronger  reasons,  the  privilege  is  waived,  if  no  objection 
whatever  is  made.'"  The  privilege  is  that  of  the  witness; 
the  objection  must  be  taken  by  him,  on  his  oath,*^  after 
the  question  has  been  asked  ;*^  and  it  cannot  be  raised  by 


within  the  fifth  amendment  of  the  fed- 
eral constitution  is  held  also  in  Ee 
Bornn  Hat  Co.,  184  Fed.  506,  in  which 
Hand,  J., said :  "Whatever  be  the  neces- 
sity to  the  decision  of  that  part  of  the 
opinion  of  Mr.  Justice  Brown,  in  Hale 
V.  Henkel,  201  U.  S.  43,  contained  on 
pages  74  and  75,  50  L.  Ed.  652,  26  Sup. 
Ct.  Eep.  370,  I  do  not  feel  at  liberty 
to  disregard  the  language  there  used. 
The  opinion  was  of  a  majority  of  the 
court,  and  the  two  concurring  opinions 
did  not  question  that  corporations 
were  not  within  the  fifth  amendment. 
Moreover,  the  dissenting  opinion  con- 
cerned itself  expressly  and  solely  with 
that  point.  It  is  quite  plain  that 
whether  or  not  a  circuit  court  has 
ever  the  right  to  disregard  expressions 
found  in  the  prevailing  opinions  of  the 
supreme  court,  because  they  are  not 
necessary  to  the  decision,  this  is  not 
such  a  case.  The  expression  in  ques- 
tion was  certainly  deliberate,  and  as 
such  no  lower  court  should  disregard  it 
even  if  unnecessary."  See,  also,  the 
late  case  of  Wheeler  v.  United  States, 
226  U.  S.  478,  57  L.  Ed.  309,  33  Sup. 
Ot.  Rep.  158. 

28  A  refusal  to  be  sworn  would  be 
a  contempt  of  court:  Ex  parte  Stice, 
70  Cal.  51,  11  Pac.  459. 


29  See  §  887,  ante.  See  note  to 
Pries  V.  Brugler,  21  Am.  Dec.  61. 

30  State  V.  Allen,  107  N.  C.  805,  11 
S.  E.  1016.  See  note  to  Evans  v. 
O'Connor,  75  Am.  St.  Eep.  331.  But 
a  waiver  at  one  trial  does  not  waive 
for  a  subsequent  trial :  Emery  v.  State, 
101  Wis.  627,  78  N.  W.  145. 

31  Lothrop  V.  Eoberts,  16  Colo.  250, 
27  Pao.  698;  Prussing  v.  Jackson,  85 
111.  App.  324;"  Commonwealth  v.  Bray- 
nard  (Mass.),,Thaeh.  C.  C.  146;  State 
V.  Paneoast,  5  N.  D.  516,  67  N.  W. 
1052 ;  State  v.  Elkanger,  8  N.  D.  559, 
80  N.  W.  482;  People  v.  Seaman,  8 
Misc.  Eep.  152,  29  N.  Y.  Supp.  329; 
Poole  V.  Perritt,  1  Speers  (S.  C),  128; 
San  Antonio  Ey.  Co.  v.  Muth,  7  Tex. 
Civ.  App.  443,  27  S.  W.  752;  Kraus 
V.  Sentinel  Co.,  62  Wis.  660,  23  N.  W. 
12;  D'lvry  v.  World  Newspaper  Co., 
17  Ont.  Pr.  387. 

32  Ex  parte  Stice,  70  Cal.  51,  11 
Pac.  459  (mere  general  objection  not 
enough)  ;  State  v.  McKowen,  126  La. 
1075,  53  South.  353;  Whitcher  v. 
Davis,  70  N.  H.  237,  46  Atl.  458; 
In  re  Leieh,  31  Misc.  Rep.  671,  65 
N.  Y.  Supp.  3;  In  re  Eckstein 
(Yard's  Appeal),  148  Pa.  509,  24 
Atl.  63;  Ex  parte  Park,  37  Tex.  Cr. 
590,  66  Am.  St.  Eep.  835,  40  S.  W. 
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a  party  to  the  suit  or  by  an  attorney.*^  Although  the  at- 
torney cannot  make  the  claim,  he  may  bring  the  matter 
under  the  notice  of  the  court  by  requesting  that  the  witness 
may  be  warned.^*     Nor  should  the  court  interfere,  but 


300;  In  re  Consolidated  Rendering 
Co.,  80  Vt.  55,  11  Ann.  Gas.  1069,  66 
Atl.  790;  United  States  v.  Kimball, 
117  Fed.  156;  Boyle  v.  Wiseman,  10 
Ex.  647,  1  Jur.,  N.  S.,  115,  24  L.  J. 
Ex.  160. 

33  Beauvoir  Club  v.  State,  148  Ala, 
643,  121  Am.  St.  Rep.  82,  42  South. 
1040;  People  v.  Barnnovich,  16  Cal. 
App.  427,  117  Pa'c.  572;  Clarke  v. 
Reese,  35  Cal.  89;  Barr  v.  People,  30 
Colo.  522,  71  Pae.  392 ;  Treat  v.  Brown- 
ing, 4  Conn.  408,  10  Am..  Dec.  156; 
Knopf  V.  Philadelphia  etc.  R.  Co.,  2 
Penne.  (Del.)  392,  46  Atl.  747;  Will- 
iams V.  Dickenson,  28  Pla.  90,  9  South. 
847 ;  Taylor  v.  State,  83  Ga.  647, 10  S. 
E.  442 ;  Bolen  v.  People,  184  111.  338, 
56  N.  E.  408;  South  Bend  v.  Hardy, 
98  Ind.  577,  49  Am.  Rep.  792,  State  v. 
Van  Winkle,  80  Iowa,  15,  45  N.  W. 
388;  Sodusky  v.  MeGee,  5  J.  J.  Marsh. 
(Ky.)  621;  Macarty  v.  Bond,  9  La. 
351 ;  State  v.  Wentworth,  65  Me.  234, 
20  Am.  Rep.  688;  Roddy  v.  Finnegan, 
43  Md.  490;  Commonwealth  v.  Gould, 
158  Mass.  499,  33  N.  E.  656;  Com- 
monwealth V.  Shaw,  4  Oush.  594,  50 
Am.  Dec.  813 ;  In  re  Moser,  138  Mich. 
302,  101  N.  W.  588 ;  State  v,  Bilansky, 
3  Minn.  246 ;  White  v.  State,  52  Miss. 
216;  State  v.  Kennedy,  154  Mo.  268, 
55  S.  W.  293 ;  State  v.  Foster,  23  N. 
H.  348,  55  Am.  Dee.  191;  Fries  v. 
Brugler,  12  N.  J.  L.  79,  21  Am.  Dec. 
5'2 ;  New  York  Life  Ins.  Co.  v.  People, 
195  111.  430,  63  N.  E.  264;  Pickard 
V.  Collins,  23  Barb.  .  (N.  Y.)  444; 
Ward  V.  People,  6  Hill  (K  Y.),  144; 
People  V.  Teague,  106  N.  0.  576,  19 
,  Am.  St.  Rep.  547,  11  S.  E,  665 ; 
State  V.  Ekanger,  8  N.  D.  559,  80  N. 
W.  482;  State  v.  Butler,  47  S.  C.  25, 


24  S.  E.  991;  State  v.  Mungeon,  20 
S.  D.  612,  108  N.  W.  552;  The  Drug- 
gist Cases,  85  Tenn.  449,  3  S.  W.  490 ; 
Duncan  v.  State,  40  Tex.  Cr.  591,  51 
S.  W.  372;  Day  v.  State,  27  Tex. 
App.  143,  11  S.  W.  36;  State  v.  Hill, 
52  W.  Va.  296,  43  S.  E.  160;  Ingalls 
V.  State,  48  Wis.  647,  4  N.  W.  785; 
Morgan  v.  Halberstadt,  60  Fed.  592,  9 
C.  C.  A.  147;  Reg.  v.  Kinglake,  11 
Cox,  499;  In  re  Connolly,  4  Can.  L. 
T.  301.  See  note  to  Evans  v.  O'Con- 
nor, 75  Am.  St.  Rep.  339.  It  has 
nevertheless  been  held  that  it  is  compe- 
tent for  the  attorney  to  announce  the 
claim  for  the  witness  who  is  a  party: 
CUfton  V.  Granger,  86  Iowa,  573,  53 
N.  W.  316;  State  v.  Shoekley,  29 
Utah,  25,  110  Am.  St.  Rep.  639,  80 
Pac.  865.  Courts  have  refused  to 
hear  an  argument-  of  counsel  on  the 
question:  Doe  ex  dem.  Rowcliffe  v. 
Egramont,  2  Moo.  &  R.  386.  But,  of 
course,  if  the  question  is  also  irrele- 
vant, counsel  may  make  the  objection: 
Sharon  v.  Sharon,  79  Cal.  6^3,  22  Pac. 
26,  131.  See  the  late  eases:  Empire 
Life  Ins.  Co.  v.  Einstein  (Ga.  App.), 
77  S.  E.  209;  Grant  v.  United  States, 
227  U.  S.  74,  57  L.  Ed.  423,  33  Sup. 
Ct.  Rep.  190,  as  to  attorney  refusing 
to  produce  client's  books. 

34  Lauohheimer  &  Sons  v.  Jacobs, 
126  Ga.  261,  55  S.  B.  55;  State  v. 
Barker,  43  Wash.  69,  86  Pac.  387. 
Where  it  is  held  to  be  the  duty  of 
the  judge,  counsel  may  not  interfere: 
Taylor  v.  Wood,  2  Edw.  Ch.  (N.  Y.) 
94.  The  party  against  whom  the  wit- 
ness is  called  has .  no  right  to  inter- 
fere: State  V.  Mungeon,  20  S.  D. 
612,  108  N.  W.  552. 
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should  leave  the  matter  with  the  witness  to  avail  himself 
of  his  privilege  or  not,  as  he  sees  fit.^^  But,  as  we  have 
shown,  it  is  the  right  and  usual  practice,  and  is  sometimes 
held  the  duty,  of  the  judge  to  apprise  the  witness  of  his 
rights.^*  If  a  witness  makes  the  claim  of  privilege  and  it 
is  improperly  disallowed  by  the  court,  it  is  not  reversible 
error ^"^  but  if  the  witness  is  a  party  to  the  action,  then  it 
is  reversible  error.^^  So  where  the  judge  declined  to  in- 
form the  witness  as  to  his  privilege,  on  the  mere  demand 
of  the  party,  it  has  been  held  no  error.^'*  If  the  witness  is 
compelled  to  answer,  when  he  is  entitled  to  his  privilege, 
and  after  the  question  has  been  properly  raised,  his  an- 
swer cannot  be  used  against  him  in  a  subsequent  criminal 
action;  such  statements  are  regarded  as  given  under  com- 


35  Williams  v.  Dickenson,  28  Fla. 
90,  9  South.  847;  Commonwealtli  v. 
Bell,  145  Pa.  374,  22  Atl.  641,  644 
(bribery  in  congressional  convention). 
It  is  reversible  error  for  the  court  to 
interfere  to  the  extent  of  preventing 
the'  question  being  put  when  the  wit- 
ness does  not  claim  his  privilege. 
The  party  is  deprived  of  the  benefit 
of  the  answer  if  the  witness  thought 
proper  to  give  it:  Soduskey  v.  MeUee, 
5  J.  J.  Marsh.  (Ky.)  621;  Fries  v. 
Brugler,  12  N.  J.  L.  79,  21  Am.  Dec. 
52,  and  note. 

36  Southard  v.  Eexford,  6  Cow.  (N. 
Y.)  254;  Emery  v.  State,  101  Wis. 
627,  78  N.  W.  145;  People  v.  Priori, 
164  N.  Y.  459,  58  N.  B.  668.  See 
§  887,  ante. 

37  Ham  v.  State,  156  Ala.  645,  47 
South.  126;  Samuel  v.  People,  164 
111.  379,  45  N.  E.  728 ;  State  v.  Cobley, 
128  Iowa,  114,  103  N.  W.  99;  State 
V.  Douglass,  1  Mo.  527;  State  v. 
Poster,  23  N.  H.  348,  55  Am.  Dec. 
191;  People  v.  Pease,  27  N.  Y.  45, 
84  Am.  Dec.  242;  State  v.  Morgan, 
133  N.  C.  743,  45  S.  E.  1033;  Ralph 
v.   Brown,   3    Watts   &   S.   395,   400; 


Ingersol  v.  McWillie,  87  Tex.  647,  30 
S.  W.  869.  A  reason  assigned  for  this 
is  that  the  witness  might  stand  on  his 
privilege,  that  it  is  his  own  personal 
matter  with  which  the  party  has  noth- 
ing to  do  r  Morgan  v.  Halberstadt,  60 
Fed.  592,  9  C.  C.  A.  147;  Taylor  v. 
United  States,  152  Fed.  1,  81  C.  C. 
A.  197.  There  are,  however,  deci- 
sions to  the  contrary :  Commonwealth 
V.  Kimbal,  24  Pick.  366 ;  State  v.  Clin, 
23  Wis.  309.  But  a  failure  to  so  in- 
struct a  witness  before  the  grand  jury 
will  not  nullify  an  indictment  found 
against  him:  State  v.  Duncan,  78  Vt. 
364,  112  Am.  St.  Rep.  922,  6  Ann. 
Cas.  602,  4  L.  R.  A.,  N.  S.,  1144, 
and  note,  63  Atl.  225. 

38  People  v.  Brown,  72  N.  Y.  571, 
28  Am.  St.  Bep.  183. 

39  Commonwealth  v.  Shaw,  4  Gush. 
594,  50  Am.  Dec.  813;  Attorney  Gen- 
eral V.  Radloff,  10  Ex.  S8,  23  L.  J. 
Ex.  240,  18  ,Iur.  555;  Taylor  v.  State, 
83  Ga.  647,  10  S.  E.  442;  State  v. 
Butler,  47  S.  0.  25,  24  S.  E.  991; 
Boleu  v.  People,  184  111.  338,  56  N. 
E.  408. 
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pulsion  and  duress.*'^  It  is  also  reversible  error  for  the 
court  to  allow  the  privilege  in  a  case  when  the  witness  has 
not  brought  himself  within  the  rule,  as  the  party  would 
then  be  improperly  deprived  of  his  testimony.*^  But  it  is 
incumbent  upon  the  party  claiming  that  the  ruling  is  erro- 
neous, first  to  show  such  facts  as  would  render  clear  that 
the  answer  to  the  question  would  not  incriminate  or  dis- 
grace the  witness.^^  The  opposing  party  may  show  facts 
in  rebuttal  immediately  upon  the  claim  of  privilege.*^ 

§  891  (894).    Effect  of  claiming  privilege — ^Inferences. — 

The  question  of  the  making  of  a  bona  fide  claim  to  privilege 
is  entitled  to  great  consideration  by  reason  of  its  moral 
effect  upon  the  jury.  It  has  frequently  been  held  that,  in 
order  to  make  the  privilege  of  any  value,  no  unfavorable 
inference  should  be  drawn  from  the  refusal  of  a  witness  to 
answer  a  question  because  it  may  tend  to  criminate  him,  ■ 
and  that  it  is  not  a  proper  subject  of  comment  by  counsel 
before  the  jury.  Nor  should  it  be  taken  into  consideration 
by  the  jury  in  determining  the  weight  to  be  given  to  the 
witness'  testimony.**     These  remarks  are  limited  to  a  bona 

40  Reg.  V.  Garbett,   1  Denio  C.  C.  11  Ann.  Caa.  822.     As  to  inoriminat- 

236,  2  Car.  &  K.  474,  2  Cox  C.  C.  448 ;  ing  evidence  furnished  by  defendant 

Horstman  v.   Kaufnaan,   97   Pa.   147,  acting  under  compulsion,  see  note  to 

39  Am.  Eep.  802;  State  v.  Bailey,  54  State  y.  Turner,  32  L.  R.  A.,  N.  S., 

Iowa,   414,   6   N.   W.  589;    Boone   v.  772. 

People,   148   HI.   440,   36   N.   E.    99;  «  Cloyes  v.  Thayer,  3  Hill  (N.  Y.), 

State    V.    Cifford,    86    Iowa,    550,    41  564.     See,  also,  Bradley  v.  Clarke,  133 

Am.    St.   Eep.    518,    53    N.   W.    299;  Cal,    196,    65    Pac.    395;    Lothrop   v. 

State  V.  Gardiner,  88  Minn.   130,  92  Roberts,   16   Colo.  ,250,   27   Pac.   698. 

N.  W.  529;  United  States  v.  KimbaU,  42  People  v.  Priori,  164  N.  Y.  459, 

117  Fed.   156    (full   discussion  as   to  58  N.  E.  668. 

what  constitutes  compulsion).     But  in  43  Pord   v.   State,  29   Ind.  541,   95 

Massachusetts,  the  refusal   of  a  wit-  Am.  Dec.  658;  Fellows  v.  Wilson,  31 

ness    to   answer   was   held    competent  Barb.  (N.  Y.).  162. 

against   him   in   a   civil   action:    An-  44  Pinkard   v.   State,   30   Ga.    757; 

drews  v.  Prye,  104  Mass.  234.     As  to  Andrews    v.    Prye,    104    Mass.    234; 

waiver  of  constitutional  privilege  by  People  v.  Maunausau,  60  Mich.  15,  26 

accused  testifying  in  his  own  behalf,  N.    W.    797;    Came    v.    Litchfield,    2 

see  notes   to   People   v.   Dupounce,   2  Mich.    340;    Newcomb  ,  v.    State,    37 

Ann.  Cas.  247;  Harrold  v.  Territory,  Miss.   383;    Friess  v.  New  York  etc. 
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fide  claim,  and  the  subject  is  fair  matter  for  comment  where 
the  claim  is  not  made  in  good  faith  or  the  witness  is  not 
entitled  to  the  indulgence  sought.*^  They  are  also  limited 
to  witnesses  who  are  not  parties.  A  party  offering  himself 
as  a  witness  in  his  own  behalf  stands  differently  in  this  re- 
spect from  a  third  person  brought  into  court  to  testify  in 
a  case  in  which  he  has  no  interest.^"  In  sustaining  the  view 
that  no  unfavorable  inference  should  be  drawn,  it  is  urged 
that  a  perfectly  honorable  man  might  with  honest  indigna- 
tion repudiate  a  question  which  he  regards  as  insulting, 
and  that  it  would  be  unfair  to  impute  to  him  dishonorable 
motives.*^  This  is  the  prevailing  rule,  and  in  many  juris- 
dictions is  declared  by  statute.  On  the  other  hand,  the 
soundness  of  this  view  has  been  questioned ;  and  it  has  been 


E.  Co.,  67  Hun,  205,  22  N.  Y.  Supp. 
104;  Phelin  v.  Kenderine,  ^0  Pa.  354; 
Millman  v.  Tucker,  Peake,  222;  Rose 
V.  Blakemore,  1  Ryan  &  M.  384;  Rex 
V.  Watson,  2  Stark.  158;  Lloyd  v. 
Passingliam,  16  Ves.  64,  33  Eng,  Re- 
print, 906;  2  Phill.  EV.  417.  This 
and  kindred  questions  are  also  dis- 
cussed in  Carter  v.  Beals,  .44  N.  H. 
408. 

■45  In  People  v.  Gallagher,  75  Mich. 
512,  42  N.  W.  1063,  the  court,  after 
reviewing  the  cases  most  of  which  are 
above  cited,  and  referring  to  the  fact 
that  the  question  put  appeared  to  be 
fair  and  noncriminating  in  effect, 
said:  "It  will  also  be  seen  that  he 
did  not  think  of  claiming  his  privilege 
until  it  was  suggested  to  him  by  one 
of  the  counsel  for  respondent.  It  does 
not  seem  to  me  that  this  privilege 
was  claimed  in  good  faith.  But, 
whether  it  was  or  not,  it  would  cer- 
tainly be  an  obstruction  to  the  course 
of  justice  to  hold  that  this  witness 
could  tell  his  story  as  he  did  in 
chief,  and  then  refuse  to  answer  a  fair 
inquiry,  directly  in  the  line  of  his 
testimony,  and  yet  the  jury  must  find 
that  this  declination  must  not  be  con- 


sidered by  them  as  any  reason  why 
they  should  discredit  his  story.  If 
this  be  the  extent  of  the  rule,  then  all 
a  witness  need  do  to  prevent  any 
cross-examination  at  all  is  to  decline 
to  answer  under  his.  pri^-^lege,  and  his 
direct  testimony  must  stand  unaf- 
fected by  his  refusal  to  be  cross-ex- 
amined." And  when  the  answer  had 
no  criminating  tendency,  the  question 
being  whether  the  witness  had  been 
convicted  for  an  infamous  crime,  the 
court  said  that  the  silence  of  the  wit- 
ness under  such  circumstances  was  a 
fact  transpiring  in  the  course  of  the 
trial,  brought  before  the  jury  hy  one 
of  the  parties  and  in  relation  to  the 
question  under  investigation,  and  was 
therefore  a  proper  subject  of  remark 
to  the  jury,  both  by  counsel  and  the 
court:  State  v.  Garrott,  44  N.  C.  357; 
Bailey  v.  Poole,  35  N.  C.  404. 

46  Andrews  v.  Frye,  104  Mass.  234. 
See,  also,  Morris  v.  McClellan,  154 
Ala.  639,  16  Ann.  Cas.  305,  45  South. 
641;  Morgan  v.  Kendall,  124  Ind. 
454,  9  L.  R,  A.  445,  24  N.  E.  143; 
In  re  De  Gottardi,  114  Fed.  328. 

47  Ro.\  V.  Watson,  2  Stark.  153. 
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said  that,  "generally  speaking,  an  honest  witness  will  be 
eager  to  rescue  his  character  from  suspicion  and  will  at 
once  deny  the  imputation,  rather  than  rely  on  his  legal 
rights  and  refuse  to  answer  the  offensive  interrogatory."** 
But  whatever  may  be  the  view  of  judges  and  jurists  on  this 
question,  it  admits  of  no  doubt  that  juries  .will  act,  and  do 
act  to  some  extent,  upon  the  evidence  furnished  by  their 
own  senses,  and  that,  almost  inevitably,  they  will  draw  an 
unfavorable  inference  from  the  conduct  of  the  witness  who 
declines  to  answer  lest  he  may  criminate  himself.  We 
have  seen  that  where  a  party  is  a  witness  in  a  criminal  case 
and  voluntarily  testifies,  he  is  subject  to  the  same  rule  as 
other  witnesses.*®  But  if  he  does  not  testify,  the  rule  ap- 
plies with  full  force  that  no  unfavorable  inferences  should 
be  drawn  from  this  fact.^"  This  rule  is  also  generally  de- 
clared by  statutes.*^  It  is  highly  improper  for  counsel  to 
violate  the  rule  by  commenting  upon  the  failure  to  testify. ^^ 
Where  proper  exception  was  taken  new  trials  have  been 
ordered  for  such  misconduct.®*  In  others  the  error  has 
been  held  cured  by  the  charge  of  the  court.^* 

48  Tayl.  Ev.,  10th  ed.,  §  1467.  States,  115  Ted.  972,  54  C.  C.  A.  358. 
■49  See  §  887,  ante.  See    notes    on    "Comment    By    Prose- 
so  State  V.  Garrington,  11  S.  D.  178,-  cutor    upon    Failure    of    Accused    to 
76  N.  W.  326.  Testify"  to  Jackson,  v.  State,  3  Ann.' 
51  Wilson  V.  United  States,  149  U.  Cas.    164;    "Comment   on   Failure   of 
S.  60,-37  L.  Ed.  650,  13  Sup.  Ct.  Bep.  Accused   to    Call   Wife   as    Witness," 
765;  Dunn  v.  State,  118  Wis.  82,  94  State  v.  Cox,  17  Ann.  Cas.  421. 
N.    W.    646;    State    v.    Baldoser,    88  53  Wilson  v.  United  States,  149  U. 
Iowa,  55,  55  N.  W.   97;   Eeddick  v.  S.  60,  37  L.  Ed.  650,  13  Sup.  Ct.  Eep. 
State,  72  Miss.  1008,  16  South.  490;  765;  Eeddick  v.  State,  72  Miss.  1008, 
State  V.  Stoffels,  89  Minn,  205,  94  N.  16   South.  490;    State  v.   Stoffels,   89 
W.   675;    State  v.   Marceaux,   50  La.  Minn.   205,   94  N.  W.   675;    State  v. 
Ann.  1137,  24  South.  611.  Garrington,  11  S.  D.  178,  76  N.  W. 
62  Martin  v.  State,  79  Wis.  165,  48  326;  but  not  when  no  objection  was 
N.  W.  119;  Dunn  v.  State,  118  Wis.  made  at  the  time:   State  v.  Hull,  18 
'82,  94  N.  W.  646;  Wilson  v.  United  E.  I.  207,  20  L.  E.  A.   609,  26  Atl. 
States,  149  U.  S.  60,  37  L.  Ed.  650,  191. 

13    Sup.    Ct.    Eep.    765;    Eeddick    v.  54  Dunn  v.  State,  118  Wis.  82,  94 

State,  72  Miss.  1008,  16  South.  490;  N.  W.  646;  Blume  v.  State,  154  Ind. 

State  T.  Marceaux,  50  La.  Ann.  1137,  343,  56   N.  E.   771;   People   v.  Ham- 

24    South.    611;     Knight    v.    United  mond,  132  Mich.  422,  93  N.  W.  1084. 
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§892(895).    Same  —  Penalties    and   forfeitures.  —  The 

same  general  maxim  or  principle  which  protects  the  witness 
from  self-crimination  forbids  that  he  should  be  compelled 
by  his  testimony  to  expose  himself  to  a  forfeiture  or  the 
payment  of  a  penalty.  In  a  leading  case  in  the  supreme 
court  of  the  United  States,  the  court  construed  the  statute 
which  authorized  the  federal  courts,  in  revenue  cases,  and 
on  motion  of  the  government  attorney,  to  require  the  de- 
fendant or  claimant  to  produce  his  private  books,  invoices 
and  papers  in  court,  the  penalty  for  refusal  being  that  the 
allegations  of  the  government  should  be  taken  as  confessed. 
This  statute,  was  held  to  be  unconstitutional,  as  applied  to 
suits  for  penalties  or  to  establish  a  forfeiture  of  the  pairty's 
goods,  as  being  repugnant  to  the  fourth  and  fifth  amend- 
ments of  the  constitution ;  and  it  was  held  that  an  order  of 
the  court,  made  under  this  statute,  requiring  the  claimants 
of  the  goods  to  produce  an  invoice  for  the  inspection  of 
the  government  attorney,  was  an  unconstitutional  exercise 
of  authority;  that  a  proceeding  to  forfeit  a  person's  goods 
for  an  offense  against  the  laws,  through  civil  information, 
is  a  criminal  case  within  the  meaning  of  the  fifth  amend- 
ment to  the  constitution.  In  discussing  this  subject,  Mr. 
Justice  Bradley  used  the  following  vigorous  language: 
"Any  compulsory  discovery  by  extorting  the  party's  oath 
or  compelling  the  production  of  his  private  books  and 
papers  to  convict  him  of  crime  or  to  forfeit  his  property 
is  contrary  to  the  principles  of  a  free  government ;  it  is  ab- 
horrent to  the  instincts  of  an  Englishman;  it  is  abhorrent 
to  the  instincts  of  an  American.  It  may  suit  the  purpose 
of  despotic  power ;  but  it  cannot  abide  the  pure  atmosphere 
of  political  liberty  and  personal  freedom.  "^^     The  privi- 

08  Boyd  V.  United  States,  116  U.  S.  593.     See  notes  to  Evans  v.  O'Connor, 

616,   631,  29  L.  Ed.   746,  6  Sup.  Ct.  75    Am.    St.    Rop.    322,   and   Levy   v. 

Rep.  524;  Roberts  V.  Allatt,  1  Moody  Superior    Court,    29    L.    R.    A.    813. 

&    M.    192;    Jackson    v.    Benson,    1  Action   for   penalty:    Lees  v.  United 

Younge  &  J.  32;  Bank  of  Salina  v.  States,  150  U.  S.  476,  37  L.  Ed.  1150, 

Henry,  2  Denio  (N.  Y.).  155;  Henry  v.  14  Sup.  Ct.  Rep.  163;  Robson  v.  Doyle, 

Bank   of   Salina,   3   Denio    (N.   Y.),  191    111.    566,    61    N.    E.    435;    Bfist, 
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lege  is  so  enlarged  as  to  include  all  civil  and  criminal  pro- 
ceedings, whether  the  person  sought  to  be  examined  is  a 
party  thereto  or  not;  that  it  extends  to  the  sources  from 
which  or  the  means  by  which  evidence  of  the  commission 
of  a  crime,  or  of  the  connection  of  the  witness  with  it,  might 
be  ascertained.  "It  is  apparent  that  the  constitutional 
guaranty  is  equally  applicable  whether  the  person  is  sought 
to  be  examined  as  a  witness  or  is  required  to  produce  as 
evidence  books  and  papers  in  his  possession.  In  either 
case  it  affords  protection  against  the  disclosure  of  incrim- 
inating evidence,  if  such  protection  is  claimed."^®  The 
same  rules  apply  as  to  the  witness  being  privileged  from 
answering  where  the  answer  has  the  tendency  to  subject 
him  to  the  penalty  or  forfeiture,  either  directly  as  to  the 
principal  fact  or  indirectly  from  its  details,  and  in  all  other 
respects  the  procedure  is  similar  to  that  on  a  claim  being 
made  in  respect  to  the  more  serious  consequences  of  liabil- 
ity to  indictment.^'^  The  exemption  can  only  be  based  upon 
the  liability  to  such  penalties  and  forfeitures  as  may  be 
the  subjects  of  a  penal  or  criminal  proceeding.®^  It  was 
long  considered  doubtful  whether  a  witness  could  be  com- 
pelled, by  his  answer,  to  furnish  information  which  might 
subject  himself  to  a  civil  action  or  show  that  he  owed  a 
deht.^^  This  doubt  was  settled  by  a  statute  in  the  time  of 
George  III;  and  it  is  the  general  rule  in  this  country  that 
a  witness  is  not  privileged  from  testifying  merely  because 
his  answer  might  expose  him  to  pecuniary  loss,  whether 
that  loss  might  be  caused  by  the  establishment  of  a  liability 

Kv.,    10th.   ed.,   §  126.     See   the   late  Johnson  v.  Goss,  2  Yerg.  (Tenn.)  110; 

case  of  Beifeld  V.  Dodge  Publishing  Nye  v.  Daniels,  75  Vt.  81,  53  Atl.  150 

Co.,  198  Fed.  658.  (in   this   ease   the   forfeiture   was   of 

56  Kellogg    V.    Sowerby,    32    Mise.  office);  Langhorne  v.  Commonwealth, 

Eep.  327,  66  N.  T.  Supp.  542.  76  Va.  1012 ;  La  Bourgogne,  104  Fed. 

67  Bryan  t.  State,  40  Ga.  688;  Rob-  823. 

son  V.  Doyle,  191  111.  566,  61  N.  E.  58  La     Bourgogne,    supra;     Eussie 

435;  Lister  v.  Boker,  6,Black£.  (Ind.)  Cement  Co.  v.  Woolworth,  125  N.  Y. 

439;  Gadsen  v.  Woodward,"  103  N.  Y.  Supp.  82. 

242,  8  N.  E.  653 ;  Henry  v.  Bank  of  59  6  Pari.  Deb.  167-245 ;  Tayl.  Ev., 

Salina,  1    N^  Y.  83,    3    Denio,  593 ;  10th  ed.,  §  1463. 
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in  a  civil  action  or  otherwise,  or  tend,  with  the  exception 
next  hereinafter  referred  to,  pecuniarily  to  injure  him.*" 
The  exception  referred  to  is  the  disclosure  of  trade  secrets. 
While,  on  the  one  hand,  there  is  no  authority  that  a  witness 
need  not  divulge  them,  the  uniform  ruling  of  the  courts  is 
not  to  compel  their  possessors  to  yield  to  the  world  the 
result  of  their  discovery  or  experiment,  when  such  disclos- 
ure would  perhaps  of  necessity  depreciate  their  value."^ 
The  only  conditions  upon  the  allowance  of  the  retention  of 
them  are  that  they  shall  have  no  taint  of  illegality  either 
in  their  construction  or  application,"^  and  that  their  dis- 


80  Alexander  v.  Knox,  7  Ala.  503 ; 
Knowles  v.  Knowles,  2  Houst.  (Del.) 
133;  Brooks  v.  McKinney,  5  111.  (4 
Seam.)  309;  Commonwealtli  v.  Thrus- 
ton,  7  X.  J.  Marsh.  (Ky.)  62; 
Planter's  Bank  v.  George,  6  Mart. 
(La.)  670,  12  Am.  Dec.  487;  Taney 
V.  Kemp,  4  Har.  &  J.  (Md.)  348,  7 
Am.  Dee.  673;  Lowney  v.  Perham,  20 
Me.  235;  Bull  v.  Loveland,  10  Pick. 
(Mass.)  9;  Judge  of  Probate  y. 
Green,  1  How.  (Miss.)  146;  Ex  parte 
Munford,  57  Mo.  603;  Copp  v.  XJp- 
ham,  3  N.  H.  159;  Davies  v.  Lincoln 
Nat.  Bank,  4  N.  Y.  Supp.  373 ;  Jones 
T.  Lanier,  13  N.  C.  480;  Ex  parte 
Jennings,  60  Ohio  St.  319,  54  N.  E. 
262;  Cox  ,r.  Hill,  3  Ohio,  411;  Baird 
T.  Cochran,  4  Serg.  &  E.  (Pa.)  397; 
Hawkins  v.  Sumter,  4  Desaus.  (S.  C.) 
103;  ZoUicoffer  v.  Turney,  6  Yerg. 
(Tenn.)  297;  Stevens  v.  Whiteomb, 
16  Vt.  121.  Disbarment  of  an  attor- 
ney: In  re  Eandel,  158  N.  Y.  216,  52 
N.  E.  1106;  double  damages  allowed: 
Levy  V.  Superior  Court,  105  Cal.  600, 
29  L.  R.  A.  811,  38  Pac.  965;  violation 
of  anti-trust  law:  State  v.  Standard 
Oil  Co.,  61  Neb.  28,  87  Am.  St.  Rep. 
449,  84  N.  "W.  413;  punitioe  damages: 
Southern  Ry.  Co.  v.  Bush,  122  Ala. 
470,  26  South.  168;  remnral  from  of- 
fice:  Thurston  v.  Clark,  107  Cal.  '2S5, 


40  Pac.  435.  See  note  on  "Privilege 
of  Witness  to  Refuse  to  Testify  o!i 
Ground  that  Testimony  will  Subject 
Him  to  Civil  Action  or  be  Against  his 
Interests"  to  Boston  etc.  E.  R.  Co. 
V.  State,  Ann.  Cas.  1912A,  386.  As 
to  compulsion  to  disclose  private  busi- 
ness, see  the  late  case  of  Buckeye 
Powder  Co.  v.  Hazard  Powder  Co., 
205  Fed.  827. 

61  Burnett  v.  Phalon,  11  Abb.  Pr. 
(N.  Y.)  157,  19  How.  Pr.  (N.  Y.) 
530;  Dobson  v.  Graham,  49  Fed.  17; 
Gorham  Mfg.  Co.  v.  Emery  etc.  Co., 
92  Fed.  774;  Moxie  etc.  Co.  v.  Beach, 
35  Fed.  465;  Johnson  etc.  R.  Co.  y. 
North  Branch  Steel  Co.,  48  Fed.  191; 
Fahrney  v.  Ruminer,  153  Fed.  735,  82 
C.  C.  A.  621;  Star  Kidney  Pad  Co. 
y.  Greenwood,  3  Ont.  (Canada)  280. 
In  some  cases  such  as  license  to  use 
a  patented  process  disclosure  of  names 
of  customers  will  be  ordered,  care 
being  taken  to  avoid  disclosure  of  any 
secret  process:  Ashworth  v.  Roberts, 
L.  R.  45  Ch.  Div.  623.  See.  also, 
Tetley  v.  Eastou,  18  Com.  B.  643,  25 
L.  J.  P.  293.  For  an  interesting  case 
of  injunction  to  restrain  such  disclos- 
ure, see  Taylor  etc.  Steel  Co.  v. 
Nichols,  70  N.  J.  Eq.  541,  61  Atl. 
946. 

62  In  re  Park,  138  Fed,  421. 
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closure  is  not  essential  to  the  ends  of  justice.®*  In  one 
other  respect  privilege  may  be  claimed  by  a  witness.  It  is 
the  policy  of  the  state  to  protect  the  secrecy  of  the  hallat, 
so  that  the  voter  may  freely  exercise  his  choice  without  be- 
ing subjected  to  intimidation  or  any  other  manner  of  con- 
trol by  others;  but  according  to  the  weight  of  authority 
this  protection  can  be  claimed  only  by  him.  He  may  waive 
it,  and  testify  in  court  for  whom  he  voted.®*  A  legal  voter 
cannot  be  compelled  to  disclose  for  whom  he  voted."^  And 
so  long  as  the  legality  of  a  vote  cast  by  a  voter  is  in  doubt, 
he  cannot  be  compelled  to  disclose  for  whom  he  voted."* 
The  privilege  is  confined  to  persons  voting  lawfully.  It  is 
said  to  spring  from  the  policy  of  the  statute,  which  author- 
izes legal  v6ters,  but  no  others,  to  vote  by  ballot.  The 
peculiar  right  or  immunity  of  the  lawful  voter,  growing 
out  of  the  policy  of  the  law  with  regard  to  such  persons, 
cannot  be  claimed  by  one  who  is  not  a  lawful  voter.®'     But 


63  HerreshoflE  t.  Knietsoh,  127  Fed. 
492;  Shelling  v.  Parmer,  1  Str.  646, 
93  Eng.  Reprint,  756.  Where  sueh  dis- 
closure is  necessary,  the  difficulty  of 
preventing  prejudice  to  the  owner  is 
overcome  by  taking  the  testimony  in 
camera  and  printing  only  a  sufficient 
number  of  copies  of  that  portion  of 
the  evidence  to  supply  the  members 
of  the  court :  Stone  v.  Grasselli  Chemi- 
cal Co.,  65  N.  J.  Eq.  756,  103  Am. 
St.  Eep.  794,  63  L,  B.  A.  344,  55 
Atl.  736;  citing  Newbery  </.  James, 
2  Merv.  446,  451,  35  Eng.  Eeprint, 
1011. 

64  People  V.  Wintermute,  122  App. 
Div.  349,  106  N.  Y.  Supp.  1076; 
People  V.  Pease,  27  N.  Y.  45,  84  Am. 
Dec.  242;  People  v.,  Thacher,  55  N. 
Y.  525,  14  Am.  Rep.  312. 

«5  Black  V.  Pate,  130  Ala.  514,  30 
South.  434;  Dixon  v.  Orr,  49  Ark.  238, 
4  Am.  St.  Eep.  42,  4  S.  W.  774; 
Eggers  V.  Fox,  177  El.  18,5,  52  N.  E. 
269;  Pedigo  v.  Grimes,  113  Ind.  148, 


13  N.  E.  700;  Tunks  v.  Vincent,  106 
Ky.  829,  51  S.,  W.  622;  Tullos  v. 
Lane,  45  La.  Ann.  333,  12  South. 
.508;  Attorney  General  v.  McQuade, 
94  Mich.  439,  53  N.  W.  944 ;  Schneider 
V.  Bray,  22  Nev.  272,  39  Pac.  326 ; 
State  V.  Kraft,  18  Or.  550,  23  Pac. 
663;  Thompson  v.  Ewing,  1  Brewst. 
(Pa.)  67;  McCrary,  Am.  Law  of  Elec, 
§195. 

66  People  V.  Cicott,  16  Mich.  283, 
97  Am.  Dee.  141 ;  In  the  Locust  Ward 
Election,  4  Pa.  L.  J.  341;  Kneass' 
Case,  2  Pars.  Eq.  Gas.  553;  State  v. 
Hilmantel,  23  Wis.  422. 

67  State  V.  Olin,  23  Wis.  309.  See, 
also.  Black  v.  Pate,  130  Ala.  514,  30 
South.  434;  Pedigo  v.  Grimes,  113  Ind. 
148,  13  N.  E.  700;  People  v.  Teague, 
106  N.  C.  576,  19  Am.  St.  Bep.  547, 
11  S.  E.  665;  State  v.  Kraft,  18  Or. 
550,  23  Pac.  663;  Vallier  v.  Brakko, 
7  S.  D.  343,  64  N.  W.  180. 
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even  an  illegal  voter  cannot  be  compelled  to  testify  wlietlier 
he  voted  at  the  election  in  question,  when  his  answer  would 
tend  to  criminate  him."^ 

§  893  (896).    Objections  and  exceptions  to  evidence.— It 

is  undoubtedly  the  policy  of  the  law  to  admit  testimony 
when  offered,  unless  some  clear  reason  exists  for  its  exclu- 
sion. Competency  is  presumed  until  the  contrary  is  shown. 
Since  parties  are  usually  represented-in  court  by  attorneys 
presumed  to  be  vigilant  in  the  protection  of  their  rights,  it 
is  the  general  practice  of  the  courts  to  receive  evidence 
which  is  offered,  unless  it  is  objected  to.  But  the  trial 
judge  is  not  bound  to  wait  for  objections ;  he  may  exclude 
improper  testimony  of  his  own  motion.^^  As  the  appellate 
courts  are  not  organized  to  hear  causes  de  novo  but  to  re- 
view the  errors  of  the  inferior  courts,  if  a  party  would 
take  advantage  of  the  admission  of  improper  testimony  on 
appeal  or  on  motion  for  new  trial,  it  is  necessary  to  make 
objection  at  the  time  it  is  offered.'"'    When  the  question  is 

68  state  V.  Olin,  23  Wis.  309.  And  6;  Wilson  t.  Puller,  9  Kan.  176; 
if  lie  cannot  be  found,  or  fails  to  re-  Gaiennie  v.  Treret,  14  La.  Ann.  488; 
member  the  contents  of  the  illegal  bal-  Bucksport  v.  Buck,  89  Me.  320,  36 
lot,  such  contents  may  be  shown  by  Atl.  456;  Gardner  v.  Gooch,  48  ile. 
other  evidence:  People  v.  Cicott,  16  437;  North  v.  Mallory,  94  Md.  305, 
Mich.  283,  97  Am.  Dec.  141;  51  Atl.  89;  VPilcox  v.  Toledo  etc.  R.' 
McCrary,  Law  of  Elec,  §§  196,  293,  Co.,  45  Mich.  280,  7  N.  W.  892;  Ault- 
301.  See,  also,  note  to  People  v.  man  v.  Kennedy,  33  Minn.  339,  23 
Pease,  84  Am.  Deo.  268.  N.  W.  528;  Skinner  v.  Collier,  4  How. 

69  See  §172,  ante.  (Miss.)    396;   Tremain  v.  Dyott,   161 
TO  Ladd  V.  Smith  (Ala.),  10  South.       Mo.  App.  217,  142  S.  W.  760;  Yoder 

836;   Rush  v.  French,  1  Ariz.  99,  25  v.   Reynolds,   2S   Mont     183,   72   Pac. 

Pae.  816;  Willeford  t.  Bell  (Cal.),  49  417;  Haverly  v.  Elliott,  39  Neb.  201, 

Pac.    6;    Bennett   v.    North   Colorado  57  N.  W.  1010;  Bassett  v.  Salisbury 

Springs  Land  etc.  Co.,  23  Colo.  470,  58  Mfg.  Co.,  2S  N.  H.  438;   Cullinan  v. 

Am.    St.    Rep.    281,    48    Pac.    812;  Horan,  116  N.  Y.  App   Diy    711    W 

McMillan   v.   Reese,   61   Fla.   360,   55  N.   Y.    Supp.    132;    Brady   v     Nally, 

South.  388;  Georgia  etc.  Elec.  Co.  v.  151  N.  Y.  258,  45  N.  E.  547-  Wiggins 

Bailey,  9  Ga.  App.  106,  70  S.  E.  607;  v.   Guthrie,   101   N    C    66l'  7   S    E 

Illinois   Cent.   E.   Co.   v.   Foulks,    191  761;   Kidder  v.  Mcllhenny,'81  N.  C. 

Ill   57,  60  N.  E.  890;  Wood  v.  State,  123;   Ephrata  Water  Co.  ;.  Et,hrata 

130  Ind    364,  30  N.  B.  309;  Culbert-  Borough,  24  Pa.  Super.  Ct.  353;  Cald- 

Bon  y.   Salinger   (Iowa.),   117  N.  W.  well  v.  Duncan,  87  S.  C.  331   69  S.  E. 
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improper,  the  objection  to  it  should  be  promptly  made, 
interposing  the  objection  if  possible  before  the  answer  is 
givenji  The  practice  of  permitting  a  question  to  be  an- 
swered without  objection,  and,  if  perchance  the  answer  be 
unfavorable,  to  then  object  to  both  question  and  answer, 
is  not  proper  or  fair  practice.  It  permits  a  party  to  specu- 
late on  the  chances  of  a  favorable  answer  before  commit- 
ting himself  against  the  question.''^  It  is  too  late  after  evi- 
dence is  submitted  to  the  jury,''*  or  after  motion  in  arrest 
of  judgment.''*  And  generally  it  is  held  to  be  too  late  if 
any  step  has  been  taken  in  the  progress  of  the  case  after 
the  evidence  has  been  admitted.^^     On  the  same  general 


660;  Yetzger  v.  Young,  3  S.  D.  263, 
52  N.  W.  1054;  Schneider  v.  Sanders, 
26  Tex.  Civ.  App.  169,  61  S.  W.  727; 
Dennett  &  Slack  v.  Gibson,  78  Vt.  439, 
63  Atl.  141;  Charlesworth  i.  Tinker, 
18  Wis.  633.  Especially  if  the  ground 
of  objection  is  known:  North  v.  Mal- 
lory,  94  Md.  305,  51  Atl.  89;  if  not 
known  at  the  time,  then  so  soon  as  it 
becomes  known:  Sharon  v.  Minnock, 
6  Nev.  377.  As  to  depositions,  see 
§  673  et  seq.,  ante. 

71  St.  Louis  etc.  E.  Co.  v.  Sutton, 
169  Ala.  389,  Ann.  Cas.  1912B,  366,  55 
South.  989;  Western  Union  Tel.  Co.  v. 
Bowman,  141  Ala.  175,  37  South.  493; 
Eeniington  Maeh.  Co.  v.  Wilmington 
Candy  Co.,  6  Penne.  (Del.)  288,  66 
Atl.  465 ;  Kreigh  v.  Sherman,  105  111. 
49 ;  Lake  Shore  etc.  E.  Co.  v.  Mcintosh, 
140  Ind.  261,  38  N.  E.  476;  Oxford 
Junet.  Sav.  Bank  v.  Cook,  134  Iowa, 
185,  111  N.  W.  805;  Voisin  v.  Jewell,  9 
La.  112;  State  v.  Nutting,  39  Me.  359; 
Williams  v.  Grand  Eapids,  53  Mich. 
271,  18  N.  W.  811;  Dehner  v.  Miller, 
166  Mo.  App.  504,  148  S.  W.  953; 
Montague  etc.  Air  Co.  v.  Fulton,  166 
Mo.  App.  11,  148  S.  W.  422 ;  Frederick 
V.  Hale,  42  Mont.  153,  112  Pac.  70; 
Willett  T.  Morse,  71  N.  J.  L.  104,  58 
Atl.  72;  Link  v.  Sheldon,  136  N.  Y.  1, 


32  N.  B.  696;  Kemble  v.  Eondout 
Nat.  Bank,  94  App.  Div.  544,  88 
N.  Y.  Supp.  246;  Dobson  v.  South- 
ern E.  Co.,  132  N.  C.  900,  44  S.  E. 
593;  Kidder  v.  Mollhenny,  81  N.  C. 
123;  Hogen  v.  Klabo,  13  N.  D.  319, 
100  N.  W.  847;  Vermillion  Artesian 
Well  etc.  Co.  v.  Vermillion,  6  S.  D. 
466,  61  N.  W.  802 ;  Holland  v.  Eiggs, 
53  Tex.  Civ.  App.  367,  116  S.  W.  167; 
Garr  v.  Granney,  25  Utah,  194,  70  Pac. 
853. 

T2  St.  Louis  etc.  B.  Co.  v.  Duke,  192 
Fed.  306,  112  C.  C.  A.  564. 

73  King  V.  State,  21  Ga.  220;  .Laur- 
ent V.  Vaughn,  30  Vt.  90;  Yoder  v. 
Eeynolds,  28  Mont.  183,  72  Pac.  417; 
Arons  v.  Smit,  173  Pa.  630,  34  Atl. 
234. 

74  Thomson  v.  Wilson,  26  Iowa, 
120.;  Perrott  v.  Shearer,  17  Mich.  48; 
McCoy  V.  Jones,  9  Tex.  363. 

75  Gallaher  v.  State,  17  Fla.  370; 
Dupuis  V.  Thompson,  16  Fla.  69;  Har- 
rison V.  Young,  9  Ga.  359;  Vierling 
V.  Iroquois  Furnace  Co.,  170  111.  189, 
48  N.  e!  1069;  Long-Bell  Lumber  Co. 
V.  Thomas,  1  Ind..  Ter.  225,  40  S.  W. 
773;  Frost  v.  Goddard,  25  Me.  414; 
Lamb  v.  Taylor,  67  Md.  85,  8  Atl. 
760;  Dent  p.  Hancock,.  5  Gill  (Mil.). 
120;   Gardner  v.  Gpoch,  48  Me.  487; 
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principle,  the  court  is  not  compelled  to  exclude  inadmis- 
sible testimony,  received  in  response  to  a  question  to  which 
no  objection  was  made ; ''«  and  in  such  case,  where  the  an- 
swer is  responsive  to  the  question,  the  court  may  properly 
overrule  a  motion  to  strike  out  the  answer."  It  is  also  a 
familiar  rule  that  mere  general  objections,  without  the 
statement  of  any  specific  ground  of  objection,  will  not  be 
reviewed  in  the  appellate  court  or  constitute  ground  for  a 
new  trial.'^^     It  is  only  fair  that  the  trial  judge  should  have 


Maxted  v.  Seymour,  56  Mich.  129,  22 
N.   W.   219;    Chamberlain   v.   Porter, 

9  Minn.  260 ;  Phillips  v.  Lane,  4  How. 
(Miss.)  122;  Drehman  v.  Stifel,  41 
Mo.  184,  97  Am.  Dec.  268;  Roll  v. 
Eea,  57  N.  J.  L.  647,  32  Atl.  214; 
Sutton  V.  Corning,  59  App.  Div.  589, 
69  N.  Y.  Supp.  670;  Colriek  v.  Swin- 
burne, 105  N.  T.  503,  12  N.  E.  427; 
State  V.  Smith,  61  N.  C.  302;  Hodson 
V.  Goodale,  22  Or.  68,  29  Pac.  70; 
White  V.  Pyron  (Tex.  Civ.  App.),  62 
S.  W.  82;  Collins  v.  Cook,  40  Tex. 
238;  Holly  St.  Land  Co.  v.  Beyer,  48 
Wash.  422,  93  Pac.  1065;  Laurent  v. 
Vaughn,  30  Vt.  90;  Patrick  v.  Gra- 
ham, 132  U.  S.  627,  33  L.  Ed.  460, 

10  Sup.  Ct.  Eep.  194. 

■^8  Vermillion  Well  Co.  v.  Vermillion, 
6  S.  D.  466,  61  N.  W.  802;  Omaha 
So.  Ey.  Co.  V.  Beeson,  36  Neb.  361,  54 
N.  W.  557;  Washington  v.  State,  106 
Ala.  58,  17  South.  546;  Perkins  v: 
Brainard  Quarry  '  Co.,  11  Misc.  Eep. 
328,  32  N.  Y.  Supp.  230;  Cleveland, 
C,  C.  &  I.  Ey.  Co.  V.  Wynant,  134  lud. 
681,  34  N.  E.  569;  Barnes  v.  Chris- 
tofCerson,  62  Minn.  318,  64  N.  W.  821. 

77  EUinger  v.  Eawlings,  12  Ind. 
App.  336,  40  N.  E.  146;  Lake  Shore 
&  M.  S.  Ey.  Co.  V.  Mcintosh,  140  Ind. 
261,  38  N.  E.  476;  Coppin  v.  State, 
123  Ala.  58,  26  South.  333;  Yoder  v. 
Eeynolds,  28  Mont.  183,  72  Pac.  417; 
Dobson  V.  Southern  Ry.  Co.,  132  N.  C. 
900,  44  S.  E.  593;  Pratt  v.  New  York 


etc..  E.   Co.,   77  Hun,   139,  28  N.  Y. 
Supp.  463. 

78  Williams  v.  Anniston  Electric 
Co.,  164  Ala.  84,  51  South.  385;  Eut- 
ledge  V.  Eowland,  161  Ala.  114,  49 
South.  461;  Rush  v.  French,  1  Ariz. 
99,  25  Pac.  816;  San  Luis  Water  Co. 
T.  Estrada,  117  Cal.  168,  48  Pac. 
1075;  Colorado  City  v.  Smith,  17  Colo. 
App.  172,  67  Pac.  909;  Erie  Preserv- 
ing Co.  T.  Miller,  52  Conn.  444,  52 
Am.  Eep.  607;  Washington  R.  Co.  v. 
Lukens,  32  App.  Cas.  (D.  C.)  442; 
Bell  V.  Sheridan,  21  D.  0.  370;  At- 
lantic etc.  R.  Co.  V.  Partridge,  58  Fla. 
153,  50  South.  634;  Hughes  v.  Gris- 
wbld,  82  Ga.  299,  9  S.  E.  1092-;  Chi- 
cago &  E.  I.  R.  Co.  V.  Wallace,  202  HI. 
129,  66  N.  E.  1096;  Jewell  Belting 
Co.  V.  Hamilton  Rubber  Mfg.  Co.,  121 
111.  App.  13;  Rhea  v.  Crunk,  12  Ind. 
App.  23,  39  N.  E.  879;  Heiss  v.  Cor- 
coran, 15  La.  Ann.  694 ;  Hubbard  v. 
Ranje  (Ind.  App.),  98  N.  E.  314; 
Galbreath  v.  Doe,  8  Blaokf.  (Ind.) 
366;  West  Branch  State  Bank  v. 
Haines,  135  Iowa,  313,  112  N.  W. 
552;  O'Hagan  v.  Clinesmith,  24  Iowa, 
249;  Howard  v.  Howard,  52  Kan.  470, 
44  Pac.  1114;  Hunter  v,  Randall,  69 
Me.  183;  White  v.  Cbadbourne,  41 
Me.  149 ;  Brewer  v.  Bowersox,  92  Md. 
567,  48  Atl.  1060;  New  Hampshire 
F.  Ins.  Co.  V.  Hoaley,  151  Mass.  537, 
24  N.  E.  913;  Abroy  v.  Detroit,  127 
Mich.  374,  86  N.  W.  785;  Hutchinson 
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the  opportunity  to  pass  upon  the  precise  question  involved, 
and  that  the  nature  of  the  objection  should  be  pointed 
out;^^  and  also  that  the  opposing  counsel  should  have  the 
opportunity  to  remove  the  objection  or  supply  the  defect 
by  other  testimony.  The  rule- is  that,  where  the  real  objec- 
tion to  evidence  is  of  such  a  character  that,  if  specifically 
pointed  out  when  the  evidence  is  offered,  the  party  offer- 
ing it  may  remove  the  objection  by  further  evidence,  the 
general  objiection  that  the  evidence  is  incompetent,  immate- 
rial or  irrelevant  will  not  cover  it,  but  it  must  be  specifically 


T.  WMtmore,  95  Mieh.  592,  55  N.  W. 
438,  where  it  was  held  insufficient  ob- 
jection to  say:  "I  object";  Mousseau 
V.  Mousseau,  42  Minn.  212,  44  N.  W. 
193;  Rice  v.  Waddill,  168  Mo.  99,  67 
S.  W.  605;  Stone  v.  Hunt,  114  Mo. 
66,  21  S.  W.  454;  Dorais  v.  Doll,  33 
Mont.  314,  83  Pac.  884;  Dunbier  v. 
Day,  12  Neb.  596,  41  Am.  Rep.  772, 
12  N.  W.  109;  Lightle  v.  Berning,  15 
Nev.  389;  Prout  v.  Prout,  82  N.  J. 
L.  537,  81  Atl.  757;  Wilson  v.  Kings 
County  El.  E.  Co.,  114  N.  Y.  487,  21 
N.  E.  1015;  Tilley  v.  Bivens,  110  N. 
0.  343,  14.  S.  E.  920;  Mayer  Boot  etc. 
Co.  V.  Ferguson,  19  N.  D.  496,  126 
N.  W.  110 ;  Jessup  v.  Loucks,  55  Pa. 
350;  Colvin  v.  McCormick  Cotton  Oil 
Co.,  66  S.  C.  61,  44  S.  E.  380;  Hors- 
lord  T.  Carolina  Glass  Co.,  92  S.  C. 
236,  75  S.  B.  433;  Continental  Nat. 
Ba:nk  v.  First  Nat.  Bank,  Nashville, 
108  Tenn.  374,  68  S.  W.  497;  Irvin  v. 
Johnson,  56  Tex.  Civ.  App.  492,  120 
S.  W.  1085;  Culmer  v.  Clift,  14  Utah, 
286,  47  Pae.  85 ;  Fife  v.  Cate,  85  Vt. 
418,  82  Atl.  741;  Bonner  v.  Home 
Ins.  Co.,  13  Wis.  677;  Pennsylvania 
Co.  V.  Whitney,  169  Fed.  572,  95  C. 
C.  A.  70.  See  next  section.  As  to 
depositions,  see  §  674,  ante;  Toplitz 
V.  Hedden,  146  U.  S.  252,  36  L.  Ed. 
961,  13  Sup.  Ct.  Rep.  70. 
Evidence  V — 24 


T9  Ballow  V.  Collins,  139  Ala.  543, 
36  South.  712;  Steele  v.  Pacific  Coast 
R.  Co.,  74  Cal.  323,  15  Pac.  851 ;  Pratt 
v.  Seamans,  43  Colo.  517,  95  Pac.  929; 
McKinnon  v.  Johnson,  57  Fla.  120,  49 
South.  910 ;  Chicago  City  R.  Co.  v.  Pos- 
ter, 226  111.  288,  80  N.  E.  762;  Penn- 
sylvania Co.  V.  Horton,  132  Ind.  189, 
31  N.  E.  45;  De  Laval  Separator  Co.  v. 
Sharpless,  142  Iowa,  60,  120  N.  W. 
657;  Horn  v.  Bayard,  11  Rob.  (La.) 
259;  Williams  v.  Clarke,  182  Mass. 
316,  65  N.  E.  419;  Detzur  v.  B.  Stroh 
Brewing  Co.,  119  Mich.  282,  44  L.  E. 
A.  500,  77  N.  W.  948;  Brown  v. 
Weightraan,  62  Mich.  557,  29  N.  W. 
98;  Nelson  v.  Chicago  etc.  R.  Co.,  35 
Minn.  170,  28  N.  W.  215;  Renfrew 
V.  Goodfellow,  162  Mo.  App.  333,  141 
S.  W.  1153 ;  McPherson  v.  Commercial 
Nat.  Bank,  61  Neb.  695,  85  N.  W. 
895 ;  Hayward  v.  Bath,  38  N.  H.  179 ; 
Junes  V.  Manhattan  R.  Co.,  3  App. 
Div.  541,  38  N.  T.  Supp.  286;  Hilde- 
brand  v.  United  Artisans,  50  Or.  159, 
91  Pae.  542;  Jumper  v.  Commercial 
Bank,  48  S.  C.  430,  26  S.  E.  725; 
Liebenthal  v.  Price,  8  Wash.  206, 
35  Pac.  1078;  United  States  v.  Mc- 
Masters,-4  Wall.  (U.  S.)  680,  18  L. 
Ed.  311;  Nassau  Electric  R.  Co.  v. 
Corliss, :  126  Fed.  355,  61  C.  C.  A. 
257;  1  Thomp.  Trials,  §693. 
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stated.^"  Unless  the  objection  to  offered  evidence  be  suf- 
ficiently specific  to  enlighten  the  trial  court  and  enable  it 
to  pass  upon  the  sufficiency  of  such  objection  and  to  ob- 
serve the  alleged  harmful  bearing  of  the  evidence  from  the 
standpoint  of  the  objector,  no  question  can  be  presented 
therefrom  in  the  court  of  appeal."  As  illustrations  of  the 
rule,  it  has  been  held  that  a  mere  general  objection  to  sec- 
ondare^ evidence  does  not  suffice. ^^  When  objection  is  made 
to  the  admission  of  a  record  or  a  document,  it  is  not  suffi- 
cient to  object  generally  or  that  the  law  has  not  been  com- 
plied with,  or  that  the  evidence  is  incompetent,  irrelevant 
and  immaterial;  but  any  objection  to  the  manner  of  authen- 
tication or  execution  should  assign  the  grounds  thereof.^^ 


80  Bush  V.  French,  1  Ariz.  99,  25 
Pae.  816;  MeKinnon  v.  Johnson,  57 
Fla.  120,  48  South.  910;  Donk  Bros. 
Coal  etc.  Co.  v.  Tetherington,  128  111. 
App.  256;  King  v.  Nichols  &  S.  Co., 
53  Minn.  453,  55  N.  W.  604;  Kinlen  v. 
Metropolitan  St.  E.  Co.,  216  Mo.  145, 
115  S.  W.  523 ;  O'Neill  v.  Kansas  City, 
178  Mo.  91,  77  S.  W.  64;  Motley  v. 
Head,  43  Vt.  633 ;  Colburn  v.  Chicago 
etc.  By.  Co.,  109  Wis.  378,  85  N.  W. 
354. 

81  Chicago  etc.  E.  Co.  v.  Champion, 
9  Ind.  App.  510,  53  Am.  St.  Eep.  357, 
36  N.  E.  221,  37  N.  E.  21  (citing 
Swaim  v.  Swaim,  134  Ind.  596,  53  N. 
E.  7S2 ) .    See,  also,  Cochran  v.  O  'Keef  e, 

34  Cal.  554,  3  Morr.  Min.  Eep.  288; 
Aledo  V.  Honeyman,  208  111.  315,  70 
N.  E.  338. 

82  Libenthal  v.  Price,  8  Wash.  206, 

35  Pao.  1078;  Toplitz  v.  Hedden,  146 
U.  S.  252,  36  L.  Ed.  961,  13  Sup.  Ct. 
Eep.  70;  Woodward  v.  Shaw,  18  Mo. 
304;  Concord  v.  McXntire,  6  N.  H. 
527;  Kenasha  Stove  Co.  v.  Shedd,  S2 
Iowa,  540,  48  N.  W.  933. 

83  Union  Sav.  Bank  v.  Einaldo,  6 
Cal.  App.  637,  92  Pac.  87.1;  Franklin 
V.  Krum,  171  111.  378,  49  N.  E.  513; 


McCarthy  v.  Hetzner,  70  111.  App. 
480;  Newlon  v.  Tyner,  128  Ind.  466, 
27  N.  E.  168,  28  N.  E.  59;  Stanley 
V.  Holliday,  130  Ind.  464,  30  N.  E. 
634;  Voss  V.  State,  9  Ind.  App.  294, 
36  N.  E.  654;  Mechanics'  Sav.  Bank 
V.  Harding,  65  Kan.  655,  70  Pac.  655; 
Horn  V.  Bayard,  11  Bob.  (La.)  259; 
Young  T.  Stephens,  9  Mich.  500; 
Hall  T.  Connecticut  Mut.  Ins.  Co.,  76 
Minn.  401,  79  N.  W.  497;  State  v. 
Gates,  20  Mo.  400 ;  New  Orleans,  J.  & 
G.  By.  Co.  V.  Moye,  39  Miss.  374; 
Brew  V.  Drum,  44  Mo.  App.  25; 
Jewett  V.  Black,  60  Neb.  173,  82  N.  W. 
375;  KruU  v.  State,  59  Neb.  97,  80 
N.  W.  272 ;  Rupert  v.  Penner,  35  Neb. 
587,  17  L.  B.  A.  824,  53  N.  W.  598; 
Huber  v.  Ehlers,  76  App.  Div.  602,  79 
N.  Y.  Supp.  150 ;  Porter  v.  Yalentine, 
18  Misc.  Rep.  213,  41  N.  Y.  Supp. 
507;  Long-Bell  Lumber  Co.  v.  Martin, 
11  Okl.  192,  66  Pac.  328;  J.  D. 
Spreekels  etc.  Co.  v.  Bender,  30  Or. 
577,  48  Pao.  418;  Park  v.  Robinson, 
15  S.  D.  551,  91  N.  W.  344;  Carlton 
V.  State,  8  Heisk.  (Tenn.)  16;  Mo- 
Elroy  V.  Williams,  14  Wash.  627,  45 
Pao.  30B;  Crawford  v.  Witherbee,  77 
Wis.  419,  9  L.,  E.  A,  561,  46  N.  W. 
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If  the  document  itself  discloses  its  objectionable  character, 
the  general  objection  suffices.®*  On  the  same  principle,  it 
has  been  held  that  the  objection  that  the  evidence  is  "ille- 
gal and  incompetent,"®^  or  "inadmissible,"®^  or  "incom- 
petent," ®''  or  combinations  of  these  words  or  their  use  with 
synonymous  phrases,®®  is  unavailing. 

§  894(897).  Same— Offer  of  evidence— Waiver  of  ob- 
jections.— ^Following  the  rule  stated  in  the  last  section,  the 
objection  that  evidence  is  "irrelevant,  incompetent  and 
immaterial"  does  not  suffice,  if  the  testimony  is  admissible 


545;  Noonan  y.  Caledonia  Gold  Min. 
Co.,  121  TJ.  S.  393,  30  L.  Ed.  1061,  7 
Sup.  Ct.  Eep.  911. 

84  Heap  V.  Parrish,  104  Ind.  36,  3 
N.  E.  549. 

85  Clark  Y.  Conway,  23  Mo.  438; 
Steiner  v.  Tranum,  98  Ala.  315,  13 
South.  365. 

86  Leet  V.  Wilson,  24  Cal.  398; 
Fowler  v.  Wallace,  131  Ind.  347,  31 
N.  E.  53. 

8T  Pennsylvania  Co.  v.  Horton,  132 
Ind.  189,  31  N.  B.  45;  Jones  v.  Angell, 
95  Ind.  376;  Kernochen  v.  New  York 
El.  Ry.  Co.,  128  N.  Y.  559,  29  N.  E. 
65.     See  next  section. 

88  Supreme  Lodge  v.  Baker,  163 
Ala.  518,  50  South.  958;  McCleskey  v. 
Howell  Cotton  Co.,  147  Ala.  573,  42 
South.  67;  Leet  v.  Wilson,  24  Cal. 
398 ;  Owen  v.  Frink,  24  Cal.  171 ; 
Withers  v.  Sandlin,  36  Fla.  619,  18 
South.  856;  Carter  v.  Bennett,  4  Fla. 
283;  Hickman  v.  Bell,  10  Ga.  App. 
319,  73  S.  E.  596;  Ingram  v.  Little,  14 
Ga.  173,  58  Am.  Dee.  549 ;  Huber  Mfg. 
Co.  V.  Blessing  (Ind.  App.),  99  N.  E. 
132 ;  Kessling  v.  Doyle,  8  Ind.  App.  43, 
35  N.  E.  126;  Fowler  v.  WaUace,  131 
Ind.  347,  31  N.  E.  53;  Johnson  v. 
Brown,  130  Ind.  534,  28  N.  E.  698; 
Cincinnati  etc.  E.  Co.  y.  Howard,  124 


Ind.  280,  19  Am.  St.  Eep.  96,-  8  L.  E. 
A.  593,  24  N.  E.  892;  Chapman  y. 
Moore,  107  Ind.  223,  8  N.  E.  80; 
Johnston  v.  Clements,  25  Kan.  376; 
Eanson  v.  Weston,  110  Mich.  240,  68 
N.  W.  152;  Heymea  v.  Champlin,  52 
Mich.  25,  17  N.  W.  226;  Enssell  v. 
Davis,  51  Minn.  482,  53  N.  W.  766; 
Three  States  Lumber  Co.  v.  Eogers, 
145  Mo.,  445,  46  S.  W.  1079;  Mar- 
grave V.  Ausmuss,  51  Mo.  561;  Clark 
V.  Conway,  23  Mp.  438;  Brown  v. 
Wakeman,  18  N.  Y.  Supp.  3B3;  El- 
wood  v.  Deifendorf,  5  Barb.  (N.  Y.) 
398;  Landis  Mach.  Co.  v.  Kanantz 
Saddlery  Co.,  17  N.  D.  310,  116  N. 
W.  333 ;  Miller  v.  Hamilton  etc.  Show 
Co.,  89  S.  C.  530,  Ann.  Gas.  1913B, 
106,  72  S.  E.  397;  Fallon  v.  Rapid 
City,  17  S.  D.  570,  97  N.  W.  1009; 
Olson  V.  Burlington  etc.  E.  Co.,  12  S; 
D.  326,  81  N.  W.  634;  McKarsie  v. 
Citizens'  Bldg.  etc.  Assn.  (Tenn.  Ch. 
App.),  53  S.  W.  1007;  Leftwich  ». 
State  (Tex.  Cr.  App.),  55  S.  W.  571; 
Buck  V.  Milwaukee  Brewing  Co.,  144 
Wis.  404,  129  N.  W.  414.  For  a  case 
in  which  "incompetent"  was  held  suffi- 
ciently specific,  see  Cooper  v.  Bower, 
78  Kan.  164,  96  Pae.  59,  794;  "irrel- 
evant": Stoner  v.  Eoyar,  200  Mo.  444, 
98  S.  W.  601. 
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for  any  purpose.®^  Nor  does  the  objection  that  evidence  is 
irrelevant  or  immaterial  or  improper  avail  as  an  objection 
to  the  competency  of  the  witness,^^  or  the  admissibility  of 
records,''^  or  that  the  testimony  would  contradict  or  vary  a 
written  contract.^^  Perhaps  the  most  common  form  of  ob- 
jection is  that  the  evidence  is  "incompetent,  irrelevant  and 
immaterial."  But  it  has  often  been  held  that  this  objec- 
tion may  be  disregarded  as  too  general,  unless  a  sufficient 
reason  for  its  exclusion  appears  from  the  evidence  offered', 
itself.^*  But  where  the  proposed  evidence  is  not  compe- 
tent for  any  purpose,  such  an  objection  is  sufficient."*     It 


89  Hall  V.  Candwell,  5  Ala.  App. 
481,  59  South.  515;  Power  Co.  v. 
Kellraan,  13  Ariz.  291,  114  Pac.  561; 
Eush  V.  French,  1  Ariz.  99,  25  Pac. 
816;  Baker  v.  Varney  (Cal.),  59  Pae. 
778;  Voorman  v.  Voight,  46  Cal.  392; 
Curr  V.  Hundley,  3  Colo.  App.  54,  31 
Pac.  939;  General  Hospital  Soc.  v. 
New  Haven  Eend.  Co.,  79  Conn.  581, 
118  Am.  St.  Eep.  173,  9  Ann.  Gas. 
168;  65  Atl.  1065;  Brown  v.  Bowie, 
58  Pla.  199,  50  South.  637;  Chambers 
V.  Wesley,  113  Ga.  343,  38  S.  E.  848; 
Sertaut  v.  Crane  Co.,  142  111.  App.  49; 
Lake  Erie  &  W.  Ry.  Co.  v.  Parker,  94 
Ind.  91;  Moore  v.  Fryman,  154  Iowa, 
534,  134  N.  W.  534;  Jones  v.  Inness, 
32  Kan.  177,  4  Pac.  95;  United  E. 
etc.  Co.  V.  Seymour,  92  Md.  425,  48 
Atl.  850;  Eandall  v.  Car  Co.,  212 
Mass.  352,  99  N.  E.  221;  Stearns  v. 
Johnson,  17  Minn.  142;  Sehlereth  v. 
Missouri  Pae.  Ey.  Co.,  115  Mo.  87, 
21  8.  W.  1110  (expert  evidence) ; 
Alcorn  v.  Chicago  &  A.  Ey.  Co.,  IDS 
Mo.  81,  18  S.  W.  188;  Murray  v. 
Montana  Lumber  etc.  Co.,  25  Mont. 
14,  63  Pac.  719;  Buruham  v.  Stillings, 
76  N.  H.  122,  79  Atl.  987;  Davis  v. 
Bouton  Motor  Car  Co.,  132  N.  Y.  App. 
Div.  64,  116  N.  Y.  Supp.  508;  Brook- 
lyn St.  E.  Co.  V.  Kelley,  6  Ohio  C.  C. 
155,  3  Ohio  Cir.  Dee.  393;  CuUum  v. 


WagstafP,  48  Pa.  300;  East  Tennessee- 
etc.  E.  Co.  V.  Gurley,  12  Lea  (Tenn.),. 
46;  Houston  Packing  Co.  v.  Griffitfc 
(Tex.  Civ.  App.),  144  S.  W.  1139; 
Olson  V.  Oregon  Short  Line  E.  Co., 
24  Utah,  460,  68  Pae.  148 ;  Schaubucit 
V.  Dillemuth,  108  Va.  86,  15  Ann.  Cas. 
825,  60  S.  B.  745;  Stansbury  v.  Stans- 
bury,  20  W.  Va.  23;  Driscoll  v.  Allis^ 
Chalmers  Co.,  144  Wis.  451,  129  N.. 
W.  401 ;  Chess  v.  Grant,  163  Fed.  500, 
90  C.  C.  A.  46. 

90  Cornell  v.  Barnes,  26  Wis.  473  p 
Chicago  K.  &  N.  Ey.  Co;  v.  Behuey,. 

48  Kan.  47,  28  Pac.  980;  Carter  v^ 
New  York  El.  Ey.  Co.,  134  N.  Y.  168, 
31  N.  E.  514. 

91  Voss  V.  State,  9  Ind.  App.  294, 
36  N.  E.  654;  Southern  Ry.  Co.  v> 
Dickens,  152  Ala.  210,  44  South.  402^ 

92  Union    Cash   Eeg.    Co.    v.    John, 

49  Minn.  481,  52  N.  W.  48. 

93  McCloskey  v.  Davis,  8  Ind.  App. 
190,  35  N.  E.  187;  Glenville  v.  St. 
Louis  Ey.  Co.,  51  Mo.  App.  629; 
Sigafus  v.  Porter,  84  Fed.  430,  2* 
C.  C.  A.  443;  Wise  v.  Wakefield,  118 
Cal.  107,  50  Pac.  310;  Noonan  v. 
Caledonia  Gold  Min.  Co.,  121  U.  S_ 
393,  30  L.  Ed.  1061,  7  Sup.  Ct.  Keo. 
911. 

9*  Lowenstein  v.  MoCadden,  92: 
Tenn.   614,  22  S.  W.  426;    Kirby   v. 
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has  sometimes  been  held  that,  where  a  question  is  plainly 
irrelevant,  or  inadmissible  for  any  purpose,  a  mere  general 
objection  is  sufficient.*^  In  other  words,  where  the  court 
may  be  expected  readily  to  apprehend  the  grounds  of  the 
objection,  when  it  is  manifest  that  further  explanation  of 
the  objection  is  unnecessary,  the  general  objection  has  been 
upheld."*  While  innumerable  illustrations  of  general  ob- 
jections being  inadmissible  might  be  given,  it  may  be  taken 
generally  that  in  all  cases,  other  than  those  exceptional 
ones  lastly  referred  to,  the  indefinite  form  which  the  objec- 
tion assumes  in  the  words  "incompetent,  irrelevant  and 
immaterial ' '  is  not  suffi,cient  to  enable  the  party  to  reap  any 
advantage  on  appeal  or  otherwise  from  the  admission  of 
evidence  to  which  specific  objection  might  and  should  have 
Jbeen  made.®''    Where  evidence  is  objected  to  as  inadmissi- 


State,  44  Fla.  81,  32  South,  836; 
Snowden  v.  Pleasant  Valley  Coal  Co,, 
36  Utah,  366,  52  Pae.  99. 

95  Bates  V.  Morris,  101  Ala.  282, 
13  South.  138;  Nevers  Lumber  Co.  v. 
I-Jelds,  151  Ala.  367,  44  South.  81. 

96  Sanders  v.  Davis,  153  Ala.  375, 
44  South.  979;  Eush  v.  Treheh,  1 
Ariz.  99,  25  Pae.  816 ;  Swan  v.  Thomp- 
son, 124  Cal.  193,  56  Pae.  878;  Ward 
T.  Wilms,  16  Colo.  86,  27  Pae.  247; 
Seaboard  Air  Line  R.  Co.  v.  Harby, 
55  Fla.  555,  46  South.  590;  Chicago 
«tc.  E.  Co.  V.  Eathneau,  225  111.  278, 
SO  N.  E.  119;  EindskofE  v.  Malone,  9 
Iowa,  540,  74  Am.  Dee.  367;  City  of 
Topeka  v.  Sherwood,  39  Kan.  690,  18 
Pae.  933;  Wood  v,  American  L.  Ins. 
Co.,  7  How.  (Miss.)  609;  Hynes  v. 
Hiekey,  109  Mich!  188,  66  N;  W, 
1090;  Guinotte  v.  Egelhoff,.  64  Mo. 
App.  356;  Dow  v.  Merrill,  65  N.  H. 
107,  18  Atl.  317;  Tozer  v.  New  York 
■Cent.  etc.  R.  Co.,  105  N.  Y.  659,  11 
N.  E.  846 ;  Eceles  y.  Radain,  75  Hun, 
535,  27  N.  Y.  Supp.  486;  Oregon  etc. 
^av.  etc.  Co.  v.  Eastlack,  54  Or.  196, 
:^0    Ann.    Cas.    692,    102    Pae.    1011  j 


Garsed  v.  Turner,  71  Pa.  56 ;  Lowen- 
stein  V.  MeCadden,  92  'tenn.  614,  22 
S.  W.  426;  Cheathani  V.  Riddle,  8 
Tex.  162;  Doyle  v.  Melendy,  83  Vt. 
339,  75  Atl.  881;  Rosenberg  v.  Shea- 
han,  148  Wis.  92,  133  N.  W.  645; 
Westinghouse  Electrie  etc.  Co.  v. 
Stanley  Instrument  Co.,  133  Fed.  167, 
68  C.  C.  A.  523;  Deering  Harvester 
Co.  V.  Kelly,  103  Fed.  261,  43  C.  C. 
A.  225. 

9T  Republic  Iron  etc.  Co.  v.  White, 
163  Ala.  187,  '  50  .South.  141; 
Smith  V.  Wolff,  160  Ala.  644,  49 
South.  395;  Stuart  v.  Mitchum,  135 
Ala.  546,  33  South.  670;  Steiner  ^. 
Tranum,  98  Ala.  315,  13  South.  365; 
Gayle  v.  Cahawba  ete.  R.  Co.,  8  Ala. 
586;  Wise  v.  Wakefield,  118, Cal.  107, 
50  Pae.  310;  Eachus  v.  Los  Angeles 
Consol.  Electric  R.  Co.,  103  Cal.  614, 
42  Am.  St.  Rep.  149,  37  Pae.  750; 
Rice  V.  Williams,  18  Colo.  App.  330, 
71  Pae.  433 ;  Cunningham  v.  Cunning- 
ham, 75  Conn.  64,  52  Atl.  318;  Leon- 
ard V.  Charter  Oak  L.  Ins.  Co.,  65 
Conn.  529,  33  Atl.  511;  Bennett  v. 
Gibbons,   55   Conn.   450,   12   Atl.    99; 
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ble  for  certain  specified  reasons,  the  objection  will  be 
deemed  limited  to  the  grounds  speci'fied.^^  Illustrations 
are  scarcely  needed  for  the  proposition  that  an  objection 
upon  one  ground  cannot  be  used  as  though  based  on  an- 


Gilbert  v.  Pay,  4  App.  Cas.  (D.  C.) 
38;  Washington:  Gaslight  Co.  v.  Poore, 
3  App.  Cas.  (D.  C.)  127;  Andrew- 
zewski  V.  Gallatin  Goal  etc.  Co.,  143 
111.  App.  418;  Ward  v.  Meredith,  122 
111.  App.  1.59;  North  Chicago  St.  B. 
Co..  V.  Balcatchett,  86  111.  App.  60; 
Wyman  v.  Chicago,  244  111.  202,  98 
N.  E.  266;  Huber  Mfg.  Co.  v.  Bless- 
ing (Ind.  App.'),  99  N.  E.  132;  She- 
waiter  V.  Hamilton  Oil  Co.,  28  Ind. 
App.  312,  62  N.  E.  798;  Allen  v. 
Barrett,  100  Iowa,  16,  69  N.  W.  272; 
Iowa  Homestead  Co.  v.  Buncombe,  51 
Iowa,  525,  1  N.  W.  725;  Van  Fleet 
V.  Stout,  44  Kan.  523,  24  Pac.  960; 
Murphy  v.  Murphy,  23  Ky.  Law  Rep. 
1460,  65  S.  W.  165;  Gagnon  v.  Sperry 
etc.  Co.,  206  Mass.  547,  92  N.  E.  761; 
Westfield  Cigar  Co.  v.  Insurance  Co. 
of  North  America,  169  Mass.  382,  47 
N.  E.  1026;  Hoek  v.  Allendale  Tp.,  161 
Mich.  571,  21  Ann.  Cas.  118,  126  N. 
W.  987;  Detzur  v.  B.  Stroh  Brewing- 
Co.,  119  Mich.  282,  44  L.  E.  A.  500, 
77  N.  W.  948 ;  Wicks  v.  Boss,  37  Mich. 
464;  Bartleson  v.  .Munson,  105  Minn. 
348,  117  N.  W.  512;  King  v.  Nichols 
etc  Co.,  53  Minn.  453,  55  N.  W.  604; 
Eoe  V.  Versailles  Bank,  167  Mo.  406, 
67  S.  W.  303;  Adair  v.  Mette,  156  Mo. 
496,  57  S.  W.  551;  Boyd  v.  Lincoln 
etc.  E.  Co.,  89  Neb.  840,  132  N.  W. 
529;  Sanborn  v.  Wilder,  B8  N.  H.  471, 
14  Atl.  172;  Currier  v.  Boston  etc.  R. 
Co.,  34  N.  H.  498 ;  New  Jersey  Steam- 
boat Co.  V.  Mayor  etc.  of  New  York, 
109  N.  Y.  621,  15  N.  E.  877;  Whit- 
aker  v.  White,  69  Hun,  258,  23  N.  Y. 
;  Supp.  487;  Enid  etc.  B.  Co.  v.  Wiley, 
14  Okl.  310,  78  Pac.  96;  Tanderup  v. 
Hansen,  8  S.  D.  ,375,  66  N.  W.  1073; 


Campbell  v.  Campbell,  3  Head 
(Tenn.),325;  Edwards  v.  White  (Tex. 
Civ.  App.),  120  S.  W.  914;  Waller  v. 
Leonard,  89  Tex.  507,  35  S.  W.  1045 ; 
Coleman  v.  Montgomery,  19  Wash. 
610,  53  Pac.  1102;  Sliafer  v.  Eau 
Claire,  105  Wis.  239,  81  N.  W.  409; 
Stebbins  v.  Duncan,  108  U.  S.  32,  27 
L.  Ed.  641,  2  Sup.  Ct.  Eep.  313;  lit 
re  Wong  Sing,   83   Fed.  147. 

98  Abingdon  Mills  v.  Grogan  (Ala.), 
57  South.  42 ;  Bush  v.  French,  1  Ariz. 
99,  25  Pac.  816 ;  Kahn  v.  Lucchesi,  65 
Ark.  371,  46  S.  W.  729;  Berliner  v. 
Travelers'  Ins.  Co.,  121  Cal.  451,  53 
Pac.  922 ;  Lambert  v.  Murray,  52  Colo. 
156,  120  Pac.  415.;  Plumb  v.  Curtis,  66 
Conn.  154,  38  Atl.  998;  Brown  v. 
State,  46  Fla.  159,  35  South.  82; 
Giles  V.  Vandiver,  91  Ga.  192,  IT 
S..E.  115;  Davis  v.  Gwinn,  162  111. 
App.  72;  Evausville  Ry.  Co.  v.  Swift, 
128  Ind.  34,  27  N.  E.  420;  Worsley 
V.  Ayers,.144  Iowa,  676,  123  N.  W. 
353 ;  Kansas  Farmers'  F.  Ins.  Co.  v. 
Hawley,  46  Kan.  746,  27  Pac.  176; 
Huling  V.  Fort's  Admr.,  2  Litt.  (Ky.) 
193;  Hildreth  v.  Martin,  3  Allen 
(Mass.),  371;  Detzur  v.  B.  Stroh 
Brewing  Co.,  119  Mich.  282,  44  L.  B. 
A.  500,  77  N.'  W.  948;  Erdman  v. 
Watab  Eapids  Power  Co.,  112  Minn. 
175,  127  N.  W.  487,  128  N.  W.  454; 
Triggs  v.  Jones,  46  Minn.  277,  48  N. 
W.  1113;  Alexander  v.  Eastland,  37 
Miss.  554;  Drew  v.  Drum,  44  Mo.  App. 
25;  Dorais  v.  Doll,  33  Mont.  314,  83 
Pac.  884;  Abbott  v.  B.  Co.,  88  Neb. 
727,  130  N.  W.  438;  Union  Trust  Co. 
v.  Leighton,  83  App.  Div.  568,  82 
N.  Y.  Supp.  7;  Ladd  v.  Sears,  2  Or. 
244;   Mills  v.  Buchanan,  14  Pa.  59; 
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other.  Thus,  one  on  the  ground  of  hearsay  cannot  be  di- 
verted to  the  question  of  variance."^  An  objection  to  the 
testimony  of  a  witness  that  the  same  is  not  competent  does 
not  present  the  question  of  the  capacity  of  such  witness  to 
testify,  nor  of  his  knowledge  of  the  manner  in  which  a  farm 
implement  had  performed  the  work  for  :which  it  was  in- 
tended.^"" An  objection  that  evidence  is  incompetent, 
irrelevant  and  immaterial  does  not  cover  the  ground  that 
the  witness  has  not  shown  himself  competent  to  testify  as 
to  value  as  an  expert.^  An  objection  on  the  ground  that 
a  document  is  not  a  correct  copy  of  the  original  will  not 
cover  one  that  the  original  should  be  produced.^  Miscel- 
laneous cases  of  the  isolation  of  one  ground  of  objection 
are  appended.^  But  in  the  absence  of  an  understanding  be- 
tween counsel  and  the  court  that  evidence  is  to  be  limited 
to  particular  matter,  the  court  may  consider  it  for  any  pur- 
pose for  which  it  is  competent  and  relevant.*  The  objec- 
tion must  be  not  only  definite,  but  should  also  specify  the 
particulars.     It  is  not  sufiicient  merely  to  name  the  kind  of 

Willey  V.  Portsmouth;  64  N.  H.  214,  Topeka  v.  Griffey,  6  Kan.  App.  920, 

9  Atl.  220;   Eollins  v.  Henry,  78  N.  51  Pae.  296;  Sucke  v.  Hutchinson,  97 

C.  342;  McClintock  v.  Charleston  etc.  Wis.  373,  72  N.  W.  880. 
R.  Co.,  83  S.  C.  58,  64  S.  E.  1009;  i  g^-^tg  ^_  jj^g^   73   Minn.   296,   75 

Bailey  v.  Chicago  M.  &  St.  P.  Ey.  Co.,  jf   -^   235.     See,  also,  Young  v.  Kan- 

3  S.  D.  531,  19  L.  E.  A.  653,  54  N.  ,^,  0;^^  ^^^_  ^   ^o.,  52  Mo.  App.  530; 

W.    596;     Monte.eth    v.    CaWwell,    7  q^^^^^^  ^^^_  ^^_  Co_  ^    Sanders   (Tex. 

Humph.  (Tenn.)  13;  Knights  of  Mac-  civ.  App.),  144  S.  W.  693. 
cabees    etc.    y.    Johnson     (Tex.    Civ. 
App.),  143  S.  W.  718;  Willett  ,v.  Vil- 
lage  of   St.   Albans,   69   Vt.   330,   38 
Atl.  72;  Richmond  Ice  Co.  v.  Crystal  ^  ^ee  Pulton  Ins.  Co.  y.  Goodman, 

Ice  Co.,  103  Va.  465,  49  S.  B.   650;  ^^   Ala.   108;   Paylor  v.   Paylor,   136 

Gustin    V.    Jose,    11    Wash.    348,    39  Gal.  92,  68  Pae.  482 ;  Craw  v.  Chicago 

Pac.  687;   Shaw  v.  President  etc.  of  «*«•  ^-  Co.,  159  111.  App.  100;  Mount 

Sun  Prairie,  74  Wis.   105,  42  N.  W.  ^'-  Brooklyn  Union  Gas.  Co.,  72  App. 

271;  Stebbins  v.  Duncan,  108  U.  S.  32,  ^iv.  440,  76  N.  Y.  Supp.  533;  Barber 

27  L.  Ed.  641,  2  Sup.  Ct.  Eep.  313.  '*'•  ^°^«'  ^  Hill  (N.  Y.),  76. 
See  §§  691,  692,  ante.  *  Sears  v.  Starbird,  78  Cal.  225,  20 

99  Plumb  V.  Curtis,  66  Conn.   154,  Pac.  547.     See,  also,  as  to'  objections 
33  Atl.  998.  where  evidence   of  former  trial  read 

100  Parsons   etc.    Co.   v.    Haub,    83       by    agreement,  Robertson  v.   City  of 
Minn.  180,  86  N.  W.   14.     See,  also,       "Waukon  (Iowa),  135  N.  W.  i093. 


2  Kollock  V.  Parcher,  52  Wis.  393, 
9  N.  W.  67. 
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defect,  such  as  variance,  proper  foundation  not  laid,  or  the 
like.  It  is  essential  to  indicate  what  the  variance  is,  or 
wherein  the  foundation  is  lacking,  or  otherwise  to  reduce 
the  objection  to  tangible  form.^  It  is  a  familiar  rule  that 
a  mere  general  objection  to  testimony  as  a  ivhole  does  not 
avail  when  part  of  the  testimony  is  admissible.^    But  when 


5  Georges  v.  Kessler,  131  Cal.  183, 
63  Pac.  466;  Illinois  etc.  B.  Co.  v. 
Becker,  119  111.  App.  221;  Westfield 
Cigar  Co.  v.  Insurance  Co.  of  North 
America,  169  Mass.  382,  47  N.  E. 
1026;  Rash  v.  Whitney,  4  Mieh.  495; 
New  Orleans  etc.  E.  Co.  v.  Moye,  39 
Miss.  374;  Prosser  v.  Montana  Cent. 
B.  Co.,  17  Mont.  372,  43  Pae.  81; 
Maul  V.  Drexel,  55  Neb.  446,  76  N.  W. 
163;  Miller  v.  Hamilton  Brown  Shoe 
Co.,  89  S.  C.  530,  Ann.  Cas.  1913B, 
106,  72  S.  B.  397;  Jungworth  v.  Chi- 
cago etc.  E.  Co.,  24  S.  D.  342,  123 
N.  W.  695;  McKarsie  v.  Citizens' 
Bldg.  etc.  Assn.  (Tenn.  Ch.  App.),  53 
S.  W.  1007;  Illinois  Car  etc.  Co.  v. 
Linstroth  Wagon  Co.,  112  Ped.  737, 
50  C.  C.  A.  504;  Missouri  Pac.  E.  Co. 
V.  Hall,  66  Fed.  868,  14  C.  C.  A.  153. 

6  Shaw  V.  Cleveland,  5  Ala.  App. 
333,  59  South.  534;  St.  Louis  etc.  R. 
Co.  V.  Stroud,  67  Ark.  112,  56  S.  W. 
870;  People  v.  McParlane,  138  Cal. 
481,  61  L.  B.  A.  245,  71  Pac.  568,  72 
Pae.  48;  Denver  v.  Cochran,  17  Colo. 
App.  72,  67  Pac.  23 ;  Curr  v.  Hundley, 
3  Colo.  App.  54,  31  Pac.  939;  Martin 
V.  Sherwood,  74  Conn.  475,  51  Atl. 
526;  Hoodless  v.  Jernigan,  46  Fla. 
213,  35  South.  656;  Burkhart  v.  Fitz- 
gerald, 137  Ga.  366,  73  S.  E.  583; 
Sweeney  v.  Sweeney,  119  Ga.  76,  100 
Am.  St.  Eep.  159,  46  S.  E.  76; 
Harris  v.  Amoskeag  Lumber  Co.,  97 
Ga.  465,  25  S.  E.  519;  Aetitus  v. 
Spring  Valley  Goal  Co.,  246  111.  32,  92 
N.  E.  579;  Jones  v.  State,  118  Ind.  39, 
20  N.  E.  634;  Mock  y.  City  of  Munoie, 
9  Ind.  App.  536,  37  N.  B.  281;  Huber 


Mfg.  Co.  V.  Blessing  (Ind.  App.),  99 
N.  E.  132;  Boylan  v.  McMillan,  137 
Iowa,  142,  114  N.  W.  630;  Parker  v. 
Eicholson,  46  Kan.  283,  26  Pac.  729: 
Wicks  V.  Dean,  103  Ky.  69,  19  Ky. 
Law  Eep.  1708,  44  S.  W.  397;  Abram- 
son  V.  Horner,  115  Md.  232,  80  Atl. 
907;  Everson  v.  Casualty  Co.,  208 
Mass.  214,  94  N.  E.  459;  Timmerman 
V.  Bidwell,  62  Mieh.  205,  28  N.  W. 
866;  Kanne  v.  Minneapolis  etc.  R.  Co., 
30  Minn.  423,  15  N.  W.  871;  Missis- 
sippi Central  R.  Co.  v.  Dacus,  97  Miss. 
768,  53  South.  398;  Hatch  v.  Bayless, 
164  Mo.  App.  216,  146  S.  W.  839; 
Grimm  v.  Dnndee,  L.  &  I.  Co.,  55  Mo. 
App.  457;  Union  Pac.  R.  Co.  v.  Stan- 
wood,  71  Neb.  150,  91  N.  W.  191,  98 
N.  W.  656;  Simpson  v.  Foundation 
Co.,  201  N.  Y.  479,  Ann.  Cas.  1912B, 
321,  95  N.  E.  10;  Beebe  v.  Bull,  12 
Wend.  (N.  Y.)  504,  27  Am.  Dec.  150; 
Rollins  V.  Wicker,  154  N.  C.  559,  70 
S.  B.  934;  Chapman  v.  Seely,  8  Ohio 
C.  C.  179,  4  Ohio  Cir.  Dee.  395; 
Hamilton  v.  Pittsburgh  etc.  B.  Co., 
194  Pa.  1,  45  Atl.  67;  Wilson  v. 
Equitable  Gas  Co.,  152  Pa.  566,  25 
Atl.  635;  Knoxville  etc.  B.  Co.  v. 
Beeler,  90  Tenn.  548,  18  S.  W.  391; 
Lanham  v.  Lanham  (Tex.  Civ.  App.), 
146  S.  W.  635;  Dudley  v.  Strain  (Tex. 
Civ.  App.),  130  S.  W.  778;  Groot  v. 
Oregon  Short  Line  E.  Co.,  34  Utah, 
152,  96  Pac.  1019;  Whitney  Wagon 
Works  V.  Moore,  61  Vt.  230,  17  Atl. 
1007;  Lynchburg  Cotton  Mills  v. 
Rives,  112  Va.  137,  70  S.  E.  542; 
Spurlock  V.  Port  Townsend  Southern 
E.   Co.,   13   Wash.   29,   42   Pac.   520; 
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there  has  been  a  sufficient  and  specific  objection  to  testi- 
mony, it  is  not  necessary  to  repeat  the  objection  whenever 
testimony  of  the  same  class  is  offered.^  The  rule  that  the 
objection  should  be  specific  has  no  application,  however, 
where  a  general  objection  is  sustained;  in  that  case,  the 
party  against  whom  the  ruling  was  made  cannot  urge  that 
the  objection  was  too  general.*  And  when  the  offer  of  tes- 
timony includes  that  which  is  admissible  with  that  which 
is  not,  and  the  competent  and  incompetent  are  blended  to- 
gether, it  is  not  the  duty  of  the  court  to  separate  the  legal 
from  the  illegal,  but  the  whole  may  be  rejected  when  ob- 
jection is  made.®  Error  cannot  be  assigned  on  a  ruling 
rejecting  an  offer  of  testimony,  unless  it  appears  that  the 
offer  was  made  in  good  faith.  If  the  trial  judge  has  doubts 
about  the  good  faith  of  an  offer  of  testimony,  he  may  insist 
upon  the  production  of  the  witness  and  upon  some  attempt 
to  make  the  proof  before  he  rejects  the  offer;  but  if  he  does 
reject  it,  and  allows  a  bill  of  exceptions  which  shows  that 

Cobb  V.  Dunlevie,  63  W.  Va.'  398,  60  8  Adams   v.    Southern   E.    Co.,    166 

S.  E.  384;  Brown  v.  Point  Pleasant,  Ala.  449,  51  South.  987;  Spottiswood 

36  W.  Va.  290,  15  S.  E.  209 ;  Gutzman  v.   Weir,   80   Cal.   448,   22   Pac.   289 ; 

V.  Clancy,  114  Wis.  589,  58  L.  E.  A.  Storms  v.  Lemon,  7  Ind.  App.  435,  34 

744,  90  N.  W.  1081;  United  States  v.  N.  E.  644;  Hurlbut  t.  Hall,  39  Neb. 

MeMasters,   4   Wall.    680,   18  L.   Ed.  889,  58  N.  W.  538;  Tooley  v.  Bacon, 

311;  Kerbaugh  v.  Caldwell,  151  Fed.  70  N.  Y.  34;  International  Harvester 

194,   10  Ann.   Cas.  453,   80   C.   C.   A.  Co.  of  America  v.  MeKeever,  21  S.  D. 

470.     See    §§691,    692,   ante.     As    to  91,    109    N.    W.    642;    Eosenberg    v. 

objections  by  several  parties  when  evi-  Sheahan,  148  Wis.  92,  133  N.  W.  645 ; 

dence  admissible  against  one,  see  Gil-  Mine  &  Smelter  Supply  Co.  v.  Parke 

Allan  V.  Shattuck,  142  Cal.  27,  75  Pac.  &  Lacy  Co.,  107  Fed.  881,  47  C.  C.  A. 

646;   Elliott  v.  Russell,  92  Ihd.  526;  34. 

American  Tube- etc.  Co.  v.  Crafts,  156  9  Clark  v.   Eyan,   95   Ala.   406,   11 

Mass.  257,  30  N.  E.  1024 ;  Whitehurst  South.  22 ;  First  Nat.  Bank  v.  North, 

V.  Padgett,  157  N.  C.  424,  73  S.  E'.  2   S.  D.  480,   51  N.  W.  96;   Over  v. 

240.  Schiffling,  102  Ind.  191,  26  N.  E.  91; 

-  7  Whitney  v.  Traynor,  74  Wis.  289,  Farleigh  v.  Kelley,  28  Mont.  421,  63 

42  N.  W.  267;  Gilpin  v.  Gilpin,  12  L.  E.  A.  319,  72  Pac.  756.  As  to 
Colo.  504,  21  Pac.  612;  Sharon  v.  where  objection  embraces  more  than 
Sharon,  79  Cal.  633,  22  Pac.  26,  131;  one  subject,  see  Campbell  v.  Hughes, 
Salt  Lake  City  v.  Smith,  104  Fed.  457,  155  Ala.  591,  47  South.  45. 

43  C.  C.  A.  637. 
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the  offer  was  actually  made  and  refused,  and  there  is  noth- 
ing else  in  the  record  to  indicate  bad  faith,  an  appellate 
court  must  assume  that  the  proof  could  have  been  made, 
and  govern  itself  accordingly."  We  have  seen  that  the 
failure  to  make  proper  objection  is  a  waiver  of  objections.^'^ 
The  objecting  party  may  also  waive  his  objection  by  giving 
evidence  of  the  same  facts  as  those  objected  to,^^  or  by 
suffering  it  to  be  given  without  objecting.^^  There  is,  how- 
ever, a  qualification  of  this  proposition.  When  the  objec- 
tion has  been  properly  taken  and  exception  made,  there  is 
no  waiver,  as  we  have  already  shown,  in  not  repeating  the 
objection.  And  it  has  also  been  held  that  one  who  objects 
and  excepts  to  an  erroneous  ruling  which  permits  his  op- 
ponent to  present  improper  evidence  does  not  waive  or  lose 


10  Scotland  County  v.  Hill,  112  U. 
S.  183,  28  L.  Ed.  692,  5  Sup.  Ct.  Bep. 
93,  approved  in  Scotland  County  v. 
Hill,  132  U.  S.  107,  33  L.  Ed.  261, 
10  Sup.  Ct.  Eep.  26.  See,  also,  Rocke- 
feller V.  Merritt,  76  Fed.  909,  22  C. 
C.  A.  608,  35  L.  R.  A.  633;  Currie  v. 
Waverley  etc.  R.  Co.,  52  N.  J.  L.  381, 
19  Am.  St.  Rep.  ,452,  20  Atl.  56 ;  State 
T.  Irwin,  17  S.  D.  380,  97  N.  W.  7. 
Where  counsel  merely  stated  what  he 
desired  to  prove  and  was  told  that  at 
that  stage  of  the  case  the  court  would 
receive  no  e"videnee  with  reference  to 
what  counsel  had  stated,  and  where  no 
subsequent  offer  of  the  proof  was 
made  or  witness  called  for  the  purpose 
of  making  it,  error  could  not  be  as- 
sumed on  the ■ refusal '  of  the  court : 
Chicago  etc.  R.  Go.  v.  Carroll,  206  III. 
318,  68  N.  E.  1087. 

11  As  to  depositions,  see  §§  645, 
,646,   671,  ante. 

12  Packard  v.  Johnson,  2  Cal.  XJnrep. 
365,  4  Pac.  632;  Gale  v.  Shillock,  4 
Dak.  182,  29  N.  W.  661;  Eodier  v. 
Life  Ins.  Co.,  32  App.  Cas.  (D.  C.) 
159;  State  v.  Eifert,  102  Iowa,  188, 
63  Am.  St.  Rep.  433,  38  L.  R.  A.  485, 
65  N.  W.  309,  71  N.  W.  248;  Ward 


T.  Abbott,  14  Me.  275;  Kost  v.  Ben- 
der, 25  Mich.  515;  Lloyd  v.  Simmons, 
90  Minn.  237,  95  N.  W.  903 ;  Rice  v. 
Waddill,  168  Mo.  99,  67  S.  W.  605 
(taking  of  deposition  as  waiver  of 
competency  of  adverse  party  as  wit- 
ness) ;  Chicago  etc.  R.  Co.  v.  Wiebe, 
25  Neb.  542,  41  N.  W.  297;  Hayden 
v.  Palmer,  2  Hill  (N.  Y.),  205;  Tatou 
V.  White,  95  N.  C.  453;  Robinson  v. 
Blakely,  4  Rich.  (S.  C.)  586,  55  Am. 
Dec.  703;  Seay  v.  Fennell,  15  Tex. 
Civ.  App.  261,  39  S.  W.  181;"  Chesa- 
peake etc.  R.  Go.  V.  Barger,  112  Va. 
688,  72  S.  B.  693;  Carstens  v.  Stetson 
etc.  Mill.  Co.,  14  Wash.  643,  45  Pac. 
313. 

13  Wheeloek  v.  Godfrey,  100  Cal. 
578,  35  Pac.  317;  Chicago  etc.  E.  Co. 
V.  Lowitz,  119  111.  App.  360;  Hunt 
T.  Dubuque,  96  Iowa,  314,  65  N.  W. 
319;  Boston  Woven  Hose  etc.  Co.  v. 
Kendall,  178  Mass.  232,  86  Am.  St. 
Rep.  478,  51  L.  R.  A.  781,  59  N.  E. 
657;  People  v.  Chacon,  102  N.  Y.  669, 
6  N.  B.  303 ;  Albert  v.  New  York  Mut. 
L.  Ins.  Co.,  122  N.  C.  92,  65  Am.  St. 
Rep.  693,  30  8.  E.  327;  Wallis  v. 
Schneider,  79  Tex.  479,  15  8.  W.  492. 
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his  objection  or  exception,  or  his  right  to  a  new  trial  on 
account  of  it,  by  his  subsequent  introduction  of  the  same 
class  of  evidence  in  support  of  his  case.^*  In  a  Missouri 
personal  injury  case,  in  which  evidence  was  given,  over 
objection,  of  matters  outside  the  complaint,  the  court  said : 
"Neither  is  defendant  estopped  from  complaint  of  the 
admission  of  such  evidence  by  the  fact  that  the  court  gave 
an  instruction,  at  the  instance  of  defendant,  submitting 
the  question  as  to  the  cancer  and  amputation  (the  matters 
not  in  the  complaint).  Defendant  was  not  bound  to  stand 
by  and  risk  an  adverse  verdict.  A  party  has  a  right  to 
try  the  issues  which  have  been  forced  upon  him.  The  rule 
of  self-invited  error  does  not  apply  to  such  case."^^  There 
are  many  other  forms  of  waiver  which  will  all  be  found  to 
rest  upon  the  doing  of  some  act  or  making  some  state- 
ment in  the  case  inconsistent  witTi  an  objection  which 
might  otherwise  have  been  taken  to  the  evidence.  The 
cases  cited  will  be  found  to  cover  most  of  the  best  known 
forms.  ^®     The  rule  has  been  declared  that  in  order  that  a 

14  Euss    V.    Railway    Co.,    112    Mo.  court   announced,  firmly  but   respeet- 

45,   18  L.  R.  A.  823,  20  S.  W.  ,472;  fully  preserving  their  right  to  reverse 

Gardner  v.  St.  Louis  etc.  Ry.  Co.,  135  the   judgment  if  they   failed  to   win 

Mo.  90,  36  S.  W.  214.     Sanborn,  J.,  their    suit    under    the    erroneous    rule 

in  Salt  Lake  City  v.  Smith,  104  Fed.  which  the  court  had  established." 

457,  43  C.  C.  A.  637,  said:  "Nor  did  15  Arnold  v.  City  of  Maryville,  110 

they  waive  this  objection  and  excep-  Mo.  App.  254,  85  S.  W.  107. 

tion  by  introducing  in  defense  of  the  16  Mullins     v.     Columbia     County 

suit   evidence   of   the   same   character  Bank,  87   Ark.  554,  113   S.  W.   206; 

as  that  to  which  they  had   objected,  Wheelock   v.   Godfrey,    100    Cal.    578, 

and  which  they  had  insisted  was  in-  35  Pac.  317;  Denver  etc.  Co.  v.  Mor' 

competent They  had  presented  risen,  3  Colo.  App.  194,  32  Pac.  859 ; 

to   the   court   and   argued   what   they  Miller   v.   Williams,   27    Colo.   34,   59 

deemed  to  be  the  law.     The  court  had  Pac.  740;  International  Kaolin  Co.  v. 

held  that  they  were  mistaken.     How-  Vause,    62    Fla.    505,   57    South.    360 

ever  firm  they  were  in.  their  conviction  (by  failing  to  have  ruling  on  objec- 

of  the  soundness  of  their  position,  the  tion)  ;   Hinkle   v.  Smith,  133  Ga.  255, 

presumption   was    that   they   were   in  65  S.  E.  427;   Shannon  v.  Potts,  117 

error;  and  it  was  the  part  of  prudence  111.  App.  80;  O'Mara  v.  .Jensma,  143 

and  their  duty  to  their  client  and  the  Iowa,  297,  121  N.  W.  518;   National 

court  to  produce  all  the  evidence  which  State  Bank  v.  Delahaye,,  82  Iowa,  34, 

they  could  furnish  in  support  of  their  47  N.  W.  999;  Battis  v.  MoCord,  70 

demands,    under    the   rule    which    the  Iowa,  46,  30  N.  W.  11;  Louis  Cook 
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party  may  avail  himself  of  his  objection  to  the  reception 
or  admission  of  evidence,  he  should  also  except  to  the 
ruling  of  the  co^irt}''  But  it  is  quite  a  general  practice 
in  many  of  the  courts  not  to  insist  upon  the  taking  of  such 
exceptions  at  the  trial,  but  to  allow  them  to  be  incorporated 
in  the  bill  of  exceptions  when  the  objection  to  the  evidence 
was  duly  made.  In  some  jurisdictions  formal  exceptions 
in  certain  courts  are  unnecessary.^*  Where  they  are  neces- 
sary, however,  they  must  be  full,  explicit  and  detailed,  and 
should  show,  without  the  necessity  of  reference  dehors  the 
complete  objection,  its  substance  and  its  grounds. ^"^     There 


Mfg.  Co.  V.  Kandall,  62  Iowa,  244,  17 
N.  W.  507 ;  Mann  v.  Maxwell,  83  Me. 
146,  21  Atl.  844;  Dbon  v.  Donaher, 
113  Mass.  151;  Shrimpton  v.  Phil- 
brick,  53  Minn.  366,  55  N.  W.  551; 
Dufour  V.  Chapotel,  75  Miss.  656,  23 
South.  387;  Eoseoe  v.  John  L.  Roper 
Lumber  Co.,  124  N.  C.  42,  32  S.  E. 
389;  Bouknight  v.  Charlotte  etc.  R. 
Co.,  41  S.  C.  415,  19  S.  E.  915;  Hodges 
V.  Tarrant,  31  S.  C.  608,  9  S.  B.  1038; 
Southern  R.  Co.  v.  Leinart,  107 
Tenn.  635,  64  S.  W.  899;  International 
etc.  R.  Co.  V.  Quinones  (Tex.  Civ. 
App.),  81  S.  W.  757;  Pardee  v.  Johns- 
ton, 70  W.  Va.  347,  74  S.  E.  721; 
Banderob  v.  Wisconsin  Cent.  ■  R.  Co., 
133  Wis.  249,  113  N.  W.  738;  Me- 
Oracken  v.  Robinson,  57  Fed.  375,  6 
C.  C.  A.  400. 

17  Birmingham  etc.  Power  Co.  v. 
Demmlns,  3  Ala.  App.  359,  57  South. 
404;  Wise  v.  Wakefield,  118  Cal.  107, 
50  Pae.  310;  Heckraan  v.  Springfield 
etc.  R.  Co.,  161  111.  App.  596;  Jackson 
V.  Grinnell,  144  Iowa,  232,  122  N.  W. 
911;  Crooks  v.  Dillion,  1  Ky.  Law 
Rep.  62;  Heiberger  v.  Missouri  etc. 
Tel.  Co.,  133  Mo.  App.  452,  113  S.  W. 
730;  Paine  v.  Willson,  146  Fed.  488, 
77  C.  C.  A.  44. 

18  Oliphant  v.  Brearley,  54  N.  J.  L. 
521,  24  Atl.  660, 


19  Gager  v.  Doe,.  29  Ala.  341; 
Hutchims  v.  Langley,  27  App.  Cas. 
(D.  G.)  234;  Chambers  v.  Walker,  SO 
Ga.  642,  6  S.  E.  165;  Sehanzenbach  v. 
Brough,  58  111.  App.  526;  Dunning- 
ton  V.  Syfers,  157  Ind.  458,  62  N.  E. 
29;  Keough  v.  Scott  County,  28  Iowa,. 
337;  Johnson  v.  Day,  78  Me.  224,  S 
Atl.  647;  Berrett  v.  Oliver,  7  Gill  & 
J.  (Md.)  191;  Chelsea  First  Nat. 
Bank  v.  Hall,  170  Mass.  526,  49  N.  E. 
917;  Nash  v.  Hunt,  116  Mass.  237; 
Helm  V.  Natchez  Ins.  Co.,  8  Smedes  & 
M.  (Miss.)  197;  Hatch  v.  Bayless^ 
164  Mo.  App.  216,  146  S.  W.  839; 
Lohart  v.  Buchanan,  50  Mo.  201;  La- 
pointe  V.  Berlin  Mills  Co.,  75  N.  H- 
294,  73  Atl.  406;  Donnelly  v.  State,. 
26  N.  J.  L.  463;  Burwell  v.  Sneed,. 
104  N.  C.  118,  10  S.  E.  152;  Neff  v. 
Cincinnati,  32  Ohio  St.  215;  Jumper 
V.  Columbia  Com.  Bank,  48  S.  C.  430,. 
26  S.  E.  725;  Land  Mtg.  Inv.  etc. 
Co.  of  America  v.  Gillam,  49  S.  G. 
345,  25  S.  E.  990,  29  S.  E.  203;  Jones 
V.  Galbraith  (Tenn.  Ch.  App.),  S* 
S.  W.  350;  Cheek  v.  Hcrndon,  82 
Tex.  146,  17  S.  W.  763;  Coolidge  v. 
Taylor,  85  Vt.  39,  80  Atl.  1038; 
Adams  v.  Janes,  83  Vt.  334,  75  Atl. 
799;  Barker  v.  Barker,  2  Gratt.  (Va.) 
344;  United  States  v.  McMasters,  * 
Wall.    (U.   S.)    680,   18   L.   Ed.   311; 
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are  various  decisions  as  to  the  time  when  the  exception 
should  be  taken.  While  it  has  been  held  good  so  long 
as  taken  before  the  verdict  is  delivered,^"  the  better  opinion 
is  that  it  should  be  taken  when  the  ruling  on  the  objection 
is  made.^^  An  exception  may  be  waived  the  same  as  an 
objection.^^ 

§  895  (898).    Withdrawing  and  striking  out  evidence. — 

Tt  sometimes  happens  that  answers  are  made  which  are 
not  responsive  to  questions,  unobjectionable  in  them- 
selves,^* or  that  improper  testimony  is  volunteered  to 
"Which  there  is  no  opportunity  to  object  in  advance.^* 
Again,  evidence  may  be  introduced  conditionally  on  being 
at  a  later  stage  of  the  case  connected  with  other  evidence 
for  foundation  or  otherwise,  and  the  condition  be  unful- 
filled.^^    In  such  cases,  the  proper  remedy    is    to    move 


New  England  Nav.  Co.  v.Xuliano,  192 
:Fed.  551,  113  C.  C.  A.  23;  Stoekwell 
T.  United  States,  3  Cliff.  284^  23  Fed. 
■Cas.  No.  13,466. 

20  Peery  v.  Peery,  26  Gratt.  (Va.) 
t20. 

21  Raymond  v.  Glover,  122  Cal.  471, 
55  Pae.  398;  Chicago  etc.  B.  Co.  v. 
Linn,  30  Ind.  App.  88,  65  N.  E.  552; 
:Foley  V.  Comstock,  122  Mich..  349,  81 
N.  W.  96  (exception  held  in  abey- 
ance). 

22  Wilkins  v.  Germania  P.  Ins.  Co., 
57  Iowa,  529,  10  N.  W.  916;  Roberts 
V.  Boston,  149  Mass.  346,  El  N.  E. 
«68;  Reed  v.  Spaulding,  42  N.  H.  114; 
Page  V.  Sumpter,  53  Wis.  652,  UN. 
"W.  60. 

23  Stowers  Furniture  Co.  v;  Brak^e, 
158  Ala.  639,  48  South.  89;  Johnston 
T.  Beadle,  6  Cal.  App.  25,  191  Pac. 
1011;,  Jacksonyille  El.  Co.  v.  Sloan, 
52  Fla.  257,  42  South.  516;  Aurora  v. 
Plummer,  122  111.  App.  143;  Boss  v, 
Boss,  140  Iowa,  51,  117  N.  W.  1105;. 
Kramer  v.  Haeger  etc.  Co.,  123  App. 
Div.  316,  108  N.  Y.  Supp.  1;  Moulton 


V.  St.  John's  Lumber  Co.,  61  Or.  62, 
120  Pac.  1057;  Western  Union  Tel. 
Co.  V.  Johnsey,  49  Tex.  Civ.  App. 
487,  109  S.  W.  251;  Chase  v.  Wood- 
ruff, 138  Wis.  641,  120  N.  W.  499. 

24  Southern  R.  Co!  v.  Crowder,  135 
Ala.  4:^7,  33  South.  335;  Yaeger  v. 
Southern  Cal.  B.  Co.,  5  Cal.  Unrep. 
870,  51  Pac.  190;  Vernon  Ins.  Co.  v. 
Glenn,  13  Ind.  App.  340,  40  N.  E. 
759,  41  N.  E.  829;  In  re  Ihibois,  164 
Mich. '8,  128  N.  W.  1092;  North  Pac. 
Lumber  Co.  v.  Spore,  44  Or.  462,  75 
Pac.  890. 

25  Ah  Tong  V.  Earl  Fruit  Co.,  112 
Cal.  679,  45  Pac.  7;  Wood  v.  Chap- 
man, 24  Colo.  134,  49  Pac.  136; 
Remington  Mach.  Co.  y.  Wilmington 
Candy  Co.,  6  Penne.  (Del.)  288,  66 
Atl.  465;  Chicago  etc.  B.  Co.  v.  Vi- 
pond,  212  111.  199,  72  N.  E.  22; 
Leipird  v.  Stotler,  97  Iowa,  169,  66 
N.  W.  150;  Doon  v.  Felton,  203  Mass. 
267,  89  N.  E.  539;  Camden  etc.  E. 
Co.  V.  Williams,  61  N.  J.  L.  646,  40 
Atl.  634;  Faulkner  v.  Mammoth.  MJn. 
Co.,  23  Utah,  437,  66  Pac.  799;  Har- 


895  (898)       THE  LAW  OF  EVIDENCE  IN  CIVIL  CASES. 


382 


promptly  to  strike  out  the  objectionable  testimony.^^  It  is 
a  matter  of  right,  on  proper  motion,  to  have  testimony 
stricken  out  wliicli  is  irresponsive  and  prejudicial;  and  the 
error  of  the  court  in  this  respect  is  subject  to  review  by  the 
appellate  court.^'^  If  no  such  motion  is  made,  the  recep- 
tion of  such  testimony  is  not  error  ;^®  and  if  the  motion  to 
strike  out  is  not  promptly  made,  the  right  is  waived."^^ 


greaves  r.  Kimberly,  26  W.  Va.  787, 
53  Am.  Eep.  121. 

26  Gould  V.  Day,  94  XJ.  S.  405,  24 
L.  Ed.  232;  Holmes  v.  Eoper,  141  N. 
Y.  64,  36  N.  E.  180;  Wendt  v.  Chi- 
cago, St.  P.,  M.  &  0.  Py.  Co.,  4  S.  D. 
476,  57  N.  W.  226;  Diamond  Block 
Coal  Co.  V.  Cuthbertson  (Ind.),  73  Nr 
E.  818;  Lovell  v.  Sneed,  79  Ark.  204, 
95  S.  W.  157.     See  §  691,  ante. 

27  Thaxter  v.  Missouri  etc.  E.  Co., 
123  Mo.  App.  636,  100  S.  W.  1102; 
Birmingham  Boiling  Mill  Co.  v.  Eoek- 
hold,  143  Ala.  115,  42  South.  96.  See 
cases  cited  below.  See,  also,  the  late 
cases:  Ashford  v.  MeKee  (Ala.),  62 
South.  879;  People  m.  Brewer,  19  Cal. 
App.  742,  127  Pac.  808;  Barnett  v. 
Chicago  City  E.  Co.,  167  111.  App.  87; 
Anderson  v.  Patten  (Iowa),  137  N.  W. 
1050;  State  v.  Hill,  46  Mont.  24,  126 
Pac.  41;  City  of  Woodburn  v.  Aplin 
(Or.),  131  Pac.  516;  Canham  v.  Ehode 
Island  Co.  (E.  I.),  85  Atl.  1050;  Cos- 
grove  V.  Franklin  (E.  I.),  87  Atl.  544; 
Saner  v.  Veltmaun  (Tex.  Civ.  App.), 
149  S.  W.  706;  Hertzog  v.  Star  Log- 
ging Co.  (Wash.),  131  Pae.  806. 

28  Ard  v.  Crittenden  (Ala.),'  39 
South.  675;  National  Syrup  Co.  v. 
Carlson,  155  111.  210,  40  N.  E.  492; 
Chicago  etc.  E.  Co.  v.  Blume,  137  111. 
448,  27  N.  E.  60,1;  Chicago  etc.  E.  Co, 
V.  Champion,  9  Ind.  App.  510,  53  Am. 
St.  Eep.  357,  36  N.  E.  221,  37  N.  E. 
21;  Bailey  v.  Bailey,  94  Iowa,  598,  63 
N.  W.  341;  Payne  v.  Dious,  88  Iowa, 
423,  55  N.  W.  483 ;  Kansas  Eire  Ins. 
Co.  v.  Hawley,  46  Kan.  746,  27  Pae. 


176;  Baltimore  etc.  E.  Co.  v.  Howard 
County  Commrs.,  Ill  Md.  176,  73  Atl. 
656 ;  Eandall  v.  Peerless  Motor  Car 
Co.,  212  Mass.  352,  99  N.  E.  221; 
Board  of  Water  Commrs.  v.  Butler 
Const.  Co.,  168  Mich.  137,  133  N.  W. 
1006;  Corcoran  v.  City  of  Detroit,  95 
Mich.  84,  54  N.  W.  692;  HoUenbeck 
V.  Missouri  ete.  E.  Co.  (Mo.),  34  S. 
W,  494;  Prput  v.  Prout,  82  N.  J.  L. 
537,  81  Atl.  757 ;  Link  v.  Sheldon,  136 
N.  Y.  1,  32  N.  E.  696;. Perry  v.  Hunt, 
62  Or.  256,  125  Pae.  295;  'Lewars  i. 
Weaver,  121  Pa.  268,  15  Atl.  5141; 
Smith  v.  Chicago  ete.  E.  Co.,  26  S.  D. 
555,  128  N.  W.  815;  Cutchin  v.  City 
of  Eoanoke,  113  Va.  452,  74  S.  E. 
403.     See  §  893,  ante. 

29  Southern  E.  Co.  v.  Leard,  146 
Ala.  349,  39  South.  449;  Giffen  v. 
Selma  Fruit  Co.,  5  Cal.  App.  50,  89 
Pao:  855;  Kehoe  v.  Hanley,  95  Ga. 
321,  22  S.  E.  539 ;  Lake  Shore  ete.  E. 
Co.  V.  Bodemer,  139  HI.  596,  32  Am. 
St.  Eep.  218,  29  N.  E.  692;  Chicago 
ete.  E.  Co.  v.  Champion,  9  luj.  App. 
510,  53,  Am.  St.  Eep.  357,  36  N  E. 
221,  37  N.  E.  21;  Patton  v.  Incor- 
porated Town  of  Sanborn,  133  Iowa, 
650,  110  N.  W.  1032;  Briusfield  v. 
Howeth,  110  Md.  520,  73  Atl.  289; 
Corcoran  v.  Detroit,  95  Mich.  84,  54 
N.  W.  692;  Weir  (Adams  Exp.  Co.) 
V.  Metropolitan  St.  E.  Co.,  126  Mo. 
App.  471,  103  S.  W.  583;  Dayton 
Folding  Box  Co.  v.  Daneiger,  161  Mo. 
App.  640,  143  S.  W.  855;  Haverly  v. 
Elliot,  39  Neb.  201,  57  N.  W.  1010; 
Fath  V.  Thompson,  58  N.  J.  L.  ISO, 
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The  rule  is  the  same  as  to  improper  testimony  given  in 
response  to  a  question  by  the  party  injured  thereby.^"  But 
a  party  has  no  right  to  move  to  strike  out  testimony  merely 
because  it  is  unfavorable  to  him,^^  and  it  is  not  sufficient 
in  such  cases  to  merely  object  to  the  evidence  after  it  is 
received.^^  Nor  is  the  motion  to  strike  out  testimony 
available  where  the  party  against  whom  it  is  offered  makes 
no  objection  to  questions  which  clearly  call  for  improper 
evidence.  One  who  has  thus  taken  his  chances  of  advan- 
tage has  not,  when  he  finds  the  testimony  prejudicial,  the 
legal-  right  to  exclude  it.**     The  same  principle  applies  if 


33  Atl.  391;  Link  v.  Sheldon,  136  N. 
Y.  1,  32'  N.  E.  696;  WaeksBiiitli  v. 
Atlantic  etc.  R.  Co.,  157  N.  C.  34,  72 
S.  E.  813;  Collins  v.  Cook,  40  Tex. 
238;  Tebo  v.  Augusta,  90  Wis.  405, 
63  N.  W.  1045;  motion  at  end  of  evi- 
dence: Flint  &  Walling  Mfg.  Go.  v. 
Beckett,  167  lud.  491,  12  L.  R.  A., 
N.  S.,  924,  79  N.  E.  503;  Toledo  St. 
L.  &  W.  Ry.  Co.  V.  Stevenson,  122  111. 
App.  654 ;  Manning  v.  ScHool  District, 
124- Wis.  84,  102  N.  W.  356;  Chicago 
Union  Tract.  Co.  v.  May,  221  111.,  530,, 
77  N.  E.  933. 

30  Birmingham  L.  Co.  v.  Brinson, 
94  Ga.  517,  20  S.  B.  437 ;  Southern 
Coal  &  Coke  Co.  v.  Svfinney,  149  Ala. 
405,  42  South.  808;  MeWilliams  v. 
Lake  Shore  ^te.  Ey.  Co.,  146  Mich. 
216,  109  N.  W.  272. 
-31  East  Tennessee  V.  &  G.  Ey.  Co. 
V.  Turvaville,  97  Ala.  122,  12  South. 
63;  Golibart  v.  SulUvan,  30  Ind.  App. 
428,  66  N.  E.  188. 

32  Link  V.  Sheldon,  136  N.  Y.  1,  32 
N.  E.  696;  Holmes  v.  Roper,  141  N. 
Y.  64,  36  N.  E.  180 ;  Kansas  City,  M. 
&  B.  By.  Co.  v.  Phillips,  98  Ala.  159', 
13  South.  65 ;  Et.  Worth  &  E.  G.  Ry. 
Co.  V.  McAnulty,  7  Tex.  Civ.  App.  321, 
26  S.  W.  414;'  Palvey  v.  Jacksbn,  132 
Ind.  176,  31  N.  B.  531;  Overby  v. 
Chesapeake  &  0.  By.  Co.,  37  W.  Va. 
524,  16  S.  E.  8lS. 


33  Smith  V.  Birmingham  etc.  P.  Co., 
147  Ala.  702,  41  South.  307;  W.heeloek 
V.  Godfrey,  100  Gal.  578,  35  Pac.  317; 
Seerie  v.  Brewer,  40,  Colo.  299,  122 
Am.  St.  Rep.  1065,  90  Pac.  508; 
Burke  v.  Glaughlon,  12  App.  Gas. 
(D.  C.)  182;  Cleveland  etc.  E.  Co. 
V.  Wynant,  134  Ind.  681,  34  N.  E. 
569;  Ellinger  v.  Eawlings,  12  Ind. 
App.  336,  40  N.  E.  14"6;  Walrod  v. 
Webster  County,  110  Iowa,  349,  47  L. 
E.  A.  480,  81  N.  W.  598;  Murphy  v. 
McCarthy,  108  Iowa,  38,  78  N.  W. 
819;  Haines  v.  Saviers,  93  Mich.  44Ci,' 
53  N.  W.  531;  Larson  v.  Kelly,  72 
Minn.  116,  75  N.  W.  13;  Hickman  v. 
Green,  123  Mo.  165,  29  L.  E.  A.  39, 
22  S.  W.  455,  27  S.  W.  440;  State  v. 
Hope,  100  Mo.  347,  8  L.  E.  A.  608, 
13  S.  W.  490 ;  Martin  v.  Corsoadden, 
34  Mont.  308,  86  Pac.  33 ;  Poindexter . 
V.  Oregon  etc.  E.  Co.,  3S  Mont.  338, 
83  Pac.  886;  Levin  v.  Eussell,  42  N. 
Y.  251 ;  Wiggins  v.  Guthrie,  101  N.  C. 
661,  7  S.  B.  761;  Sogan  v.  Klabo,  13 
N.  D.  319,  100  N.  W.  847;  Way  v. 
Johnson,  5  S.  D.  237,  58  N.  W.  552; 
Spiking  V.  Consolidated  R.  etc.  Co., 
33  Utah,  313,  93  Pac.  838.  The  fact 
that  no  objection  was  made  does  not 
prevent  the  court  from  striking  out 
improper  evidence:  Spotswood  v. 
Spotswood,  4  Gal.  App.  711,  89  Pao. 
362. 
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the  motion  is  grounded  on  the  incompetency  of  the  witness. 
If  the  incompetency  were  not  known  when  the  testimony 
was  given,  and  the  motion  to  strike  is  made  immediately 
it  did  become  known,  the  motion  should  be  acceded  to.^* 
But  if  the  incompetency  was  known  or  apparent  at  the 
time,  the  denial  of  the  motion  is  not  error.^^  Where  evi- 
dence has  been  properly  received,  and  its  effect  has  been 
destroyed  by  other  evidence,  or  its  inadmissibility  becomes 
apparent  afterward,  the  party  against  whom  it  has  been 
received  has  no  absolute  right  to  have  it  stricken  out,  but 
should  request  the  court  to  charge  the  jury  to  disregard 
such  evidence.^®  A  motion  to  strike  out  evidence  that  has 
been  introduced  in  a  cause  must  be  predicated  upon  some 
feature  of  irrelevancy,  incompetency,  legal  inadmissibility, 
or  impertinency  in  the  evidence  itself.  "Where  evidence  has 
been  introduced  by  a  party,  whether  plaintiff  or  defendant, 
that  in  itself  is  pertinent,  relevant,  legal  and  proper  so  far 
as  it  goes,  but  which,  in  the  conception  of  the  opposite 
party,  falls  short,  for  the  want  of  proof  of  other  necessary 
facts,  the  proper  practice  for  such  party  is  to  ask  for  ap- 
propriate instructions  from  the  court  to  the  jury.^'^  But 
it  is  within  the  discretion  of  the  court  in  such  case  to  strike 
out  the  testimony,^*  and  the  motion  should  be  granted  if 
made  promptly  when  the  inadmissibility  is  discovered.*® 

34  Robinson  v.  Snyder,  25  Pa.  203.  37  Walker  v.  Lee,  supra. 

35  Hughes  V.  Ward,  38  Kan.  452,  16  38  Pontius  v.  People,  82  N.  Y.  339; 
Pac.  810;  Hickman  v.  Green,  123  Mo.  Platner  v.  Platner,  78  N.  Y.  90; 
165,  29  L.  B.  A.  39,  22  S.  W.  455,  27  Walker  v.  Lee,  51  Fla.  360,  40  South. 
S.  W.  440.  881. 

36  Gawtry  v.  Doane,  51  N.  Y.  84;  39  Theodore  Land  Co.  \.  Lyon,  148 
Marks  v.  King,  64  N.  Y.  628 ;  Platner  Ala.  668,  41  South.  682 ;  Pringle  <:. 
V.  Platner,  78  N.  Y.  90;  Gilmore  v.  King,  9  Ariz.  76,  78  Pae.  367;  Brandt 
Pittsburg  Ry.  Co.,  104  Pa.  275;  Wal-  v.  Krogh,  14  Cal.  App.  39,  111  Pae. 
ker  V.  Lee,  51  Fla.  360,  40  South.  881.  275;  White  v.  Spreckels,  75  Cal.  610, 
See  §815,  ante.  So  where  immaterial  17  Pae.  715;  Seaboard  etc.  R.  Co.  v. 
testimony  has  been  admitted  on  the  Rentz,  63  Fla.  257,  57  South.  612 ; 
promise  of  the  attorney  that  it  would  Oassell  v.  Vincennes  etc.  Bank  169 
be  shown  to  be  material:  Forsyth  v,  111,  380,  48  N.  E.  701;  Grant  Park  v. 
Ganson,  5  Wend.  (N.  Y.)  558,  21  Am.  Trah,  115  111.  App.  291;  Sims  v. 
Dee.  241;  Blackburn  v.  Beall,  21  Md.  Givan,  2  Blaekf.  (Ind.)  461;  Bannon 
208.  V.  Clark  County  Cement  Co.,  18  Ky. 
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A  motion  to  strike  out  testimony  should  specify  the  objec- 
tion, as  well  as  the  portion  of  the  evidence  objected  to; 
and  a  motion  to  strike  out  all  of  certain  evidence  should  not 
be  sustained,  if  a  part  of  the  evidence  is  relevant  and  com- 
petent.*" The  weight  of  authority  sustains  the  proposi- 
tion that  the  error  of  receiving  irrelevant  and  incompetent 
testimony  is  cured,  if  the  testimony  is  afterward  stricken 
out  by  order  of  the  court,  or  if  the  jury  are  plainly  in- 
structed to  disregard  it.  This  rule  is  based  upon  the 
ground  that  it  will  not  be  presumed  that  juries  are  too 
ignorant  to  comprehend  or  too  unmindful  of  their  duties 
to  fail  to  respect  instructions  as  to  matters  which  are 
peculiarly  within  their  province  to  determine.  The  appel- 
late court  will  rather  presume  that  juries  are  influenced 
in  their  verdict  only  by  legal  evidence.*^     But  some  of  the 


Law  Bep.  504,  37  8.  W.  76 ;  B'eaudette 
V.  Gagne,  87  Me.  534,  33  AH.  23 ;  Def- 
guard  V.  New  York  etc.  R.  Co.,  74  N. 
J.  L.  805,  67  Atl.  609;  Brown  v. 
Brown,  110  App.  Div.  913,  96  N.  Y. 
Supp.  1002 ;  Boland  v.  New  York  City 
E.  Co.,  48  Misc.  Eep.  523,  96  N.  Y. 
Supp.  262;  Tuomey  v.  O'Reilly  etc. 
Co.,  3  Mise.  Eep.  302,  22  N.  Y.  Supp. 
930;  Brady  v.  Nally,  151  N.  Y.  258, 
45  N.  E.  547;  Shealey  v.  South  Caro- 
lina etc.  E.  Co.,  67  S.  C.  61,  45  S.  E. 
119;  Missouri  etc.  E.  Co.  v.  Eenfro 
(Tex.  Civ.  App.),  83  S.  W.  21. 

40  MeGufey  v.  McClain,  130  Ind. 
327,  30  N.  E.  296;  Chicago,  St.  L.  & 
P.  Ey.  Co.  V.  Champion,  9  Ind.  App, 
510,  53  Am.  St.  Eep.  357,  36  N.  E 
221,  37  N.  E.  21;  Birmingham  L.  Co, 
V.  Brinson,  94  Ga.  517,  20  S.  E.  487 
McCabe  v.  Brayton,  38  N.  Y.  166; 
Davis  V.  Hopkins,  18  Colo.  153,  32 
Pae.  70;  Spaulding  v.  Hallenbeck,  35 
N.  Y.  204;  Eoberts  v.  Burgess,  85  Ala. 
192,   4  South.   733. 

«  Tapseot  v.  Gibson,  129  Ala.  503, 
30  South.  23;  Alabama  etc.  E.  Co.  v. 
JFrazier,  93  Ala.  45,  30  Am.  St.  Eep. 
Evidence  V — 25 


28,  9  South.  303;  May  v.  Ausley 
(Ark.),  145  S.  W.  195;  Union  Water 
Co.  v.  Crary,  25  Cal.  504,  85  Am.  Deo. 
145;  Gorman  v.  Pitts,  80  Conn.  531, 
69  Atl.  357;  Goughlin  v.  Poulson,  2 
Maearthur  (D.  C),  308;  McLean  v. 
Hattan,  127  Ga.  579,  56  S.  B.  643; 
Zenk  v.  Troy,  161  Dl.  App.  241; 
Moore  v.  Shields,  121  Ind.  267,  23  N. 
E.  89;  Blizzard  v.  Applegate,  77  Ind. 
516;  Osborne  v.  Eingland,  122  Iowa, 
329,  98  N.  W.  116 ;  Sullens  v.  Chicago 
etc.  E.  Co.,  74  Iowa,  659,  7  Am.  St. 
Eep.  501,  38  N.  W.  545 ;  St.  Paul  etc. 
Ins.  Co.  V.  Haskin,  69  Kan.  863,  77 
Pae.  106;  Hogendobler  v.  Lyon,  12 
Kan.  276;  Southern  R.  Go.  v.  Steele, 
123  Ky.  262,  90  S.  W.  548,  94  S.  W. 
653;  Latham  v.  Aldrieh,  166  Mass. 
156,  44  N.  E.  137;  Butler  v.  Detroit 
etc.  E.  Co.,  131  Mich.  617,  92  N.  W. 
101;  Busoh  v.  Fisher,  89  Mich.  192, 
50  N.  W.  788;  Williams  v.  Wood,  55 
Minn.  323,  56  N.  W.  1066;  Anderson 
V.  Union  etc.  E.  Co.,  161  Mo.  411,  61 
S.  W.  874;  Mueller  v.  Parcel,  71  Neb. 
79-5,  99  N.  W.  684;  Stone  v.  Boston 
etc.  E.  Co.,  72  N.  H.  206,  55  Atl.  359; 
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cases  cited  upon  this  proposition  are  based  upon  the 
ground  that  the  evidence  stricken  out  or  withdrawn  from 
the  consideration  of  the  jury  had  evidently  not  influenced 
the  verdict;  and  there  is  high  authority  for  the  view  that 
the  error  is  not  cured,  if  it  is  impossible  to  say  that  the  im- 
proper testimony  did  not  influence  the  jury,  notwithstand- 
ing the  action  of  the  court.  The  general  rule  to  be  gath- 
ered from  the  cases  may  be  stated  as  follows:  "If,  in  any 
case,  there  is  good  reason  to  believe  that  injury  has  been 
done  to  the  adverse  party  by  the  introduction  of  such  evi- 
dence, notwithstanding  the  caution  and  instructions  of  the 
court,  that  will  furnish  a  sufficient .  cause  for  sending  the 
case  to  another  trial.  But,  unless  there  is  good  ground 
for  suspicion,  it  must  be  presumed  that  the  instructions  of 
the    court    were    not    disregarded."*^     The    question    of 


Eiegler  v.  Tribune  Assn.,  40  App.  Div. 
324,  57  N.  Y.  Supp.  989;  Holmes  v. 
Moffat,  120  N.  T.  159,  24  N.  B.  275; 
Gall  V.  Gall,  114  N.  T.  109,  21  N.  E. 
106;  Gilchrist  v.  Perr/sburg  etc.  T. 
Co.,  21  Ohio  C.  C.  19;  Pacific  Live- 
stock Co.  v.  Isaacs,  52  Or.  54,  96  Pac. 
460;  Yeatman  v.  Hart,  6  Humph. 
(Tenn.)  375;  Houston  etc.  R.  Co.  v. 
Anderson,  44  Tex.  Civ.  App.  394,  98 
S,  W.  440;  Hawkes  v.  Chester,  70  Vt. 
271,  40  Atl.  727;  Lyts  v.  Keevey,  5 
Wash.  606,  32  Pac.  534;  Laeonte  v. 
Kenosha,  149  Wis.  343,  135  N.  W. 
843 ;  Waterman  v.  Chicago  etc.  E.  Co., 
82  Wis.  613,  52  N.  W.  247,  1136;  New 
York  etc.  E.  Co.  v.  Madison,  123  U.  S. 
524,  31  L.  Ed.  258,  8  Sup.  Ct.  Rep. 
246;  Pennsylvania  Co.  v.  Eoy,  102  U. 
S.  451,  20  L.  Ed.  141. 

42  Southern  Pae.  Ry.  Co.  v.  San 
Franoisco  Sav.  Union,  146  Oal.  290, 
106  Am.  St.  Eep.  36,  2  Ann.  Cas. 
962,  70  L.  E.  A.  221,  79  Pac.  961; 
Appeal  of  Sppneer,  77  Conn.  638,  60 
Atl.  289;  Rowland  v.  Carmiehael,  77 
Ga.  350;  Roloff  v,  Luer  etc.  Ice  Co., 
158   111.   App.   614;    Schultz   v.   Ford 


Bros.,  133  Iowa,  402,  12  Ann.  Cas. 
428,  109  N.,W.  614;  Hollingsworth 
V.  City  of  Fort  Dodge,  125  Iowa,  627, 
101  N.  W.  455;  Whittaker  v.  Voor- 
hees,  38  Kan.  71,  15  Pac.  874;  Allen 
V.  Boston  etc.  E.  Co.,  212  Mass.  191, 
98  N.  E.  618;  Smith  v.  Whitman,  6 
Allen  (Mass.),  562;  Dykes  v.  Wyman, 
67  Mich.  236,  34  N.  W.  561;  Taylor 
V.  Adams,  58  Mich.  187,  24  N.  W. 
864;  Larimore  v.  Chicago  etc.  R.  Co., 
65  Mo.  App.  167;  Dorais  v.  Doll,  33 
Mont.  314,  83  Pac.  884;  Deerfield  v. 
Northwood,  10  N.  H.  269,  271;  New- 
man V.  Ernst,  10  N.  Y.  Supp.  310; 
Hamory  v.  Pennsylvania  etc.  R.  Co., 
222  Pa.  631,  72  Atl.  227;  Livingston 
V.  Dunlap,  99  X.  C.  268,  6  S.  E.  200; 
The  Gulf  C.  &  S.  F.  Ry.  Co.  v.  Levy, 
59  Tex.  542,  46  Am.  St.  Eep.  269; 
Church  V.  Waggoner,  78  Tex.  200,  14 
S.  W.  581 ;  Moore  v.  Harper,"  42  W. 
Va.  39,  24  S.  E.  633;  Hanson  v.  John- 
son, 141  Wis.  550,  124  N.  W.  506; 
Richards  v.  Noyes,  44  Wis.  609; 
Spokane  v.  Costello,  42  Wash.  182,  84 
Pac.  652;  Speoht  v.  Howard,  16  Wall. 
(XJ^  S.)  564,  21  L.  Ed.  348;, Armour 
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whether  the  party  has  been  prejudiced  is  really  that  on 
which  the  ultimate  determination  will  rest;  and  the  cir- 
cumstances surrounding  the  admission,  together  with  the 
length  of  the  period  in  which  the  jury  might  have  irreme- 
diably assimilated  the  noxious  evidence,  must  of  necessity 
be  the  main  factors  in  guiding  the  court.**  One  of  the 
chief  aids  in  forming  the  conclusion  is  the  quantum  of  evi- 
dence on  the  subject.  It  is  obvious  that  if  what  is  objec- 
tionable forms  the  whole  of  the  evidence,  it  would  be  un- 
fair to  leave  it  as  the  subject  for  instructions.  Its  effect 
alone  might  be  the  foundation  of  the  verdict.**  A  fortiori 
when  the  evidence  has  been  admitted  on  a  misconception 
of  the  theory  on  which  the  case  should  have  been  tried.*^ 
The  motion  to  strike  out  goes  to  admissibility  and  not  to 
weight,  and  evidence  should  not  be  stricken  out  because  it 
may  be  of  little  weight.  Thus,  when  the  motion  was  predi- 
cated solely  upon  the  ground  that,  though  entirely  proper, 
relevant  and  pertinent  so  far  as  it  went,  yet  it  did  not  go 
far  enough  to  warrant  a  recovery ,  that  another  fact  should 
have  been  proven  in  addition  thereto,  it  was  properly  de- 

V.  KoUmeyer,  161  Fed.  78,  16  L.  E.  A.,  557,  46  South.  705 ;  Englehard  v.  Sut- 

N.   S.,   1110,  88   C.   C.  A.  242.     See,  ton,  7  How.    (Miss.)    99;   Crowley  v. 

alsoi  §  613,  ante.     The  motion  should  Burns  Boiler  etc.  Co.,  100  Minn.  178, 

be   to   strike   out  that   part  which  is  110  N.  W.  969;  Mueller  v.  Weitz,  56 

incompetent:   Colorado  Farm  &  Live-  Mo.  App.  36;  Mowry  v.  Peet,  88  N. 

stock  Co.   V.  York,   38   Colo.   239,  88  T.  453;   Brown  v.   Cowell,  12  Johns. 

Pac.  181;   Metz  v.  Willitts,  14  Wyo.  (N.  Y.)  384;  Delaware  etc.  Canal  Co. 

511,  85  Pac.  380 ;  Powley  v.  Swenson,  v.  Golstein,  125  Pa.  246,  17  Atl.  442 ; 

146  Cal.  471,  -80  Pac.  722 ;  Binolf  v.  Dallas     Homestead      etc.      Assn.      v. 

Thompson,  95  Minn.  230,  103  N.  W.  Thomas,  36  Tex.  Civ.  App.  268,  81  S. 

1026,  104  N.  W.  547;  Keys  v.  Winns-  W.   1041;    Connecticut  etc.  E.   Co.  v. 

boro  Granite  Co.,  76  S.  C.  284,  56  S.  Baxter,  32  Vt.  805;  Beggs  v.  Chicago 

E.  949;  Hoodless  v.  Jernigan,  51  Fla.  etc.  E.  Co.,  75  Wis.  444,  44  N.  W.  633; 

211,  41  South.  194.  Eichards  v.  Noyes,  44  Wis.  609. 

43  Howe   Mach.    Co.   v.   Eosine,   87  44  Mueller  v.  Weitz,  supra;  Illinois 

111.    105;    Selkirk   v.    Cobb,   13    Gray  Cent.  E.  Co.  v.  Ely,  83  Miss.  519,  35 

(Mass.),  313;  Boydan  v.  Haberstumpf,  gouth.  873;  Eiegler  v.  Tribune  Assn 

129  Mich.  137,  88  N.  W.  386;  Sul-  40  App.  Div.  324,  57  N.  Y.  Supp  989  ' 
kowski   V.   Zynda,    160    Mich.    7,    136 

Am.   St.   Rep.   414,   124   N.   W.   536;  *'  ^^""  "■  "^^SO,  131  N.  C.  199, 


Yazoo  etc,  E.  Co.  v.  Eivers,  93  Miss. 


42  8.  E.  584. 
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nied.**  A  party,  having  introduced  evidence  material  to 
the  issue,  has  a  right  to  have  that  evidence  remain  in  the 
ease,  and  its  sufficiency  can  only  be  challenged  in  the  proper 
way.^'' 

§  896  (899).  Effect  of  improper  admission  and  exclusion 
of  evidence. — The  question  constantly  arises  in  the  courts 
whether  a  new  trial  should  be  granted  on  the  ground  of 
the  improper  admission  or  exclusion  of  evidence.  It  is  ob- 
viously impossible  to  lay  down  any  rule  on  this  subject 
which  will  not,  in  individual  cases,  cause  hardship  to  the 
litigant.  On  the  one  hand,  it  would  be  clearly  unjust  to 
establish  the  rule  that  a  new  trial  should  be  granted  in 
every  case  where  errors  have  intervened,  without  any  re- 
gard to  their  effect  upon  the  jury.  On  the  other  hand, 
since  it  is  often  difficult  and  sometimes  impossible  for  the 
appellate  court  to  determine  the  effect  which  improper 
testimony  may  have  had  upon  the  minds  of  the  jury,  there 
are  serious  objections  to  a  practice  which  permits  specula- 
tion on  that  subject.  A  very  conservative  rule  was  thus 
stated  on  this  subject  by  a  great  judge:  "Where  evidence 
has  been  improperly  received  or  rejected,  and  the  verdict 
is  found  against  the  party  taking  the  exception,  and  a  mo- 
tion for  a  new  trial  is  made  on  that  ground,  such  motion 
will  not  be  granted,  if  the  court  can  see  plainly  from  the 
whole  evidence  that,  independently  of  the  evidence  re- 
ceived or  rejected,  the  evidence  in  support  of  the  verdict 
so  decidedly  preponderates  that  a  verdict  the  other  way 
would  be  set  aside  as  against  evidence."  ^^  Another 
learned  judge  somewhat  more  broadlj^  stated  the  rule  which 
has  received  wide  support.     ' '  I  think  the  correct  rule  in  re- 

48  Willcox  V.   Stephenson,   30   Fla.  relevant  to  the  issue;  and,  conversely, 

3Tt,  11  South.  659.  it  should  only  be  sustained  when  all 

47  Metz   V.  Willitts,   14  Wyo.   511,  of   the   evidence   is   irrelevant   to   the 

85  Pac.  380.     A  motion  to  strike  for  issue:  Wandling  v.  Straw,  25  W.  Va, 

irrelevancy,  which  goes  to  all  the  tes-  692. 

timony  of  a  witness  or  all  of  the  testi-  48  Shaw,    C.    J.,    in    Thorndike    v. 

mony   in   a   case,   is   improperly   sns-  City   of   Boston,   1   Met.    (42   Mass.) 

tained    if    any   of    the    testimony    is  242,  249. 


389 


ATTENDANCE    AND    EXAMINATION    OF    WITNESSES. 


896 


gard  to  the  granting  or  refusing  a  new  trial  for  the  admis- 
sion of  irrelevant  or  improper  evidence  is  this :  where  the 
exceptionable  e'vidence  is  of  little  weight  compared  with  the 
rest  of  the  proof,  and  the  latter  clearly  justifies  the  finding 
of  the  jury,  a  new  trial  will  not  granted ;  but  it  must  in  all 
cases  appear  very  satisfactorily  that  the  verdict  must  and 
ought  to  have  been  the  same,  whether  the  questionable  evi- 
dence was  admitted  or  not.'"'''  Upon  this  general  prin- 
ciple, it  is  the  practice  to  deny  a  new  trial  where  the  court 
is  of  the  opinion  that  the  error  in  receiving  or  excluding 
evidence  was  not  prejudicial;  ^°  and  in  some  states  this  rule 
has  been  declared  by  statute.  In  other  words,  the  new  trial 
will  be  denied  where  the  exceptionable  evidence  offered 


49  Dixon,  C.  J.,  in  Smith  v.  Euss, 
22  Wis.  439.  See,  also,  Winkley  v. 
Foye,  33  N.  H.  171,  66  Am.  Dee.  715, 
and  note;  People  t.  Fernandez,  35 
N.  T.  48;  Motes  v.  United  States,  178 
TT.  S.  458,  44  L.  Ed.  1150,  20  Sup.  Ct. 
Eep.  993;  Barber  v.  People,  203  111. 
543,  68  N.  E.  93. 

50  Birmingham  E.  etc.  Co.  v.  Dem- 
mins,  3  Ala.  App.  359,  57  South.  404; 
Wassell  V.  Trapnall,  19  Ark.  677; 
Brownlee  v.  Eeiner,  147  Cal.  641,  82 
Pae.  324;  CahiU  v.  Murphy,  94  Cal. 
29,  28  Am.  St.  Eep.  88,  30  Pae.  195; 
Burdiek  v.  Haggart,  4  Dak.  13,  22 
N.  W.  589;  Crook  v.  Maryland  Inter. 
Trust  Co.,  32  App.  Cas.  (D.  C.)  490 ; 
Burch  V.  Amerieus  Grocery  Co.,  125 
Ga.  153,  53  S.  E.  1008 ;  Spongberg  v. 
Montpelier  First  Nat.  Bank.  15  Idaho, 
671,  99  Pao.  712;  Chicago  etc.  E.  Co. 
V.  Crose,  214  111.  602,  105  Am.  St. 
Eep.  135,  73  N.  E.  865;  Barber  v. 
People,  203  HI.  543,  68  N.  E,  93; 
Chicago  &  G.  W.  Ey.  Co.  v.  Wedel, 
144  111.  9,  32  N.  E.  547;  Miller  v. 
James,  86  Iowa,  242,  53  N.  W.  227; 
Huckins  v.  Eandolph,  75  Kan.  815,  88 
Pae.  540;  State  v.  Woodruff,  47  Kan. 
151,  27  Am.   St.  Eep.  285,  27   Pae. 


842;  Lively  v.  Ball,  2  B.  Mon.  (Ky.) 
53;  Pasquier's  Succession,  12  La.  Ann. 
758;  Hyatt  v.  Pollard  (Md.),  1  Atl. 
873;  Temple  v.  Phelps,  193  Mass.  297, 
79  N.  E.  482;  Wing  v.  Chesterfield, 
116  Mass.  353;  Woods  v.  Gaar  etc. 
Co.,  99  Mich.  301,  58  N.  W.  307; 
Montross  v.  Eddy,  94  Mich.  100,  34 
Am.  St.  Eep.  323,  53  N.  W.  916; 
Nelson  v.  Halvorson,  117  Minn.  255, 
Ann.  Cas.  1913D,  104,  135  N.  W.  818; 
Aske  V.  Duluth  etc.  E.  Co.,  83  Minn. 
197,  85  N.  W.  1011;  Weller  v. 
Wagner,  181  Mo.  151,  79  S.  W.  941; 
Johnson  v.  Dahle,  85  Neb.  450,  123 
N.  W.  437;  Consaul  v.  Sheldon,  35 
Neb.  247;  52  N.  W.  1104  (where  the 
fact  was  admitted  by  the  pleadings)  ; 
Eosenbaum  >'.  Eussell,  35  Neb.  513, 
53  N.  W.  384;  Wallace  v.  Leber,  69 
N.  J.  L.  312,  55  Atl.  475;  Lippe  v. 
Bradner,  120  App.  Div.  230,  105  N. 
Y.  Supp.  225;  Freeman  v.  Brown,  151 
N.  C.  Ill,  65  S.  E.  743;  Palmer  v. 
Cowie,  27  Ohio  C.  C.  617;  Funk  v. 
Hendricks,  24  Okl.  837,  105  Pae.  352; 
Hoar  V.  Leaman  (Pa.),  15  Atl.  716; 
Wingo  V.  Inman  Mills,  76  S.  C.  550, 
57  S.  E.  525;  Souther  v.  Hunt  (Tex. 
Civ.  App.),  141  S.  W.  359;  Webber 
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could  not  have  affected  the  result.^'  In  other  decisions, 
however,  a  stricter  rule  is  declared,  and  it  is  held  that  since 
parties  have  the  right  to  have  the  correct  rule  of  law  ap- 
plied, the  verdict  will  be  set  aside  if  clear  error  has  been 
committed  in  the  admission  or  exclusion  of  evidence,  and 
especially  when  it  is  impossible  to  determine,  as  it  often  is, 
how  the  verdict  may  have  been  affected  by  the  improper  rul- 


V.  Salt  Lake  City  (Utah),  120  Pac. 
503;  Baker  v.  Sherman,  71  Vt.  439, 
46  Atl.  57;  Payne  t.  Grant,  81  Va. 
164;  Lawson  v.  Black  Diamond  Coal 
Min.  Co.,  53  Wash.  614,  102  Pae.  759 ; 
Camden  v.  West  Branch  Lumber  Co., 
i59  W.  Va.  148,  53  S.  E.  409;  Horn- 
buckle  V.  Stafford,  111  TJ.  S.  389,  28 
L.  Ed.  468,  4  Sup.  Ct.  Kep.  515; 
Samson  v.  Ward,  147  Wis.  48,  132  N. 
W.  629;  Stanton  v.  Webster  Tp.,  170 
Mich.  428,  136  N.  W.  421;  Dimmick 
T.  Milwaukee  Ey.  Co.,  18  Wis.  471. 

51  Holmes,  J.,  in  Eeavis  v.  Fianza, 
215  TJ.  S.  16,  54  L.  Ed.  72,  30  Sup.  Ct. 
Eep.  1.  See,  also,  Montgomery-Moore 
Mfg.  Oo.  V.  Leith,  162  Ala.  246,  50 
South.  210;  Ferguson  Lumber  Co.  v. 
Low  (Ark.),  17  S.  W.  879;  Dundon  v. 
McDonald,  146  Cal.  585,  80  Pac.  1034; 
Farmers'  High  Line  Canal  etc.  Co.  v. 
New  Hampshire  Eeal  Estate  Co.,  40 
Colo.  467,  92  Pac.  290;  Wolcho  v. 
Rosenbluth,  81  Conn.  358,  21  L.  E.  A., 
N.  S.,  571,  71  Atl.  566;  Randall  v. 
Parramore,  1  Pla.  409;  Weeks  v. 
Hosch  Lumber  Co.,  133  Ga.  472,  134 
Am.  St.  Rep.  213,  66  S.  E.  168; 
Spongberg  v.  Montpelier  First  Nat. 
Bank,  15  Idaho,  671,  99  Pac.  712; 
Court  of  Honor  v.  Dinger,  221  111. 
176,  77  N.  B.  557;  Behler  v.  Ackley, 
173  Ind.  173,  89  N.  E.  877;  KuW  s. 
Chamberlain,  140  Iowa,  546,  21  L.  R. 
A.,  N.  S.,  766,  118  K  W.  776;  Price 
V.  Thomas,  85  Kan.  619,  IIS  Pac.  87; 
Smith  T.  Doherty,  109  Ky.  616,  60  S. 


W.  380,  22  Ky.  Law  Rep.  1238;  Pirdy 
V.  Phelps,  108  La.  22,  32  South.  182; 
Merrill  v.  Milliken,  101  Me.  50,  63 
Atl.  299;  Horner  v.  Buckingham,  103 
Md.  556,  64  Atl.  41;  Carroll  v.  Boston 
El.  R.  Co.,  200  Mass.  527,  86  N.  E. 
793;  In  re  McNamara,  155  Mich.  585, 
119  N.  W.  1074;  Thielen  v.  Randall, 
75  Minn.  332,  77  N.  W.  992;  Bowling 
V.  Bowling  (Miss.),  47  South.  802; 
Stark  V.  Publishers:  Knapp  &  Co., 
160  Mo.  529,  61  S.  W.  669;  Butte  etc. 
Min.  Co.  V.  Sloan,  16  Mont.  97,  40 
Pae.  217;  Thomas  v.  Thomas,  64  Neb. 
581,  90  N.  W.  630;  Lapointe  v.  Berlin 
Mills  Co.,  75  N.  H.  294,  73  Atl.  406; 
Rodenbough  v.  Rosebury,  24  N.  J.  L. 
491;  Deering  v.  Starr,  118  N.  Y.  665, 
23  N.  E.  125;  Trotter  v.  Angel,  137 
N.  C.  274,  49  S.  E.  329;  Green  v. 
New  York  etc.  R.  Co.,  26  Ohio  C.  C. 
609;  Browning  v.  Akins,  10  Okl.  536, 
62  Pac.  281;  Christenson  v.  Nelson,  38 
Or.  473,  63  Pac.  648;  Steel  v.  Glass, 
189  Pa.  283,  42  Atl.  187 ;  Harmon  v. 
Western  Union  Tel.  Co.,  65  S.  C.  490, 
43  S,  E.  959 ;  Haugen  v.  Chicago  etc. 
R.  Co.,  3  S.  D.  394,  53  N.  W.  769; 
Cummings  v.  Irvin  (Tenn.  Ch.  App.), 
59  S.  W.  153;  Harrell  v.  Broocks,  52 
Tex.  Civ.  App.  334,  113  S.  W.  961; 
FuUam  v.  Goddard,  42  Vt.  162;  Lynch- 
burg Milling  Co.  v.  National  Exch. 
Bank,  109  Va.  639,  64  S.  E.  980; 
Lilly  V.  Eklund,  37  Wash.  532,  79  Pac. 
1107;  Bartlett  v.  Patton,  33  W.  Va. 
71,  5  L.  R.  A.  523,  10  S.  E.  21;  Meyer 
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ijjg_B2  jt  ^\i  ijg  inferred  that  there  is  no  prejudice  from 
the  improper  admission  of  evidence  where  other  and  compe- 
tent evidence  to  the  same  effect  is  uncontradicted  or  over- 
whelming,^^ or  when  the  same  facts  are  proved  by  the  ob- 
jecting party,  ^*  or  where  it  is  evident  that  the  result  would 
have  been  the  same,  even  if  the  error  excepted  to  had  not 
been  committed.^^     In  other  words,  where  the  error  is  so 


V.  Arencls,  126  Wis.  603,  106  N.  W. 
675;  Link  v.  Union  Pac.  E.  Co.,  3 
Wyo.  680,  29  Pac.  741. 

52  Cobb  V.  Doggett,  142  Cal.  142, 
75  Pae.  785;  Denver  etc.  E.  Co.  v. 
Burchard,  35  Colo.  539,  86  Pae.  749; 
Atkinson  v.  Maris,  40  Ind.  App.  718, 

81  N.  K  745;  In  re  County  Printing 
(Iowa),  136  N.  W.  765;  Leis  v.  Pot- 
ter, 68  Kan.  117,  74  Pac.  622;  Eoss 
V.  Sehrieves,  199  Mass.  401,  85  N.  E. 
468 ;  Moore  v.  Machen,  124  Mich.  216, 

82  N.  W.  892 ;  Murphy  v.  Backer,  67 
Minn.  510,  70  N.  W.  799;  McFadden 
y.  Metropolitan  St.  E.  Co.,  161  Mo. 
App.  652,  143  S.  W.  884;  Carpenter 
V.  Lingenfelter,  42  Neb.  728,  32 
L.  E.  A.  422,  60  N.  W.  1022;  Pat- 
tee  V.  Whitcomb,  72  N.  H.  249, 
56  Atl.  459;  Jenks  v.  Thompson, 
179  N.  Y.  20,  71  N.  E.  266;  Peo- 
ple V.  Strait,  154  N.  Y.  165,  47 
N.  E.  1090;  Janney  v.  Eobbing,  141 
N.  C.  400,  53  S.  E.  863;  American 
Case  etc.  Co.  v.  Walton,  22  N".  U.  187, 
133  N.  W.  309;  Gulf  etc.  E.  Co.  v. 
Matthews,  100  Tex.  63,  93  S.  W. 
1068;   Falkner  v.'  Guild,  10  Wis.  563. 

53  Eeed  v.  City  of  Madison,  85  Wis. 
667,  56  N.  W.  182;  Phenix  Ins.  Co. 
V.  Pickel,  3  Ind,  App.  332,  29  N.  E. 
432 ;  La  Duke  v.  Exeter,  97  Mich.  450, 
37  Am.  St.  Eep.  357,  56  N.  W.  85i; 
Commonwealth  v.  Lenousky,  206  Pa. 
277,  55  Atl.  977;  William  Bergenthal 
Co.  V.  Security  State  Bank,  98  Minn. 
414,  108  N.  W.  301;  Bucki  v.  Seitz, 
39  Fla.  55,  21  South.  576. 

64  Doll  V.  People,  145  HI.  253,  34 
N.  E.  413. 


55  Sloss-Sheffield  Steel  etc.  Co.  v. 
Triplett,  4  Ala.  App.  323,  58  South. 
109 ;  Weaver  v.  Caldwell,  9  Ark.  339 ; 
Tedford  v.  EicUer,  162  Cal,  214,  121 
Pac.  730;  Downing  v.  Ernst,  40  Colo. 
137,  92  Pac.  230;  Nickels  v.  Mooring, 
16  Fla.  76;  Braekett  &  Co.  v.  Amerieus 
Grocery  Co.,  127  Ga.  672,  56  S.  E. 
762;  Long  v.  Oliver,  107  Ga.  360,  33 
S.  E.  424;  Bradbury  v.  Idaho  etc. 
Land  Imp.  Co.,  2  Idaho,.  239,  10  Pae. 
620;  Ford  T.  Perkins,  162  111.  App. 
176;  Feitl  v.  Chicago  etc.  E.  Co.,  113 
HI.  App.  381,  211  m.  279,  71  N.  B. 
991;  Indianapolis  Union  E.  Co.  v. 
Betteher,  131  Ind.  82,  28  N.  E.  551; 
Enslow  V.  Ennis  (Iowa),  135  N.  W. 
1105;  Eich  v.  Northwestern  Cattle 
Co.,  48  Kan.  197,  29  Pae.  466 ;  Kerch- 
val  V.  Ambler,  4  Dana  (Ky.),  166; 
Ferguson  v.  Whipple,  3  Bob.  (La) 
344;  Brogan  v.  McEaehern,  103  Me. 
198,  68  Atl.  822;  Moneyweight  Scale  ^ 
Co.  y.  MeCormick,  109  Md.  170,  72' 
Atl.  537;  Dumphy  v.  New  York  etc. 
E.  Co.,  196  Mass.  471,  13  L.  E.  A., 
N.  S.,  1152,  82  N.  E.  675;  Close  v. 
Ann  Arbor  E.  Co.,  169  Mich.  392,  135 
N.  W.  346;  Eenfrew  v.  Goodfellow, 
162  Mo.  App.  333,  141  S.  W.  1153; 
Timmerman  v.  Whiting,  118  Minn.  398, 
137  N.  W.  9;  Hitfds  v.  Backus,  45 
Minn.  170,  47  N.  W.  655;  Gardner  v. 
St.  Louis  etc.  Ey.  Co.,  135  Mo.  90,  36 
S.  W.  214;  Terry  v.  Beatrice  Starch 
Co.,  43  Neb.  866,  62  N.  W.  255;  Oos- 
tello  V.  Scott,  50  Nev.  43,  93  Pac.  1,  94 
Pae.  222 ;  Wason  v.  Burnham,  68  N.  H. 
553,  44  Atl.  693 ;  Schenck  v.  Cut-trell, 
21  N.  J.  L.  5;  Mancg  v.  Hossington, 
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plainly  harmless  that  neither  prejudice  could  have  resulted 
to  the  complaining  party,  nor  can  benefit  be  shown  to  have 
accrued  to  the  other  party,  there  is  no  legal  justification  for 
a  reversal  of  the  judgment.^*  It  is  also  held  that  the  er- 
roneous reception  of  cumulative  evidence  is  harmless  where 
the  facts,  thus  proven,  are  otherwise  legally  shown.^''  It 
will  equally  be- inferred,  however,  that  prejudice  has  re- 
sulted from  excluding  or  admitting  evidence  which  would 


205  N.  Y.  33,  98  N.  E.  203;  Maldo- 
nado  V.  Kspen,  195  N.  Y.  541,  88  N. 
E.  14;  Waggoner  v.  Ball,  95  N.  C. 
323;  Young  v.  Young,  28  Ohio  C.  C. 
179;  Montgomery  v.  Somers,  50  Or. 
259,  90  Pae.  674;  Commercial  Nat. 
Bank  v.  Henninger,  105  Pa.  496; 
Tillinghast  v.  Sawyer  (E.  I.),  68  Atl. 
478;  Tindal  v.  Sublett,  82  S.  C.  199, 
63  S.  E.  960;  MeCutohen  v.  MoCutehen, 
77  S.  C.  129, 12  L.  E.  A.,  N.  S.,  1140,  57 
S.  E.  678 ;  Miller  v.  Koger,  9  Humph. 
(Tenn.)  231;  Steele's  Unknown  Heira 
V.  Belding  (Tex.  Civ.  App.),  148  S. 
W.  592;  City  of  Dallas  v.  Miller,  7 
Tex.  Civ.  App.  503,  27  S.  W.  498; 
Graves  v.  Waitafield,  81  Vt.  84,  69 
Atl.  137;  Bugg  v.  Seay,  107  Va.  648, 
122  Am.  St.  Eep.  877,  60  S.  E.  89; 
Jones  V.  Singer  Mfg.  Co.,  38  W.  Va. 
147,  18  S.  E.  478;  Frisk  v.  Eeigel- 
man,  75  Wis.  499,  17  Am.  St.  Eep. 
198,  43  N.  W.  1117,  44  N.  W.  766; 
Alsop  V.  Hutton,  1  Wyo.  284;  "South- 
ern E.  Co.  V.  St.  Louis  Hay  etc.  Co., 
153  Fed.  728,  82  C.  0.  A.  614. 

B6  Southern  Cotton  Oil  Co.  v. 
Harris  (Ala.),  57  South.  854;  Okler- 
shaw  V.  Matteson  etc.  Mfg.  Co.,  19 
Cal.  App.  179,  125  Pac.  263;  Maca- 
fee  V.  Higgins,  31  App.  Cas.  (D.  C.) 
355 ;  Investment  Co.  v.  Trueman,  63 
Fla.  184,  57  South.  663;  Thompson 
V.  Barber,  87  Kan.  692,  125  Pac.  33; 
Davis  V.  Alexander,  99  Me.  40,  58 
Atl.  55;  Jaquith  v.  Morrill,  204  Mass. 
181,  90  N.  E.  556;  Morris  v.  St.  Paul 


City  E.  Co.,  105  Minn.  276,  117  N.  W. 
500;  Norris  v.  St.  Louis  etc.  E.  Co., 
239  Mo.  695,  144  S.  W.  783;  McGloth- 
lin  V.  Meaux  (Miss.),  38  South.  317; 
Knipe  v.  Washoe  Copper  Min.  Co., 
37  Mont.  161,  59  Pac.  129;  Costello 
V.  Scott,  30  Nev.  43,  93  Pac.  1,  94 
Pac.  222;  Perry  v.  Maryland  Casualty 
Co.,  75  N.  H.  199,  72  Atl.  369;  Mul- 
holland  v.  Jones,  83  N.  J.  L.  604,  83 
Atl.  875;  Zilke  v.  Johnson,  22  N.  D. 
75,  132  N.  W.  640;  Fuller  v.  Coats, 
18  Ohio  St.  343;  Missouri  etc.  E.  Co. 
V.  Jones,  32  Okl.  9,  121  Pae.  623; 
Mahon  v.  Eankin,  54  Or.  328,  102  Pae. 
608,  103  Pac.  53 ;  Carr  v.  American 
Locomotive  Co.,  29  E.  I.  276,  70  Atl. 
196 ;  Knights  of  Pythias  v.  Allen,  104 
Tenn.  623,  58  S.  W.  241;  Webber  v. 
Salt  Lake  City  (Utah),  120  Pac.  503; 
Lathrop  v.  Levarn,  83  Vt.  1,  74  Atl. 
331;  Virginia  E.  Co.  v.  Jefferies, 
Admr.,  110  Va.  471,  66  S.  E.  731; 
Brennan  v.  Healy,  67  Wash.  25S,  121 
Pac.  59;  Scott  v.  Hughes,  66  W.  Va. 
573,  66  S.  E.  737;  Samson  v.  Ward, 
147  Wis.  48,  132  N.  W.  629;  Sloth- 
ower  V.  Hunter,  15  Wyo.  189,  88  Pac. 
36;  Fidelity  Mut.  Life  Assn.  v.  Met- 
tler,  185  U.  S.  308,  46  L.  Ed.  922,  22 
Sup.  Ct.  Eep.  662. 

57  Brill  V.  Eddy,  115  Mo.  596,  22 
S.  W.  488;  Chase  v.  Caryl,  57  N.  J.  L. 
545,  31  Atl.  1024;  McLendon  v.  Frost, 
57  Ga.  448.  See  §  8,  ante;  §  900, 
post. 
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turn  the  scale  where  there  was  a  genuine  conflict.  In  such 
cases  it  has  been  held  that  almost  any  error  becomes  mate- 
rial, especially  where  the  evidence  consists  principally  of 
the  testimony  of  the  parties  each  in  support  of  his  own 
claim.  Thus,  in  a  personal  injury  action,  where  the  whole 
trend  of  the  plaintiff 's  case  was  to  the  effect  that  she  could 
not  walk  without  artificial  aid,  the  improper  exclusion  of 
her  doctor's  testimony  that  he  saw  her  walking  without 
such  aid  was  prejudicial.     "The  point,"    said   the    court, 

"was  sharply  controverted  and  was  a  deadly  one 

Where  the  crucial  issue  in  a  case  turns  on  a  question  of 
fact  upon  which  the  evidence  is  in  direct  conflict,  the  ex- 
clusion of  competent  evidence  is  a  matter  of  much  more 
consequence  than  it  would  be  in  a  case  where  the  testimony 
on  the  point  was  substantially  all  one  way."®®  It  is  not 
prejudicial  error,  however,  to  exclude  evidence  on  an  im- 
proper ground,  when  it  is  otherwise  properly  excluded.^® 

§  897  (900).  Same,  continued. — It  may  be  inferred  from 
the  cases  already  cited  that  in  some  jurisdictions  it  is  held 
that  if  irrelevant  or  incompetent  evidence  is  received  which 
has  a  tendency  to  prejudice  the  minds  of  the  jury  or  to 
mislead  them,  a  new  trial  should  be  granted;^"  and  the 

58  Chlanda  v.  St.  Louis  Transit  Co.,  itt,     130     Cal.     149,     62     Pac.     384; 

213    Mo.    244,    112   S.   W.   249.     See,  Shaughnessy  v.  Holt,  236  111.  485,  86 

also,  Leslie  v.  Sims,  39  Ala.  161;  In  N.  B.  256;  Brunker  v.  Cummings,  133 

re    Darrow    (Ind.    App.),    83    N.    E.  Ind.   443,    32    N.   B.    732;    Kurtz    v. 

1026;   Broadwell  v.   Conover,   186   N.  Payne   Inv.   Go.    (Iowa),   135   N.   W. 

Y.  429,  79  N.  E.  402;  Pink  V.  Glauber,  1075;  Cincinnati  Punch  etc.  Co.  v. 
121  N.  Y.  Supp.  297.                                ^    Thompson,  80  Kan.  467,  102  Pac.  848; 

B9  Vaughn  Mach.  Co.  v.   Quintard,  Chesapeake  etc.  E.  Co.  v.  Wiley,  134 

37    App.   Div.   368,   55   N.   Y.   Supp.  Ky.  461,  121  S.  W.  402;  Itutch  v.  Bod- 

1114.  well  Granite  Co.,  94  Me.  34,  46  Atl. 

«o  Lay  V.  Fuller   (Ala.),  59  South.  787;   Commonwealth  v.  Bosworth,  22 

609;  Murphy  v.  St.  Louis  etc.  E.  Co.,  Pick.   (Mass.)   397;   Mills  v.  Warner, 

92  Ark.   159,  122  S.  W.  636;   Sterne  167    Mich.    619,     133     N.     W.     494; 

V.  Mariposa  Commercial  etc.  Co.,  153  Pennsylvania  Min.   Co.   v,   Brady,   14 

Cal.  516,,  67  Pac.  66;  Howe  v.  Frith,  Mich.  260;  Eiggs  v.  Metropolitan  St. 

43  Colo.  75,  127  Am.  St.  Eep.  79,  15  E.  Co.,  216  Mo.  304,  115  S.  W.  969; 

Ann.  Cas.  1069,  17  L.  R.  A.,  N.  S.,  Faulkner  v.  Gilbert,  61  Neb.  602,  85 

672,  95  Pac.  603;  Marsteller  v.  Leav-  N.  W.  843;  Gibson  v.  Boston,  75  N. 
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rule  has  sometimes  been  declared  that  a  new  trial  will 
be  granted,  unless  it  can  be  seen  that  such  evidence  could 
have  had  no  influence  upon  the  jury.*^  The  following  test 
was  given  by  the  court  of  appeals  of  New  York:  "When 
the  evidence  on  each  side  is  so  nearly  balanced  that  a  de- 
termination either  way  would  not  be  reversed  upon  ap- 
peal, it  cannot  be  said  that  the  losing  party  is  not  preju- 
diced by  material  evidence  testified  to  by  an  incompetent 
witness  against  his  objection.  "^^  And  so  long  as  the 
chances  are  equal  that  it  may  have  had  some  effect  one 
way  or  the  other,  the  party  excepting  is  entitled  to  the 
benefit  of  the  principle  that  irrelevant  testimony  should  be 
shut  out  from  the  jury.*'^     As  we  have  already  shown,  when 


H.  405,  75  Atl.  103 ;  Center  v.  Center, 

38  N.  H.  318;  Leinian  v.  Seely,  136 
N.  Y.  Supp.  35;  In  re  Bradbury,  105 
App.  Div.  250,  93  N.  Y.  Supp.  418; 
Akin  V.  Lee,  206  N.  Y.  20,  99  N.  E. 
85 ;  McNeill  v.  Durham  ete.  R.  Co., 
130  N.  C.  256,  41  S.  E.  383;  Meek 
V.  Daugherty,  21  Okl.  859,  97  Pae. 
557;  Aldrich  v.  Columbia  St.  R.  Co., 

39  Or.  263,  64  Pae.  455;  Stopper  v. 
Kantner,  29  Pa.  Super.  Ct.  48; 
Francis  v.  Butler  M.  Ins.  Co.,  7  R.  I. 
159 ;  Richardson  v.  Gage,  28  S.  D.  390, 
133  N.  W.  692 ;  Peniiington  v.  Thomp- 
son Bros.  Lumber  Co.  (Tex.  Civ. 
App.),  122  S.  W.  923;  Perry  v.  Ruth- 
erford, 39  Tex.  Civ.  App.  477,  87 
S.  W.  1054;  Fowlie  v.  McDonald,  82 
Vt.  230,  72  Atl.  989;  Sudden  v.  Mor^e, 
48  Wash.  101,  92  Pae.  901;  Trego 
V.  Roosevelt  Min.  Co.,  136  Wis.  315, 
117  N.  W.  855;  Rooney  v.  Milwaukee 
Chair  Co.,  65  Wis.  397,  27  N.  W.  24; 
Klauder-WeldoE  Dyeing  Mach.  Co.  v. 
Gagnon,  166  Fed.  286,  92  C.  C.  A. 
204. 

81  Santillan  v.  Moses,  1  Cal.  92; 
Owen  V.  Jones,  14  Ark.  502;  Foye  v. 
Leighton,  24  N.  H.  29;  Ames  v. 
Potter,  7  R.  I.  265;  State  v.  Avery,  17 


Wis.  672;  Harrison  v.  Baker,  15  Neb. 
43,  15  N.  W.  541 ;  Hutehins  v.  Hutch- 
ins,  98  N.  Y.  56. 

62  In  re  Eysaman's  Will,  113  N.  Y. 
62,  3  L.  R.  A.  599,  20  N.  E.  613. 

,63  Montgomery  St.  R.  Co.  v.  Hast- 
ings, 138  Ala.  432,  35  South.  412; 
Strickland  v.  Strickland  (Ark.),  146 
S.  W.  501 ;  Peterson  v.  Mineral  King 
Fruit  Co.,  140  Cal.  624,  74  Pae.  162; 
Mizell  V.  Travelers'  Ins.  Co.,  44  Fla. 
799,  33  South.  454;  Haner  v.  North- 
ern Pae.  R.  Co.,  7  Idaho,  305,  62  Pae. 
1028;  Indianapolis  St.  R.  Co.  v. 
Whitaker,  160  Ind.  125,  66  N.  E. 
433;  Sheldon  v.  Thornburg,  153 
Iowa,  622,  133  N.  W.  1076;  Gille- 
land  v.  Schuyler,  9  Kan.  569;  Louis- 
ville etc.  R.  Co.  V.  Frazee,  24  Ky. 
Law  Rep.  1273,  71  S.  W.  437;  Morton 
v.  Clark,  181  Mass.  134,  63  N.  E. 
409;  Wright  v.  Crane,  142  Mich.  508, 
106  N.  W.  71;  Hoberg  v.  State,  3 
Minn.  262;  Eedmou  v.  Metropolitan 
St.  R.  Co.,  185  Mo.  1,  105  Am.  St. 
Rep.  558,  84  S.  W.  26;  New  Kentucky 
Coal  Co.  V.  Union  Pae.  R.  Co.,  52  Neb. 
127,  71  N.  W.  948;  Curry  v.  Congress 
Hall  Hotel  Co.,  75  N.  J.  L.  735, 
73  Atl.  124;  Blaisdell  v.  Long  Island 
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the  controversy  must  be  determined  largely  upon  the  tes- 
timony of  the  parties  alone,  the  admission  of  incompetent 
or  irrelevant  testimony  on  behalf  of  either  party  is  neces- 
sarily harmful.®*  In  equity  cases,  it  will  be  presumed  that 
the  trial  judge  disregarded  incompetent  or  irrelevant  tes- 
timony; and  errors  in  the  admission  of  such  evidence  do 
not  afford  ground  for  reversal  where  there  is  sufficient  tes- 
timony to  support  the  decree.**^  The  fact  that  incompetent 
testimony  has  been  received  is  not  sufficient  ground  for  re- 
versing the  judgment  where  the  case  is  tried  without  a  jury. 
In  such  case,  the  appellate  court  will  give  no  weight  to 
such  testimony  in  the  determination  of  the  appeal,  and 
will  not  reverse  the  judgment  on  that  account.*"     In  trials 


B.  Co.,  152  App.  Div.  218,  136  N. 
Y.  Supp.  768;  Farmers'  Bank  v. 
WMnfield,  24  Wend.  (N.  Y.)  419; 
Boise  V.  Atchison  etc.  K.  Co.,  6  Okl. 
243,  51  Pac.  662;  Havens  v.  Rhode 
Island  Suburban  E.  Co.,  26  E.  I.  48, 
58  Atl.  247;  Nash-pille  etc.  B.  Co.  v. 
Brundige,  114  Tenn.  31,  31  Ann.  Gas. 
887,  84  S.  W.  805;  Meyers  v.  San 
Pedro  etc.  B.  Co.,  36  Utah,  307,  104 
Pac.  736;  Wheeling  Mold  etc.  Co.  v. 
Wheeling  Steel  etc.  Co.,  58  W.  Va. 
62,  51  S.  E.  129. 

64  Mcintosh  V.  McNair,  53  Or.  87, 
99  Pac.  74. 

65  Seott  V.  Aultman  Co.,  211  111. 
612,  71  N.  E.  1112;  Bitter  v.  Schenk, 
101  111.  387;  Hasner  v.  Patterson,  70 
Iowa,  681,  28  N.  W.  493;  Kleinmann 
V.  Giesselmann,  114  Mo.  "437,  35  Am. 
St.  Rep.  761,  21  S.  W.  796;  Liver- 
pool &  L.  &  G.  Ins.  Co.  V.  Buckstaff, 
38  Neb.  146,  41  Am.  St.  Bep.  724,  56 
N.  W.  695;  Prime  v.  Yonkers,  199 
N.  Y.  542,  93  N.  E.  1129. 

66  Wood  V.  Potts,  140  Ala.  425,  37 
South.  253;  Boston  etc.  Smelting  etc. 
Co.  V.  Lewis  (Ariz.),  73  Pac.  448; 
Waters  v.  Merit  Plants  Co.,  76  Ark. 
252,  88  S.  W.  879;  Whitney  v.  Buck- 


man,  13  Cal.  536;  Casserleigh  v. 
Green,  28  Colo.  392,  65  Pac.  32; 
United  States  v.  Ballinger,  35  App.. 
Cas.  (D.  C.)  429;  Lundholm  v.  Mystic 
Workers  etc.,  164  111.  App.  472; 
Adams  v.  Dale,  38  Ind.  105;  Bobbins 
v.  Sackett,  23  Kan.  301;  Parker  v. 
Catron,  120  Ky.  145,  27  Ky.  Law  Rep. 
536,  117  Am.  St.  Bep.  575,  85  S.  W. 
740;  Lloyd  v.  Simons,  97  Minn.  315, 
105  N.  W.  902;  Bule  v.  Rule  (Miss.), 
39  South.  782;  Way  v.  Sherman,  30 
Mont.  410,  76  Pac.  942;  Byrnes  v. 
Eley,  70  Neb.  283,  97  N.  W.  298; 
Fox  V.  Erbe,  100  App.  Div.  343,  91 
N.  Y.  Supp.  832;  Robbins  v.  Farwell, 
193  Pa.  37,  44  Atl.  260;  Godfrey  v. 
Faust,  20  S.  D.  203,  105  N.  W.  460, 
18  S.  D.  567,  101  N.  W.  718;  Monta- 
gue v.  Thomason,  91  Tenn.  168,  18  S. 
W.  264;  Yates  v.  Billings  (Tex.  Civ. 
App.),  148  S.  W.  1130;  Schettler  v. 
Lynch,  23  Utah,  305,  64  Pac.  955; 
Abbott  V.  Cobb,  17  Vt.  593;  Steptoe 
V.  Pollard,  30  Gratt.  (Va.)  689; 
Davies  v.  Cheadle,  31  Wash.  168;  71 
Pac.  728;  Currie  v.  Michie,  123  Wis. 
120,  101  N.  W.  370;  Frisk  v.  Reigel- 
man,  75  Wis.  499,- 17  Am.  St.  Rep. 
198,  43  N.  W.  1117,  44  N.  W.  766; 
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without  a  jury,  there  are  obvious  reasons  for  dispensing 
with  the  rigid  insistence  upon  the  rules  of  evidence  which 
would  be  proper  in  trials  before  a  jury.^'^  The  judge  will 
be  assumed  to  have  considered' the  objectionable  matter. 
It  has  been  well  put  in  a  Colorado  case,  "It  is  true  that 
no  such  evidence  is  competent,  and,  had  the  case  been  tried 
to  a  jury,  appellant  might  have  been  prejudiced  by  a  fail- 
ure to  suppress  it;  but,  having  been  tried  by  a  judge  fa- 
miliar with  the  rules  of  evidence,  the  presumption  is  that 
it  was  wholly  disregarded,  and  the  gist  of  the  contention 
seems  to  be,  not  that  the  court  acted  upon  the  evidence 
to  the  prejudice  of  the  appellant,  but  that  he  failed  to 
state  that  he  had  disregarded  it."®^  The  case  of  the  re- 
fusal of  proper  evidence  on  the  trial  is  subject  to  very 
different  considerations  from  those  applicable  to  the  im- 
proper admission  of  it.  The  exclusion  of  the  evidence 
might  change  the  legal  features  of  the  cause,  and  lead  to 
a  determination  of  it  upon  principles  wholly  inapplicable, 
in  case  the  evidence  had  been  admitted.  "The  improper 
rejection  of  testimony  on  the  trial  before  the  judge  where 
the  jury  has  been  dispensed  with  should  constitute  the  sub- 
ject of  review  on  the  writ  of  error,  as  in  the  case  of  a  trial 

Mammoth     Min.    Co. .  v.    Salt    Lake  95    Fed.    231,    37   C.    C.    A.    52.     In 

Foundry  etc.  Co.,  151  U,   S.  447,  38  Hatch  v.  Bayless,  164  Mo.  App.  216, 

L.  Ed.  229,  14  Sup.  Ct.  Eep.  384.  146  S.  W.  839,  there  is  a  disposition 

67  Shelley  v.  Wescott,  23  App.  Gas.  to  break  from  the  line  of  authority. 
(D.  C.)   135.  The   dissenting   opinion   of   Gray,   J., 

68  Standard  Ace.  Ins.  Co.  v.  Fried-  marks  the  better  law.  In  California, 
enthal,  1  Colo.  App.  5,  27  Pac.  88.  in  Re  James,  124  Cal.  653,  57  Pae. 
See,  also,  Nelms  v.  Kennon,  88  Ala.  578,  it  is  held  that  the  admission  of 
329,  6  South.  744;  Mcintosh  v.  Fisher,  improper  evidence,  under  objection, 
125  111.  App.  511;  Hunt  v.  Higman,  which  tends  in  any  degree  to  affect  the 
70  Iowa,  406,  30  N.  W.  769;  Lewis  final  conclusion  of  the  court,  is  ground 
V.  Frankle,  158  Mo.  App.  262,  138  S.  for  reversal  of  the  judgment  upon 
W.  64;  Lynch  v.  -Grayson,  5  N.  M.  appeal,  and  for  ordering  a  new  trial, 
487,  25  Pac.  992;  Evans  v.  Martin,  6  notwithstanding  there  may  be  suffl- 
Tex.  Civ.  App.  331,  25  S.  W.  688;  cient  other  evidence  in  the  record  to 
Victoria  Copper  Min.  Co.  v.  Haws,  7  support  the  findings  of  fact.  See,  also, 
Utah,  515,  27  Pac.  695;  Poling  v.  Con-  Northwestern  Redwood  Co.  v.  Dieken, 
don-Lniio  Boom  etc.  Co.,  55  W.  Va.  13  Cal.  App.  689,  110  Pac.  591;  In  ro 
529,  49  S.  E.  279;  Dunlap  v.  Hopkins,  De  Gottardi,  114  Fed.  328. 
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before  the  jury. ' '  *"  There  is,  of  course,  the  usual  qualifi- 
cation when  the  exclusion  is  harmless,  and  the  admission 
of  the  evidence  would  not  have  affected  the  judgment.'"' 

§  898  (901).  Weight  of  evidence— Positive  and  nega- 
tive.— In  other  parts  of  this  work  frequent  allusion  has 
been  made  to  the  weight  of  the  various  kinds  of  evidence 
which  have  been  there  discussed.  And  also  to  the  familiar 
distinction  between  the  relevancy  or  admissibility  of  evi- 
dence and  its  weight.  In  the  one  case  the  objection  goes 
to  the  exclusion  of  the  evidence ;  in  the  other  it  is  made  at 
a  different  stage  of  the  trial  and  for  a  different  purpose. 
At  this  point  it  is  only  necessary  to  briefly  call  attention 
to  one  or  two  branches  of  the  subject  not  elsewhere  re- 
ferred to.  It  is  a  general  rule  of  evidence  that,  all  other 
things  being  equal,  afftrmative  testimony  is  stronger  than 
negative;  in  other  words,  that  "the  testimony  of  a  cred- 
ible witness,  that  he  saw  or  heard  a  particular  thing  at  a 
particular  time  and  place  is  more  reliable  than  that  of  an 
equally  credible  witness  who,  with  the  same  opportunities, 
testifies  that  he  did  not  hear  or  see  the  same  thing  at  the 
same  time  and  place.  "''^  The  reason  for  this  rule  is  that 
the  witness  who  testifies  to  a  negative  may  have  forgotten 
what  actually  occurred,  while  it  is  impossible  to  remember 

69  Arthurs  v.  Hart,  17  How.  (U.  Eckert  t.  Fire  Ins.  Co.,  147  Iowa,  507, 
8.)   6,  15  L.  Ed.  30.  124  N.  W.  170;  Miller  v.  Louisville  R. 

70  Casserleigli  v.  Green,  12  Colo.  Co.,  148  Ky.  126,  146  S.  W.  26;  Auld 
App.  515,  56  Pao.  189;  Hall  v.  Otis,  v.  Walton,  12  La.  Ann.  129;  Cart- 
77  Me.  122;  Matter  of  Cameron,  47  wright  v.  New  Orleans  Ry.  etc.  Co., 
App.  Div.  120,  62  N.  Y.  Supp.  187;  131  La.  210,  59  South.  124;  Northern 
Beaeh  v.  O'Riley,  14  W.  Va.  5S.  Central  R.  Co.  v.  State,  100  Md.  404, 

71  Pool    V.    Devers,    30    Ala.    672 ;  108  Am.  St.  Rep.  439,  3  Ann.  Gas.  445, 


Rieoio  v.  People's  By.  Co.   (Del.),  82  60  Atl.   19;   Lucas  v.  GofC,  33 

Atl.  604 ;  Le  Cointe  v.  United  States,  629 ;  Horandt  v.  Central  R.  Co.,  78  N. 

7   App.   Gas.    (D.   C.)    16;    Wood   v.  J.  L.  190,  73  Atl.  93 ;  Hoffman  v.  Met- 

State,  9  Ga.  App.  365,  71  S.  E.  500;  ropolitan  Ins.  Go.,  141  App.  Div.  713, 

Johnson  v.  State,  14  Ga.  §5;  Pleenor  126  N.  Y.  Supp.  436;  Coles  v.  Perry, 

V.  Oregon  Short  Line  R.  Co.,  16  Idaho,  7  .  Tex.    109:    Farmers'   etc.    Bank    v. 

781,  102  Pac.  897;   Pease  v.  Chicago  Champlain   Transp.   Go.,,  23   Vt.    186, 

etc.  Tract  Co.,  158  111.  App.  446;  Allen  56  Am.  Dec.  68;   Fisher  v.  Berwind- 

V.  Bond,  112  Ind.  523,  14  N.  E.  492;  White  Coal  Min.  Co.,  64  W.  Va.  304, 
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what  never  existed/^  But,  in  applying  the  rule,  much  de- 
pends upon  circumstances,  such  as  the  opportunity  of  wit- 
nesses for  knowing  and  the  attention  which  they  have  given 
to  the  matter;  and  the  mere  fact  of  one  witness  testifying 
directly  contrary  to  another  does  not  discredit  either ;  ''^ 
the  attention  of  the  jury  should  be  directed  to  the  facts  and 
circumstances  of  the  case  to  prevent  the  unjust  operation 
of  the  rule.'^*  Thus,  the  fact  that  certain  witnesses  heard 
a  whistle  and  bell  of  an  engine  at  a  crossing  is  not  neces- 
sarily in  conflict  with  the  testimony  of  others  who  heard 
nothing,  for  the  observation  of  the  fact  by  some  is  entirely 
consistent  with  the  failure  of  others  to  observe.''^  Wher- 
ever it  can  be  perceived  that  a  positive  witness  is  guilty  of 
perjury  unless  his  statement  is  true,  while  a  negative  wit- 
ness may  be  honestly  mistaken,  the  issue  should  be  found 
in  favor  of  the  former  if  the  witnesses  are  of  equal  credi- 
bility/^ Where  two  witnesses  directly  contradict  each 
other,  and  the  veracity  of  neither  is  impeached,  the  pre- 
sumption of  truth  is  in  favor  of  the  witness  who  swears  af- 

131  Am.  St.  Eep.  898,  61  S.  E.  910 ;  An-  T4  Farmers'  &  Meeh.  Bank  v.  Cham- 

derson  v.  Horlick's  etc.  Milk  Co.,  137  plain  Trans.  Co.,  23  Vt.  186,  56  Am. 

Wis.   569,    111   N.   W.    342;    Alft   v.  Deo.  68. 

City  of  Clintonville,  126  Wis.  334,  105  T5  Horn  v.   Baltimore  &  Ohio   By. 

N.  W.  561;  Ealphv.  Chicago  &  N.  W.  Co.,   54   Fed.   301,   4   C.    C.   A.   346; 

By.   Co.,   32  Wis.   177,   14  Am.  Bep.  Atlanta  &  West  Point  By.  Co.  v.  John- 

725;    United   States  v.   Baltimore   B.  son,  66  Ga.  259.     The  contrary  is  held 

Co.,  170  Fed.  456 ;   Delaware  etc.  B.  in  Hoffman  v.  Fitchburg  By.  Co.,  67 

Co.  V.  Devore,  114  Fed.  155,  52  C.  C,  Hun,  581,  -22  N.  Y.  Supp.  463.     As  to 

A.  77;  Crew  v.  St.  Louis  etc.  B.  Co.,  what  is  sufficient  negative  testimony 

20  Fed.  87;  Lane  v.  Jackson,  20  Beav.  to  make  a  conflict  for  the  jury,  see 

535,  52  Eng.  Beprint,  710;  1  Whart.  Hoffard  v.  Bailway  Co.,  138  Iowa,  543, 

Ev.,  §  415  ;  Stark.  Ev.  867.     As  to  what  16  L.  B.  A.,  N.  S.,  797,  110  N.  W. 

^  not  negative  testimony,  see  Cox  v.  446;    Ires  v.  Wisconsin  etc.  By.   Co., 

Schuylkill   Valley    Traction    Co.,    214  128  Wis.  357,  107  N.  W.  452. 

Pa.  223,  63  Atl.  599;  New  York  C.  &  T6  Van   Patten   ^.   Schenectady   St. 

St.  L.  B.  Co.  V.  Bobbins,  38  Ind.  App.  B.  Co.,  80  Hun   (N.  Y.),  494,  30  N. 

172,  76  N.  B.  804.  Y.  Supp.  502;   Culhane  v.  New  York 

72  Stitt    y.    Huidekopers,    17   Wall.  Cent.  etc.  E.  Co.,  67  Barb.    (N.  Y.) 

(TJ.  S.)  384,  21  L.  Ed.  644.  562;   St.  Louis  etc.  B.  Co.  v.  Manly, 

TS  Draper  v.  Baker,  61  Wis.  450,  50  58  111.  300 ;  Draper  v.  Baker,  61  Wis. 

Am.  Eep.  143,  21  N.  W.  527.  450,  50  Am.  Bep.  143,  21  N.  W.  530 . 
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firmatively.'^''  So  the  positive  testimony  of  a  single  witness 
is  entitled  to  more  weight  than  that  of  several  wit- 
nesses, equally  credible,  who  testify  negatively  or  to  collat- 
eral circumstances,  merely  persuasive  in  their  character, 
from  which  a  negative  may  be  inferredJ^  But  the  rule 
that  positive  testimony  is  of  greater  weight  than  negative 
has  some  important  exceptions ;  it  does  not  go  so  far  as  to 
render  the  latter  necessarily  inefficient  in  case  of  the  for- 
mer, and  it  should  never  come  in  conflict  with  the  general 
rule  that  the  weight  of  the  testimony  should  he  left  to  the 
jury;  because  negative  testimony  is  admissible,  and,  to- 
gether with  corroborating  circumstances,  may  outweigh 
positive  testimonyJ^  In  a  recent  action  to  recover  for  the 
death  of  plaintiff's  intestate,  alleged  to  have  been  caused 
by  the  negligence  of  defendant's  chauffeur  in  operating  an 
automobile,  owned  by  defendant  and  in  which  he  was  rid- 
ing, although  there  was  some  evidence  that  the  horn  of  the 
automobile  was  sounded  as  the  car  approached  the  dece- 
dent, it  was  held  that  the  jury  could  find  to  the  contrary  on 
the  evidence  of  witnesses  who  were  so  close  to  the  place  of 
the  accident  that  they  could  have  heard  the  horn,  if  it  had 

77  Hepburn  v.  Citizens'  Bank  of  935,  8  L.  E.  A.,  N.  S.,  643,  109  N. 
Louisiana,  2  La.  Ann.  1007,  46  Am.  W.  835;  Stotler  v.  Chicago  etc.  R. 
Dee.  564;  Harris  v.  Bell,  27  Ala.  520;  Co.,  200  Mo.  107,  98  S.  W.  509;  State 
Stark.  Ev.  516.  v.   Kansas   City   etc.   E.   Co.,   70   Mo. 

78  Hinton  v.  Cream  City  Ey.  Co.,  App.  634;  State  v.  Gates,  20  Mo.  400; 
65  Wis.  323,  27  N.  W.  147;  Pennoyer  State  v.  MeLeod,  35  Mont.  372,  89 
T.  Allen,  56  Wis.  502,  73  Am.  Eep.  Pac.  831;  HiHretli  v.  Marshall,  51 
728,  14  N.  W.  609;  Sanborn  v.  Bab-  N.  J.  Eq.  241,  27  Atl.  465 ;  Bohringer 
cock,  33  Wis.  400;  Wiekham  v.  Eail-  v.  Campbell,  137  N.  Y.  Supp.  241; 
■way  Co.,  95  Wis.  25,  69  N.  W.  982;  Greany  v.  Long  Island  Ey.  Co.,  101 
Eyan  v.  Eailway  Co.,  108  Wis.  122,  N.  Y.  419,  5  N.  E.  425;  Daubert  v. 
83  N.  W.  770 ;   3  Greenl.  Bv.,  §  375.  Delaware  etc.  E.  Co.,  199  Pa.  345,  49 

79  Stoddard  v.  Kelly's  Admr.,  50  Atl.  72 ;  Lighthouse  v.  Chicago,  M.  & 
Ala.  452;  Nelson  t.  Iverson,  24  Ala.  St.  P.  Ey.  Co.,  3  S.  D.  518,  54  N.  W. 
9,  60  Am.  Dec.  442 ;  Matthejvs  V.  Poyl-  320;  Van  Salvellergh  v.  Green  Bay 
thress,  4  Ga.  287;  Indiana  etc.  E.  Co.  Traction  Co.,  132  Wis.  166,  111  N.  W. 
V.  Otstot,  113  111.  App.  37;  Cotton  1120;  Kelley  v.  Sehupp,  60  Wis.  76, 
V.  Willmar  etc.  E.  Co.,  99  Minn.  366,  18  N.  W.  725. 

116   Am.   St.   Eep.   422,   9   Ann.   Cas. 
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been  sounded  and  who  testified  that  they  did  not  hear  it.^" 
In  another  part  of  this  work  we  have  already  dealt  with  the 
subject  of  negative  testimony.^^  Care  must  be  taken  to 
keep  distinct  the  case  of  difference  of  testimony  from  that 
of  direct  contradiction.  In  the  former  case  the  evidence  is 
positive  from  both  witnesses.  Thus,  when  one  testifies 
that  a  light  was  of  a  particular  color  and  another  that  it 
was  of  a  different  color,  then,  other  things  being  equal,  both 
witnesses  are  affirming  positively.  So  where  one  witness 
testified  to  a  white  light  only  and  another  to  a  white  and 
green  light  being  exhibited,  the  court  said  the  question  as 
to  positive  and  negative  testimony  was  not  involved,  and 
the  evidence  did  not  require  the  court  to  charge  upon  that 
subject,  and  it  was  entirely  for  the  jury  to  say  which  they 
believed. ^^  As  will  be  seen  from  the  cases  already  cited, 
this  question  of  the  weight  to  be  given  to  negative  testi- 
mony often  arises  in  railroad  and  other  accident  cases 
where  it  is  claimed  that  signals  were  not  given.  In  such 
cases,  the  question  is  purely  for  the  jury,  and  it  has  often 
been  held  that  negative  evidence  was  sufficient  to  sustain 
a  verdict. ^^  It  is  familiar  practice  to  allow  a  witness,  after 
he  has  described  the  situation,  to  state  that  he  would  have 

80  Bohringer  y.  Campbell,  137  N.  St.  Eep.  439,  3  Ann.  Cas.  445,  60  Atl. 
Y.  Supp.  241.  See,  also,  Hintze  v.  19;  Davis  v.  New  York,  N.  H.  &  H. 
New  York  etc.  K.  Co.,  149  App.  Div.  E.  Ey.  Co.,  159  Mass.  532,  34  N.  E. 
217,  133  N.  Y.  Supp.  687.  1070;    Louis   v.   Lake    Shore   etc.    E. 

81  §  137d,  ante.  Co.,   Ill   Mich.   458,   69   N.   W.   642 ; 

82  Georgia  Pac.  E.  Co.  v.  Bowers,  86  Cotton  v.  Willmar  etc.  E.  Co.,  99 
Ga.  22,  12  S.  E.  182.  Minn.  366,   116  Am.  St.  Eep.  422,   9 

83  Maricopa  etc.  E.  Co.  v.  Dean  Ann.  Cas.  935,  8  L.  E.  A.,  N.  S.,  643 ; 
(Ariz.),  60  Pac.  871;  Georgia  Pac.  R.  State  v.  Kansas  City  etc.  E.  Co.,  70 
Co.  V.  Freeman,  83  Ga.  583,  10  S.  E.  Mo.  App.  634;  Eiley  v.  Northern  Pac. 
277;  Chicago  etc.  E.  Co.  v.  Lee,  87  E.  Co.,  36  Mont.  545,  93  Pac.  948; 
111.  454;  Grand  Trunk  etc.  E.  Co.  v.  Goldsboro  v.  New  Jersey  Cent.  E. 
Eeynolds  (Ind.  App.),  90  N.  E.  94;  Co.,  60  N.  J.  L.  49,  37  Atl.  433; 
Selensky  v.  Chicaffo  Great  Western  Henavie  v.  New  York  Cent.  E.  Co., 
E.  Co.,  120  Iowa,  113,  94  N.  W.  272;  166  N,  Y.  280,  59  N.  E.  90]  ;  Greany 
Pence  v.  Chicago,  R.  I.  &  P.  Ey.  Co.,  v.  Long  Island  Ey.  Co.,  101  N.  Y. 
79  Iowa,  389,  44  N.  W.  686;  Kansas  419;  5  N.  E.  425;  Purnell  v.  Ealeigh 
City  etc.  R.  Co,  v.  Lane,  33  Kan.  Ey.  Co.,  122  N.  C.  832,  29  S.  E.  953; 
702,  7  Pac.  587;  Northern  Central  E.  Cleveland  etc.  R.  Co.  v.  Eicherson,  19 
Co.  V.  State,  100  Md.  404,  108  Am.  Ohio  G.  C.  385,  10  Ohio  Cir.  Dec.  326; 
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heard  a  bell  or  whistle,  if  it  had  sounded.**  The  testimony 
of  honest  and  intelligent  witnesses  that  they  did  not  hear 
a  locomotive  or  an  electric  car  signal  is  accorded  more  or 
less  probative  effect,  according  to  the  attention  they  were 
paying.*''  The  courts  have  frequently  recognized  a  qual- 
ification of  the  general  rule  under  discussion  in  those  cases 
where  one  witness  testifies  that  a  fact  occurred  and  another, 
having  the  same  or  better  means  of  knowledge,  testifies 
positively  that  it  did  not  occur,  each  having  testified  as  to 
his  memory  of  the  matter  in  difference.*^  Where  positive 
testimony  that  signals  were  given  is  met  by  testimony  in 
direct  denial  by  witnesses  who  could  well  have  heard  them 
if  they  had  been  given,  it  is  generally  held  that  the  latter 
testimony  is  positive  in  character  equally  with  the  former, 
so  that  in  a  jury  case  the  court  is  not  at  liberty  to  deter- 
mine the  issue  by  granting  a  nonsuit  or  directing  a  ver- 
dict.*''    The  same  principle  applies  to  matters  that  must. 


Smitli  V.  South.  Pao.  Co.,  58  Or.  22," 
Ann.  Cas.  1913A,  434,  113  Pao.  41; 
Corcoran  v.  Pennsylvania  E.  Co.,  203 
Pa.  380,  53  Atl.  240;  Eilert  T.  Green 
Bay  &  M.  Ey.  Co.,  48  Wis.  606,  4 
N.  W.  769 ;  Elkins  v.  Kenvon,  34  Wis. 
93.  See  valuable  note  on  "Weight  of 
Positive  and  Negative  Testimony  as 
to  Locomotive  and  Steel  Car  Signals" 
to  Holmes  v.  Pennsylvania  B.  Co.,  12 
Ann.  Cas.  1033,  to  which  we  are  in- 
debted. See,  also,  note  on  "Weight 
of  Testimony  by  Person  Injured  at 
Eailroad  Crossing  that  He  Did  not 
See  or  Hear  Train  Approaching  When 
Evidence  Shows  that  He  must  Have 
Seen  or  Heard  It  if  Looking  or  Lis- 
tening" to  Paul  V.  Philadelphia  etc. 
Ey.  Co.,  Ann.  Cas.  1912B,  1133. 

84  Chicago  &  A.  Ey.  Co.  v.  Dillon, 
123  111.  570,  5  Am.  St.  Eep.  559,  15 
N.  E.  181;  Burnham  v.  Sherwood,  56 
Conn.  229,  14  Atl.  715. 

8B  Murray  v.  St.  Louis  Transit  Co., 
176  Mo.  183,  75  S.  W.  611. 
Evidence  V — 26 


86  Potts  V.  House,  6  Ga.  324,  50 
Am.  Dec.  329;  Innis  v.  State,  42  Ga. 
473;  Deniiam  v.  Holeman,  26  Ga.  182, 
71  Am.  Dec.  198;  Marshall  Dent.  Mfg. 
Co.  v.  Harkenson,  84  Iowa,  117,  50 
N.  W.  559;  Burnham  v.  Sherwood,  56 
Conn.  229,  14  Atl.  715;  Cotton  ». 
Willmar  Ey.  Co.,  99  Minn.  366,  116 
Am.  St.  Eep.  422,  9  Ann.  Cas.  935,  8 
L.  E.  A.,  N.  S.,  643,  109  N.  W.  835. 
Evidence  admitted  that  witness  had, 
■not  seen  or  heard,  the  object  or  trans- 
action in  question:  People  v.  Sanders, 
114  Gal.  216,  46  Pac.  153;  Le  Cointe 
V.  United  States,  7  App.  Cas.  (D.  C.) 
16;  McMahon  v.  MeHale,  174  Mass. 
320,  54  N.  E.  854;  State  v.  Lattin, 
19  Wash.  57,  52  Pac.  314;  or  had  no 
knowledge  of  the  matter:  Edwards 
V.  Three  Elvers,  102  Mich.  153,  60  N. 
W.  454. 

87  Maricopa  etc.  E.  Co.  v.  Dean,  7 
A.riz.  104,  60  Pac.  871;  St.  Louis  etc. 
R.  Co.  V.  Boback,  71  Ark.  427,  75  S. 
W.   473;  -Southern  E.   Co.   v.  Moore, 


§  898  (901)       THE  LAW  OF  EVIDENCE  IN  CIVIL  CASES.  402 

from  the  nature  of  the  case,  he  notorious,  such  as  the  ad- 
verse possession  of  land.^*  This  distinction  is  well  drawn 
in  an  Illinois  case  where  certain  witnesses,  equally  cred- 
ible, directly  contradicted  certain  others  as  to  whether  the 
defendant  did  strike  the  blow.  The  court  said:  "Their 
statement  should  have  had  equal  weight  and  consideration. 
Their  testimony  was  as  positive  as  to  the  fact  in  contro- 
versy as  the  testimony  of  the  people's  witnesses,  and,  if 
they  had  equal  honesty,  ability  and  opportunity  of  know- 
ing what  did  transpire,  and  memory,  their  testimony 
would  have  had  the  same  weight  on  a  mind  seeking  to  as- 
certain the  truth If  the  witnesses  on  the  part  of  the 

defendant  had  simply  testified  that  they  did  not  see  the 
blow  struck,  this  would,  in  a  legal  sense,  have  been  negative 
evidence,  ....  for  it  might  be  that  they,  although  pres- 
ent, did  not  see  the  blow  struck;  but  it  could  not  be  that 
anyone  saw  what  did  not  occur,  or  that  an  act  was  done 
by  one  not  having  the  ability  under  the  established  state  of 
things  to  do  it. "  *®  It  is  hardly  necessary  to  add  that  when 
no  positive  evidence  is  produced,  the  weight  to  be  accorded 

115  Ga.  793,  42  8.  E.  82;  Landon  v.  N.  W.  778;  Goodwin  v.  Central  R. 
Chicago  etc.  R.  Co.,  92  in.  App.  216;  Co.,  73  N.  J.  L.  576,  64  Atl.  134; 
Cincinnati  etc.  R.  Co.  v.  Butler,  103  Flanagan  v.  New  York  Cent.  etc.  R. 
Ind.  31,  2  N.  K  138;  Selensky  v.  Co.,  70  App.  Div.  505,  75  N.  Y.  Supp. 
Chicago  Great  Western  R.  Co.,  120  225;  Cleveland  etc.  R.  Co,  v.  Richer- 
Iowa,  113,  94  N.  W.  272 ;  Kansas  City  son,  10  Ohio  Cir.  Dec.  326,  19  Ohio 
etc.  R.  Co.  V.  Lane,  33  Kan.  702,  7  C.  C.  385;  TJnger  v.  Philadelphia  etc. 
Pae.  587;  Louisville  etc.  R.  Co.  v.  R.  Co.,  217  Pa.  106,  66  Atl.  235; 
Lucas,  30  Ky.  Law  Eep.  359,  98  S.  Smith  v.  Rio  Grande  Western  R.  Co., 
W.  308 ;  Lamoureux  V.  New  York  etc.  9  Utah,  141,  33  Pac.  626;  Roedler 
R.  Co.,  169  Mass.  338,  47  N.  B.  1009 ;  v.  Chicago  etc.  R.  Co.,  129  Wis.  270, 
Greuell  ^.  Michigan  Cent.  E.  Co.,  124  109  N.  W.  88;  Chesapeake  etc.  R.  Co. 
Mich.  141,  82  N.  W.  843;  Cotton  v.  v.  Steele,  84  Fed.  93,  29  C.  C.  A.  81; 
Willmar  etc.  R.  Co.,  99  Minn.  366,  116  Peart  v.  Grand  Trunk  R.  Co.,  10  Ont. 
Anft.  St.  Rep.  422,  9  Ann.  Gas.  935,  8  App.  191. 

L.  R.  A.,  N.  S.,  643,  109  N.  W.  835;  88  Denham  v.  Holeman,  26  Ga.  182, 

McOormiek  v.  Kansas  City  etc,  R.  Co.,  71  Am.  Dec.  198. 

50  Mo.  App.  109;   Riley  v.  Northern  89  Coughlin  v.  People,  18  111.  266, 

Pac.  R.   Co.,   36   Mont.   545,   93   Pac.  68  Am.  Dec.  541;  Kansas  City  F.  S. 

948;  Union  Pac.  R.  Co.  v.  Eassrnussen,  &  G.  Ry.  Co.  v.  Lane,  33  Kan.  702, 

25  Neb.  810,  13  Am.  St.  Rep.  527,  41  7  Pao.  587. 
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to  the  negative  evidence  is  proportionately  greater.  Thus, 
"where  the  question  of  sounding  or  displaying  a  signal  is  in 
issue  and  there  is  no  positive  evidence  of  its  use,  the  neg- 
ative evidence  on  the  subject  is  almost  irresistible.  In  a 
Pennsylvania  action  for  death,  caused  by  negligence  on  a 
railroad  in  not  sounding  a  warning  whistle,  no  witness  was 
produced  to  affirm  that  the  whistle  was  sounded  and  one 
witness  who  was  in  a  position  to  hear  and  know  testified 
that  it  was  not.  The  court  unhesitatingly  refused  to  dis- 
turb the  verdict  for  the  plaintiff.®"  The  strength  of  the 
negative  evidence  is  ascertained  from  the  surrounding  cir- 
cumstances, as  in  other  cases.  The  personality  of  the  wit- 
ness, his  business  at  the  locality,  the  concentration  of  his 
attention,  are  some  of  the  most  important  factors  which 
regulate  if^ 

§  899(901).  Same  —  Direct  and  circumstantial.  —  We 
tave  already  throughout  the  work  discussed  the  value  of 
«ach  of  these  kinds  of  evidence,  and  the  aims  and  objects 
■of  these  commentaries  would  be  in  no  wise  furthered  by 
any  extended  discussion  of  a  subject,  often  debated,  and 
especially  by  laymen,  namely,  the  relative  weight  of  direct 
and  circumstantial  evidence.  In  civil  cases,  it  suffices  that 
the  evidence,  whether  direct  or  circumstantial,  creates  a 
preponderance  of  the  proof.®^     It  has  sometimes  been  at- 

90  Haverstiek  v.  Pennsylvania.  E.  Oregon  etc.  E.  Co.,  54  Or.  128,  102 
■Co.,   171   Pa.   101,  32  Atl.   1128.  Pae.   619;    Seanlon   v.   Butler-Dunean 

91  Smith  V.  Boston  etc.  E.  Co.,  70  Land  Go.  (E.  I.),  67  Atl.  364;  Mon- 
N.  H.  53,  85  Am.  St.  Eep.  596,  47  tijo  v.  Sherer,  6  Cal.  App.  558,  91 
Atl.  290;  Menard  v.  Boston  ete.  E.  Pac.  261;  Union  Light  etc.  Co.  <r. 
■Co.,  150  Mass.  386,  23  N.  E.  214;  Young,  Admr.,  141  Ky.  805,  133  S.  W. 
Henderson  v.  Crouse,  52  N.  C.  623;  991;  Strickland  v.  Atlantic  etc.  E.  Co., 
Welborn  v.  State,  116  Ga.  522,  42  S.  150  N.  C.  4,  63  S.  E.  161. 

:E.  773 ;   Graham  v.  Anderson,  42  111.  92  Greenl.    Ev.,     §  29.     See     §  195, 

514,    92    Am.    Dee.    89;    Corcoran    v.  ante.     The  jury  may  base  the  verdict 

Pennsylvania  E.Cc,  203  Pa.  380,  53  ■wholly  on  circumstantial  evidence  even 

Atl.  240 ;  Floyd  v.  Philadelphia  E.  Co.,  though  opposed  by  direct  and  positive 

162   Pa.  29,  29  Atl.  396;  Johnson  v.  testimony;   Atchison,  T.  &  S.  P.  Ey. 

Scribner,  6  Conn.  185 ;  Smith  v.  New  Co..  v.   CoUiati,  75   Kan.  56,  88  Pac. 

York  Cent.  etc.  E.  Co.,  41  App.  Div.  534;  Minard  v.  West  Jersey  &  S.  Ey. 

i614,  58   N.   Y.   Supp.   63;   Eussell  v.  Co.,  74  N.  J.  L.  39,  64  Atl.  1054. 
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tempted  to  establish  a  rule  to  the  effect  that,  in  criminal 
cases,  the  amount  of  circumstantial  evidence  required  to 
justify  a  verdict  must  be  equal  to  the  testimony  of  at  least 
one.  witness  swearing  directly  to  the  existence  of  the  fact 
sought  to  be  proved.®^  But  it  is  the  prevailing  rule  that, 
to  warrant  conviction  for  a  crime,  whether  upon  direct  or 
circumstantial  evidence,  the  jury  must  be  satisfied  to  a 
moral  certainty  and  beyond  a  reasonable  doubt.**  As  the 
rule  is  sometimes  stated,  the  circumstances  proved  must 
be  susceptible  of  explanation  upon  no  reasonable  hypoth- 
esis consistent  with  the  innocence  of  the  accused.®^  The 
attempts  to  prescribe  arbitrary  rules  as  to  the  weight  of 
either  of  these  forms  of  testimony  have  proved  unsatis- 
factory; it  is  misleading  to  declare  that  either  kind  is,  in 
a  legal  sense,  inferior  to  the  other.  Both  classes  of  testi- 
mony are  indispensable  in  the  administration  of  justice; 
and  their  relative  value,  depending  upon  the  circumstances 
of  each  case,  must  be  left  to  the  jury.*'  A  circumstance 
necessarily  occurring  in  the  natural  world  in  the  ordinary 
course  of  nature,  or  a  circumstance,  the  natural  and  neces- 
sary sequence  of  a  preceding  circumstance,  or  a  series  of 
circumstances,  known  to  exist,  is  a  fact.  There  may  be 
cases,  and  there  are  cases  every  day  occurring,  where  the 
testimony  of  a  witness  testifying  positively  to  an  asserted 
fact  as  transpiring  within  his  view,  and  honestly  testify- 
ing, is  disproved  and  falsified  by  proof  of  facts  and  cir- 
cumstances known  to  exist,  and  the  existence  of  which  is 

93  Bixby  V.   Corkaaddon,   55   Iowa,  209;    People   y.    Dick,    32    Cal.    213  j 

533,  8  N.  W.  354.  United  States  v.  Douglass,  2  BlatcM. 

84  Paulk  V.  State,  52  Ala.  415;  Peo-  (TJ.  S.)  207,  Fed.  Cas.  No.  14,989. 

pie  v.  Padillia,  42  Cal.  535;  Beavers  96  See   notes   to    Comraonwealth   t. 

V.  State,  58  Ind.  530;  Law  v.  State,  33  Webster,  52  Am.  Dec.  737;  Rippey  v. 

Tex.  37;  Commonwealth  V.  Webster,  5  Miller,    62    Am.    Dec.    179-188;    ancE 

Gush.  (Mass.)   295,  52  Am.  Dec.  711,  State  v.  Williams,  78  Am.  Dec.  252 

and  note.     See  extended  note  to  Rip-  on  "Use  of  Circumstantial  Evidence  in 

pey  V.  Miller,  62  Am.  Dee.  179.  Proof  of  Corpus  Delieti."     See,  also,. 

95  United  States  v.  Martin,  2  Mc-  3  Ency.  of  Ev.,  §  99  et  seq.     See  §  174,, 

Lean    (U.    S.),   256,    Fed.    Cas.   No.  ante. 
15,731;    Willianu   v.   State,   41    Tex. 
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wiiolly  incompatible  with  the  fact  deposed  to.  In  snch 
cases,  circumstantial  evidence  outweighs  positive  testi- 
mony.*'' 

§  900  (902) ,  Number  of  witnesses. — It  is  axiomatic  that 
the  credibility  of  testimony  depends  not  so  much  upon  the 
number  of  witnesses  as  upon  their  characters,  their  connec- 
tion with  the  parties,  their  means  of  knowledge  of  the  spe- 
cific facts  testified  to,  their  manner  of  testifying,  and  other 
circumstances  of  which  the  jury  are  the  proper  judges. 
As  a  general  rule,  parties  are  usually  allowed  to  call  as 
many  witnesses  to  establish  the  claim  or  defense  as  they 
may  deem  necessary.  If  the  court  unduly  limit  or  restrict 
this  privilege,  it  is  ground  for  a  new  trial.^^  But  if  it  were 
the  rule  that  the  court  could  exercise  no  discretion  in  limit- 
ing the  number  of  witnesses,  trials  might  become  a  mere 
contest  as  to  which  side  can  overwhelm  the  other  by  the 
number  of  witnesses.  It  is  the  familiar  practice,  therefore, 
for  the  trial  judge  to  exercise  a  discretion  as  to  the  num- 
ber of  witnesses  that, may  be  called  to  prove  any  fact  that 
is  not  disputed  or  that  is  merely  collateral  to  the  main 
issue,  as,  for  example,  the  general  reputation  of  a  witness, 
or  an  issue  upon  a  motion  for  a  change  of  venue,  or  for 
costs;  and  error  predicated  upon  the  exercise  of  such  dis- 
cretion must  be  palpable  and  manifest  to  be  held  preju- 
dicial. So  the  trial  judge  may  exercise  his  discretion 
where  expert  or  impeaching  testimony  is  being  given,  or 
where  the  testimony  is  merely  cumulative. ^^    But  the  re- 

»7  Coles  V.  Perry,  7  Tex.  109.  W.  536 ;  St.  Louis  etc.  E.  Co.  v.  Aubu- 

98  Green  v.  Phoenix  Ins.   Co.,   134  ehon,  199  Mo.  852,  116  Am.  St.  Rep. 

111.  310,  10  L.  E.  A.  576,  25  N.  B.  583;  499,  and  valuable  note,   8  Ann.  Cas. 

Hubble  V.  Osborn,  31  Ind.  249;  Kesee  822,  9  L.  E.  A.,  N.  S.,  426;  Campbell 

v.  Chicago  etc.  E.   Co.,  30   Iowa,  78,  v.  Campbell,  30  E.  I.  63,  73  Atl.  354. 

■6  Am.  Eep.  643;  Biester  v.  State,  65  In   an   old   Massachusetts   case,   it   is 

Neb.  276,  91  N.  W.  416;  Page  v.  Kre-  held  that  the  discretion  of  the  trial 

key,  137  N.  Y.  307,  33  Am.  St.  Eep.  court  is  not  subject  to  review:  Gushing 

731,  21  L.  E.  A.  409,  33  N.  B.  311;  v.  Billings,  2  Cush.  (Mass.)  158. 
Powers  V.  McKenzie,  90  Tenn.  167,  16  »»  Green  v.   Phoenix  Ins.   Co.,   134 

S.  W.  559;   Sulkowski  v.  Zynda,   160  111.  310,  10  L.  R.  A.  576,  25  N.  E'. 

Mich.  7,  136  Am.  St.  Eep.  414,  124  N.  583;   Meier  y.  Morgan,  82   Wis.  289, 
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jection  of  testimony,  cumulative  in  its  nature,  may  be- 
ground  for  error  when  the  evidence  proposed  relates  to- 
the  main  point  in  issue,  or  where  the  facts  and  circum- 
stances are  so  numerous  and  varied  that  a  great  many  wit- 
nesses are  required  to  determine  the  fact  in  issue.^"**  Itr 
would  be  difficult  to  lay  down  any  hard-and-fast  rule  cir- 
cumscribing the  power  of  trial  courts,  in  the  economy  of 
time  and  dispatch  of  business,  as  to  the  reasonable  bounds 
to  be  put  on  the  introduction  of  witnesses  on  a  main  issue- 
in  a  civil  suit;  especially  so  where  the  evidence  on  a  single- 
point  is  not  controverted,  or  where  it  is  distinctly  cumula- 
tive in  quantity  and  quality.  But  the  matter  should  be- 
approached  with  caution,  and  an  arbitrary  rule  allowing^ 
four  witnesses  to  a  side  in  a  damage  suit  upon  the  issue  of 
damage  or  no  damage  cannot  be  defended.  Much  less  can 
it  be  defended  when  the  rule  is  made  and  applied  after  three- 
witnesses  have  been  placed  upon  the  stand  by  one  party. 
The  jury  are  the  exclusive  judges  of  the  weight  of  the  tes- 
timony ;  with  that  -the  trial  court  has  nothing  to  do  duriag: 
the  trial.  ' '  If,  then,  the  trial  judge  may,  without  any  cause 
shown,  project  his  will  arbitrarily  into  the  number  of  wit- 
nesses on  the  crucial  point  in  the  case,  he  may  by  that  tokea 
entirely  foreclose  the  weight  of  evidence,  and  thus  indi- 
rectly do  what  he  may  not  directly  do,  to  wit,  interfere  in 
a  realm  where  the  jury  reign  supreme. ' ' '     The  maxim  of  the 

33  Am.   St.  Eep.  39,  52  N.   W.   174;  character:    State   v.    Rutherford,    152 

Larson  v.  Eau  Claire,  92  Wis.  86,  65  Mo.  124,  53  S.  W.  417  (six) ;  experts  .- 

N.  W.  731 ;  Detroit  City  By.  v.  Mills,  Sixth  Ave.  Ry.  Co.  v.  Metropolitan  etc. 

85  Mich.   634,  48  N.  W.  1007;   Mer-  By.  Co.,  138  N.  Y.  548,  34  N.  E.  400; 

gentheim  v.  State,  107  Ind.  567,  8  N.  White  v.  Boston,  186  Mass.  65,  71  N. 

E.  568;   State  v.  Beabout,  100  Iowa,  E.  75;  note  to  St.  Louis  etc.  R.  Co.  T. 

155,  69  N.  W.  428;   Butler  v.  State,  Aubuchon,  116  Am.  St.  Rep.  519. 

97   Ind.   378.     See  note  to  St.  Louis  lOO  Green  v.  Phoenix  Ins.  Co.,  134 

etc.  R.  Co.  •/.  Aubuchon,  116  Am.  St.  111.  310,  10  L.  R.  A.  576,  25  N.  E.  583. 

Eep.   514-520.     See   §  814,   ante,   and  See  §§  814,  815,  ante,  and  eases  cited. 

cases  cited;    also   §§    896,   897,  ante.  l  St.  Louis  etc.  R.  Co.  v.  Aubuchon 

Cumulative    as   to    value:    Preston   v.  supra.     See,   also.   Ward    v.   Dick,   45 

Cedar  Rapids,  95  Iowa,  71,  63  N.  W.  Conn.  235,  29  Am.  Rep.  677;  Coving- 

577   (seven)  ;  Everett  v.  Railway  Co.,  ton  v.  Taffee,  24  Ky.  Law  Eep.  37?, 

59  Iowa,  243,  13  N.  W.  109   (five);  68  S.  W.  629;  Taylor  v.  Security  etc. 
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law  is  ponderantur  testes,  non  numerantur — witnesses  are 
not  to  he  counted,  but  their  testimony  is  to  be  weighed.^ 
On  this  view,  it  is  proper  to  instruct  the  jury  that  they  are 
not  necessarily  to  be  controlled  by  the  mere  numerical  pre- 
ponderance of  the  witnesses  on  one  side  or  the  other,  but 
that  they  should  consider  such  preponderance  only  along 
with  all  the  other  facts  and  circumstances  conducing  to 
credence,  or  the  reverse,  in  the  testimony  of  the  witnesses 
on  either  hand.^  It  is  the  general  rule,  in  civil  issues,  that 
a  claim  or  defense  can  be  established  by  a  single  witness.* 
The  power  of  the  court  to  limit  the  number  of  witnesses  is 
recognized  by  statutes  in  some  states,  and  frequently  it  has 
been  approved  in  criminal  as  well  as  civil  cases. ^  In  a  few 
instances  the  common  law,  and  later  the  constitution  and 


Co.,  145  N.  C.  383,  13  Ann.  Oas.  248, 
15  L.  E.  A.,  N.  S.,  583,  59  S.  E.  139. 
Regard  should  be  had  to  the  number 
of  witnesses  who  are  found  to  be 
hostile  or  incompetent:  Giordana  v. 
Brandywine  Granite  Co.,  3  Penne. 
(Del.)  423,  52  Atl.  332;  Sanitary  Dis- 
trict of  Chicago  v.  Curran,  132  111. 
App.  241;  White  v.  Boston,  186  Mass. 
65,  71  N.  E.  75. 

2  Alabama  G.  S.  Hy.  Co.  v.  Frazier, 
93  Ala.  45,  30  Am.  St.  Rep.  28,  9 
South.  303;  Kinchelow  v.  State,  5 
Humph.  (Tenn.)  9;  Howell  Lumber 
Co.  V.  Campbell,  38  Neb.  567,  57  N.  W. 
383;  Union  Pacific  Ry.  Go.  v.  James, 
56  Fed.  1001,  6  C.  C.  A.  217;  Riley  v. 
Butler,  36  Ind.  51;  Proctor  v.  Terrill, 
8  B.  Mon.  (Ky.)  451;  Ford  v.  Taylor, 
140  Fed.  356 ;  Indianapolis  St.  Ry.  Co. 
V.  Johnson,  163  Ind.  518,  72  N.  E. 
571;  3  Stark.  Ev.,  470. 

3  Alabama  G.  S.  Ey.  Co.  v.  Frazier, 
93  Ala.  45,  30  Am.  St.  Rep.  28,  9 
South.  303;  Benson  v.  Wilmington 
City  R.  Co.,  1  Boyce  (Del.),  202,  75 
Atl.  793 ;  Wilson  v.  Burr,  97  Ga.  256, 
22  S.  E.  991;  Sanford  v.  Hoge,  118 
111.  App.  609;  McLees  v.  Felt,  11  Ind. 


218;  Indianapolis  B.  Co.  v.  Johnson, 
163  Ind.  518,  72  N.  E.  571;  Hender- 
son V.  Ressor,  141  Mo.  App.  540,  126 
S.  W.  203 ;  Buck  v.  Hogeboom,  2  Neb. 
(Unof.)  853,  90  N.  W.  635;  Hodges  v. 
Southern  R.  Co.,  122  N.  C.  992,  29 
S.  E.  939;  Supplee  v.  Timothy,  124 
Pa.  375,  16  Atl.  864;  Cooper  v.  State, 
123  Tenn.  37,  138  S.  W.  826;  Inter- 
national  etc.  E.  Co.  v.  Poloma  (Tex. 
Civ.  App.),  123  S.  W.  1149;  Northern 
Pac.  R.  Co.  V.  Holmes,  3  Wash.  Ter. 
543,  18  Pac.  76 ;  Schmitt  v.  Milwaukee 
St.  R.  Co.,  89  Wis.  195,  61  N.  W. 
834;  Taylor  v.  Harwood,  Taney,  437, 
23  Fed.  Gas.  No.  13,794. 

■1  For  illustrations  of  exceptional 
cases  where  one  witness  has  been  held 
insufficient,  see  McDaniels  v.  Barnum, 
5  Vt.  279 ;  Langhran  v.  Keely,  8  Cush. 
(Mass.)  199;  Wafford  v.  State,  44 
Tex.  439 ;  Sanborn  v.  Babcock,  33  Wis. 
400. 

6  State  V.  Smith,  164  Mo.  567,  65 
S.  W.  270.  See  Hoskins  v.  Northern 
Pac.  R.  Co.,  39  Mont.  394,  102  Pac. 
988,  where  the  statutory  limit  is  con- 
strued. 
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statutes,  required  at  least  two  witnesses  to  prove  the  crime. 
This  is  illustrated  in  the  case  of  treason.^  At  common  law 
two  witnesses  were  required  to  convict  on  the  charge  of  per- 
jury,'^ but  later  cases  hold  that  the  jury  may  convict  in  ac- 
tions for  perjury  on  the  testimony  of  one  witness  and  cor- 
roborating evidence.*  It  is  error  to  instruct  the  jury  to  the 
effect  that  the  preponderance  of  the  evidence  in  all  cases 
is  to  be  determined  by  the  number  of  equally  credible  and 
well-informed  witnesses  testifying  on  each  side.®  But  this 
is  not  in  conflict  with  an  instruction  that,  other  things 
being  equal,  the  greater  number  would  carry  the  greater 
weight.'"  The  distinction  between  the  last  two  proposi- 
tions is  that  the  same  number  of  witnesses  may  have  equal 
credit  and  equal  means  of  information,  and  yet  differ 
greatly  in  the  amount  of  evidence  reported  to  the  court  or 
jury,  and  that  the  testimony  of  one  witness  may  be  more 
clear,  consistent  and  convincing  than  the  testimony  of  an- 


8  U.  S.  Const.,  art.  3,  §  3. 

T  State  V.  Hayward,  1  Nott.  &  McC. 
(S.  C.)   546;   Greenl.  Ev.,  §257. 

8  State  V.  Blize,  111  Mo.  464,  20 
S.  W.  210 ;  Williams  v.  Commonwealth, 
113  Ky.  652,  68,  S.  W.  871 ;  Whittle  v. 
State,  79  Miss.  327,  30  South.  722; 
State  V.  Faulkner,  175  Mo.  546,  75  S. 
W.  116.  See  note  on  "Number  of 
Witnesses  and  Corroborative  Evidence 
Necessary  to  Support  Conviction  for 
Perjury''  to  Cook  v.  United  States, 
6  Ann.  Cas.  812. 

0  Bierbach  v.  Goodyear  Eubber  Co., 
54  Wis.  208,  41  Am.  Eep.  19,  11  N. 
W.  514;  State  v.  Musick,  71  Mo.  401; 
Fitzgerald  v.  Richardson,  30  Neb. 
365,  46  N.  W.  615;  Chicago  &  A.  Ey. 
Co.  V.  Fisher,  141  111.  614,  31  N.  E. 
406;  Hewlett  v.  Dilts,  4  Ind.  App.  23, 
30  N.  E.  313;  Jones  v.  State,  13  Tex. 
168,  62  Am.  Dee.  550;  Goldstrohm  v. 
Stinner,  155  Pa.  28,  25  Atl.  765.  But 
the  court  should  not  dwell  too  much 
on  this  point;  Lengberg  v.  Brotherton 


Iron  Mine  Co.,  75  Mich.  84,  42  N.  W. 
675. 

10  Graham  v.  State,  92  Ala.  55,  9 
South.  530;  Vaughn  v.  Parr,  20  Ark. 
600;  Lillibridge  v.  Barber,  55  Conn. 
366,  11  Atl.  850;  Dettmer  v.  Donk 
Coal  etc.  Co.,  157  111.  App.  22;  Insley 
V.  Disharoou  (Md.),  5  Atl.  469; 
Dalrymple  v.  Craig,  149  Mo.  34.^5,  50 
S.  W.  884;  O'Neill  v.  Interurban  St. 
R.  Co.,  86  N.  Y.  Supp.  208;  Waskie- 
wicz  v.  Public  Service  E.  Corp.,  80 
N.  J.  L.  694,  78  Atl.  159;  Katzenbach 
V.  Holt,  43  N.  J.  Eq.  536,  12  Atl.  383 
Sager  y.  Mead,  171  Pa.  349,  33  Atl 
355;  Wilcox  v.  Hines,  100  Tenn.  524 
66  Am.  St.  Eep.  761,  45  S.  W.  781 
Jones  v.  State,  13  Tex.  168,  62  Am 
Dec.  550;  Coles  v.  Perry,  7  Tex.  109 
Northern  Pac.  B.  Co.  v.  Holmes,  3 
Wash.  Ter.  543,  18  Pac.  76;  Bisewsk 
V.  Booth,  100  Wis.  383,  76  N.  W.  349 
Spensley  v.  Lancashire  Ins.  Co.,  62 
Wis.  443,  22  N.  W.  740;  Mumpton  v. 
The  Dale,  46  Fed.  670. 


409 


ATTENDANCE    AND    EXAMINATION    OF    WITNESSES.       §  901 


other."  It  is  hardly  necessary  to  state  that  under  statutes 
the  mode  is  prescribed  of  proving  wills  and  nuncupative 
wills,  the  revocation  of  wills,  the  provisions  of.  lost  wills, 
and  the  like.^^ 


§901(903).  Credibility  of  witnesses.  —  The  general 
rule  is  that  uncontradicted  evidence,  free  from  inherent  im- 
probability, when  given  by  disinterested  witnesses,  and  in 
no  way  discredited,  is  conclusive.^^  We  have  in  the  last 
section  dealt  with  the  unsupported  statements  of  a  single 
witness.  It  is  true  that  many  times  the  appearance  of  a 
witness  on  the  stand,  his  quibbling,  his  reluctance,  his  hesi- 
tation, or  his  zeal  and  apparent  interest,  not  expressed  in 
words,  effectually  discredits  the  witness,  and  in  such  case 
the  court  is  at  liberty  to  refuse  to  find  in  accoi'dance  with 
the  statements  made."  In  such  case  the  record  should  be 
made  to  show  the  facts,  so  far  as  such  facts,  by  proper  ques- 
tions, may  be  noted  on  the  records  of  the  court.     It  is 


11  Grant  v.  MePhersbn,  104  Cal. 
365,  37  Pac.  864;  Amis  v.  Cameron,  55 
Ga.  449;  Chicago  etc.  Traction  Co.  v. 
O'Donnell,  113  111.  App.  259;  West 
Chicago  etc.  E.  Co.  v.  Dean,  112  111. 
App.  10;  Lehane  v.  Butte  etc.  E.  Co., 
37  Mont.  564,  97  Pac.  1038;  Turner 
V.  Overall,  172  Mo.  271,  72  S.  W.  644; 
Shields  v.  Bell,  19  N.  J.  L.  93;  Yal- 
ovitz  V.  Schutz,  115  N.  Y.  Supp.  1080 ; 
Mullane  v.  Houston  etc.  R.  Co.,  20  Misc. 
Rep.  434,  45  N.  Y.  Supp.  1039 ;  Small 
V.  Brooklyn  etc.  E.  Co.,  10  Misc.  Eep. 
266,  30  N.  Y.  Supp.  1076;  Hale  etc. 
Co.  V,  Norcross,  199  Pa.  283,  49  Atl. 
80;  Wilson  y.  Anderson  (Tenn.  Ch.), 
37  8.  W.  1100;  Adams  v.  Chicago  etc. 
R.  Co.,  89  Wis.  645,  62  N.  W.  525; 
Parley  v.  Hill,  150  U.  S.  572,  37  L. 
Ed.  1186,  14  Sup.  Ct.  Rep.  186.  On 
the  other  hand,  the  following  _  are 
cases  in  which  arguments. in  favor  of 
the  testimony  of  a  greater  number 
of  witnesses  were  advanced:  Newman 


V.  Woolf's  Clothing  Co.,  156  111.  App. 
377;  Chicago  etc.  R.  Co.  v.  Maloney, 
99  111.  App.  623;  Delafield  v.  Sher- 
wood, 15  La.  271;  Thompson  y. 
Pioneer  Press  Co.,  37  Minn.  285,  33 
N.  W.  856;  Murphy  v.  New  York  etc. 
E.  Co.,  101  App.  Div.  610,  92  N.  Y. 
Supp.  192. 

12  See  statutes  of  the  jurisdiction. 

13  Quoek  Ting  v.  United  States,  140 
U.  S.  417,  35  L.  Ed.  501,  11  Sup.  Ct. 
Rep.  733;  Kavanagh  v,  Wilson,  70  N. 
Y.  177;  Wait  v.  McNeil,  7  Mass.  261. 
The  source  whence  the  witness  derived 
his  knowledge,  or  the  probability  of 
his  having  been  in  a  situation  to  know 
the  fact  or  observe  the  transaction  tes- 
tified to,  may  also  be  considered  by  tho 
court  in  determining  tie  truth  of  the 
statements  made  in  court:  Quock 
Ting  V.  United  States,  supra. 

14  People  V.  Tuezkewitz,  149  N.  Y. 
240,  43  N.  E.  548. 
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impossible  to  prescribe  any  fixed  rule  by  which  the' credi- 
bility of  the  witness  is  to  be  tested,  or  which  shall  bind  the 
conscience  of  the  court  as  to  the  conclusiveness  of  the  evi- 
dence in  a  given  case,  but  ordinarily  the  record  will  disclose 
to  the  appellate  tribunal  the  reasons  why  full  faith  and 
credit  were  not  given  and  should  not  be  given  to  the  wit- 
ness.*^ Under  other  heads  attention  has  been  called  to  the 
degree  of  credence  to  be  given  to  various  kinds  of  testi- 
mony, and  in  many  sections,  under  the  general  subject  of 
the  cross-examination  of  witnesses,  we  have  illustrated  the 
modes  of  testing  the  credibility  of  a  witness.  It  now  only 
remains  to  refer  to  some  of  those  considerations,  not  else- 
where mentioned,  which  affect  the  credibility  of  the  witness 
and,  which  may  be  properly  urged  upon  the  jury.  Our  dis- 
cussion throughout  these  commentaries  has  covered  the 
subject  in  many  aspects  such  as  the  particular  circum- 
stances might  suggest.  The  credibility  of  the  witness  de- 
pends as  much  npon  himself  as  upon  his  testimony,  upon 
his  interest  as  upon  his  mental  cultivation,  his  conduct 
before  and  at  the  trial,  the  consistency  of  his  behavior  from 
the  time  he  became  seised  of  the  fact  to  the  time  he  relates 
it.  His  motive  may  be  as  important  as  his  hostility  or  re- 
luctance. His  age  and  nationality,  the  source  and  succinct- 
ness of  his  statements,  his  occupation,  his  habits,  his 
memory,  his  circumstances — all  or  any  of  these  factors 
which  may  help  to  show  that  he  is  telling  the  truth,  the 
whole  truth,  and  nothing  but  the  truth,  as  a  witness  may 
be  taken  into  account  when  his  value  as  a  witness  according 
to  the  estimate  of  his  veracity  is  to  be  appraised.  His 
memory  plays  a  vital  part  in  his  testimony,  for,  with  every 
desire  to  speak  the  truth,  his  recollection  of  the  circum- 
stances may  be  such  as  to  render  his  account  of  little  value. 
We  have  shown  how  it  may  be  tested  on  cross-examina- 
tion.'**     It  is  a  familiar  rule,  often  referred  to  in  this  work, 

IS  United  States  v.  Lee  Huen,  118  w  §  826,  ante.     Spc,   also,   the   fol- 

Fed.  442,  which  contains  a  luminous  lowing  oases:  Eutaw  v.  Botnick,  150 
discussion  of  the  subject  by  Ray,  J.  Ala.   429,   43   South.   789;    Waters   v. 
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that  it  is  the  peculiar  and  exclusive  province  of  the  jury 
to  decide  upon  the  credibility  of  witnesses; "  and  that,  in 
the  exercise  of  this  duty,  the  court  will  not  interfere  with 
the  decision  of  the  jury.^*    Nor  is  there  any  distinction  in 


Creagh,  4  Stew.  &  P.  (Ala.)  410; 
bright  V.  State,  35  Ark.  639;  Ah 
Tong  V.  Barle  Fruit  Co.,  112  Oal. 
679,  45  Pae.  7;  Phillips  v.  Williams, 
39  Ga.  597;  German  F.  Ins.  Co.  v. 
"Von  Guten,  13  HI.  App.  593 ;  State  v. 
Schwartz  (Kan.),  126  Pae.  1091; 
Wright  V.  Schultz  (Ky.),  122  S.  W. 
138;  Moran'a  Heirs  v.  Sooiete  Cath- 
olique  etc.,  107  La.  286,  31  South. 
€58;  Grenell  v.  Michigan  Cent.  R.  Co., 
124  Mich.  141,  82  N.  W.  843;  Minot 
T.  Boston  etc.  E.  Co.,  74  N.  H.  230,  66 
Atl.  825;  Gibbons  v.  Potter,  30  N.  J, 
Eq.  204;  Tompkins  v.  Leary,  134 
App.  Div.  114,  118  N.  Y.  Supp.  810; 
People  V.  Kohl,  138  N.  Y.  616,  33  N. 
E.  933;  Stewart  v.  Stewart,  56  N.  J. 
Eq.  761,  40  Atl.  438;  State  v.  Hall, 
132  N.  C.  1094,  44  S.  E.  553;  Smith 
T.  Smith,  108  N.  C.  365,  12  S.  E.  1045, 
13  S.  E.  113;  Kottwitz  v.  Bagby,  16 
Tex.  656;  The  Genesee  Chief  v.  Fitz- 
lugh,  12  How.  (t:.  S.)  443,  13  L.  Ed. 
1058;  United  States  v.  Ybanez,  53 
^ed.  536. 

17  Pileher  v.  Smith  (Ala.  App.),  58 
South.  672 ;  Braham  v.  State,  143  Ala. 
28,  38  South.  919;  Childs  v.  State,  76 
Ala.  93;  Taylor  v.  Kelly,  31  Ala.  59, 
€8  Am.  Dee.  150 ;  People  v.  Hawes,  98 
Cal.  648,  33  Pae.  791 ;  Wing  Chung  v. 
lios  Angeles,  47  Cal.  531;  Finerty  v. 
Fritz,  6  Colo.  137 ;  Maloy  t.  State,  52 
ITa.  101,  41  South.  791;  Georgia 
Southern  etc.  R.  Co.  v.  Ransom,  5  Ga. 
App.  740,  63  S.  E.  525;  Walker  v. 
State,  72  Ga.  200;  Bean  v.  People,  124 
ni.  576,  16  N.  E.  656';  Rider  v.  People, 
110  111.  11;  Schimmelfenig  v.  Don- 
ovan, 13  111.  App.  47;  Baker  v.  Young, 
44  ni.  42,  92  Am.  Dec.  149;  Illinois 
Cent.  Ry.  Co.  v.  Adams,  42  111.  474, 


92  Am.  Dec.  85 ;  Graham  v.  Anderson, 
42  111.  514,  92  Am.  Dec.  89;  Nelson  v. 
Voree,  55  Ind.  455;  Williams  v. 
United  States,  6  Ind.  Ter.  1,  88  S.  W. 
334;  State  v.  Chingren,  105  Iowa,  169, 
74  N.  W.  946;  City  of  Covington  v. 
O'Meara,  133  Ky.  762,  119  S.  W.  187 ; 
Pease  v.  Burrowes,  86  Me.  153,  29  Atl. 
1053;  Wait  v.  McNeil,  7  Mass.  261; 
People  V.  Wallin,  55  Mich.  497,  22  N. 
W.  15 ;  George  v.  State,  39  Miss.  570 ; 
Wright  V.  Kansas  City,  187  Mo.  678, 
86  S.  W.  452;  Howell  Lumber  Co.  v. 
Campbell,  38  Neb.  567,  57  N.  W. 
383 ;  Dickinson  v.  Lovell,  35  N.  H.  9 ; 
People  V.  Fletcher,  44  App.  Div.  199, 
60  N.  Y.  Supp.  777;  State  v.  Spencer, 
64  N.  C.  316;  Pennsylvania  F.  Ins. 
Co.  V.  Carnaham,  19  Ohio  C.  C.  114, 
10  Ohio  Cir.  Dec.  186;  Plemming  v. 
The  Marine  Ins.  Co.,  4  Whart.  (Pa.) 
59,  33  Am.  Dec.  33;  State  v.  Hoxsie, 
15  E.  I.  1,  2  Am.  St.  Rep.  838,  22 
Atl.  1059;  state  v.  Le  Blanc,  1 
Treadw.  Const.  (S.  C.)  354;  Frierson 
v.  Galbraith,  12  Lea  (Tenn.),  129; 
Douglass  V.  State  (Tex.  Cr.  App.),  33 
S.  W.  22S;  Jones  v.  State,  13  Tex. 
168,  62  Am.  Dec.  550;  Sehultz  v. 
State,  125  Wis.  452,  104  N.  W.  90; 
Welty  V.  Lake  Superior  etc.  Ry.  Co., 
100  Wis.  128,  74  N.  W.  1022;  O'Brien 
V.  Chicago  etc.  Ry.  Co.,  92  Wis.  340, 
66  N.  W.  363 ;  Meehelke  v.  Bramer,  59 
Wis.  57,  17  N.  W.  682;  Wright  v. 
Southern  Express  Co.,  80  Fed.  85; 
Smith  V.  Andrews,  17  N.  Brunsw.  541. 
18  Illinois  Cent.  Ey.  Co.  v.  Adams, 
42  111.  474,  92  Am.  Dec.  85;  Dobbins 
V.  Dobbins,  141  N.  0.  210,  115  Am. 
St.  Rep.  682,  10  L.  R.  A.,  N.  S.,  185, 
53  S.  E.  870.     See  §  174  et  seq.,  ante. 
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this  respect  between  civil  and  criminal  cases}^  It  is  not 
improper  for  the  judge  to  instruct  the  jury  that  they  may 
take  into  consideration  the  interest  of  witnesses  in  the  re- 
sult.^" But  it  is  not  within  the  proper  province  of  the 
judge  to  instruct  the  jurj^  as  to  the  relative  credibility  of 
classes  of  witnesses  whose  testimony  comes  in  conflict  ;^*^ 
and  if  the  judge  invades  the  province  of  the  jury  by  at- 
tempting to  dictate  their  verdict  upon  disputed  questions 
of  fact,  left  to  their  consideration,  it  is  reversible  error.^^ 
The  credit  to  be  given  to  the  testimony  of  an  accused  per- 
son or  an  accomplice  is  to  be  determined  solely  by  the  jury,, 
although  it  is  not  error  for  the  court  to  instruct  the  jury 
that  they  may  consider  such  facts  in  connection  with  the 
other  facts  in  the  case,  and  that  they  have  the  right  to  take 
into  consideration  the  interest  or  want  of  interest  of  the 
witnesses. ^^     While  the  jury  may  consider  whether  or  not 


19  Lewis  V.  Lewis,  9  Ind.  105. 

20  Lovell  V.  Davis,  52  Mo.  App. 
342;  New  Orleans,  J.  &  G.  N.  Ry.  Co. 
V.  Allbritton,  38  Miss.  242,  75  Am. 
Dee.  98;  Lounsbury  v.  Knights  of 
Maccabees,  128  App.  Div.  394,  112 
N.  Y.  Supp.  921;  Citizens'  Sav.  Bank 
V.  Houtehens,  64  Wash.  275,  116  Pao. 
866.  See  note  on  "Admissibility  in 
Evidence  of  Admissions  or  Declara- 
tions of  Insured  to  Contradict  State- 
ment in  Application  for  Life  Insur- 
ance," to  Nophsker  v.  Supreme  Coun- 
cil, 7  Ann.  Gas.  647;  Taylor  v.  Grand 
Lodge,  11  Ann.  Gas.  263. 

21  Nelson  v.  Vorce,  55  Ind.  455; 
Metropolitan  Ey.  Co.  v.  Jones,  1  App. 
Dec.  (D.  C.)  200;  Hronek  v.  People, 
134  111.  139,  23  Am.  St.  Rep.  652,  24 
N.  E.  861. 

22  People  V.  Wallin,  55  Mich.  497, 
22  N.  W.  15;  Kintner  v.  State,  45 
Ind.  175;  Engmann  v.  Estate  of  Im- 
mel,  59  Wis.  249,  18  N.  W.  182; 
Moore  v.  State,  68  Ala.  360;  Gleven- 
ger  V.  Curry,  81  111.  432.     See  elab- 


orate note  to  Sharp  v.  State,  14  Am. 
St.   Rep.   30.     See   §  174,  ante. 

23  State  v.  Morrison,  104  Mo.  638,. 
16  S.  W.  492;  People  v.  Cronin,  34 
Gal.  191;  People  v.  Crowly,  102  N.  Y. 
234,  6  N.  E.  384;  Anderson  v.  State, 
104  Ind.  467,  4  N.  E.  63,  5  N.  E. 
711;  Wilkins  v.  State,  98  Ala.  1,  13 
South.  312;  Chambers  v.  People,  10.5 
111.  489;  State  v.  Moelehen,  53  Iowa, 
310,  5  N.  W.  186;  State  v.  Slinger- 
laud,  19  Nev.  135,  7  Pac.  280;  Com- 
monwealth v.  Orr,  138  Pa.  276,  20' 
Atl.  866 ;  United  States  v.  The  Goquit- 
1am,  57  Eed.  706;  State  v.  Fiske,  6S 
Conn.  388,  28  Atl.  572,  where  the- 
court  instructed  the  jury  to  consider 
various  matters  of  credibility  and 
"above  all"  that  the  witness  is  the 
accused;  Spies  v.  People,  122  111.  1, 
3  Am.  St.  Rep.  320,  12  N.  E.  865,  IT 
N.  E.  898;  Davis  v.  State,  31  Neb. 
240,  47  N,  W.  851 ;  State  v.  Maguire, 
113  Mo.  670,  21  S.  W.  212;  Siebert 
V.  People,  143  111.  571,  32  N.  E.  431  p 
Commonwealth  v.  Wright,  107  Mass. 
403,   where   it   was   held   no   error   to 
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the  testimony  of  a  detective  or  private  policeman  should 
be  taken  with  some  allowance,  yet  an  instruction  to  the 
effect  that  such  evidence  should  be  received  with  a  large 
■degree  of  caution  has  been  held  error.^*  Although  the  re- 
lationship of  the  witness  to  either  of  the  parties  should 
not  discredit  him,  still  this  is  a  circumstance  to  be  weighed 
in  a  doubtful  case.^^  So,  also,  his  social  and  business  re- 
lations with  the  parties,  his  intimacy  or  hostility  and  such 
other  circumstances  as  might  create  bias  may  properly  be 
considered. ^^  If  an  attesting  witness  tries  to  impeach  the 
instrument  to  which  his  signature  gives  credit,  his  testi- 
mony should  be  received  with  caution  by  the  jury.^''  It  is 
but  another  illustration  of  the  general  principle  that  it  rests 
with  the  jury  to  determine  the  degree  of  credit  to  be  given 
to  insane  persons,  when  they  are  permitted  to  testify.^* 
The  same  is  true  as  to  intoxicated  witnesses  ^*  and  as  to 
those  who  have  been  convicted  of  crime.^"  So  the  jury  is 
the  sole  judge  as  to  how  far  the  want  of  chastity  of  a 
woman  would  impair  the  credibility  of  her  testimony.^^ 

refuse   to  instruct  the  jury  that  the  25  In  re  Gangwere's  Estate,  14  Pa. 

presumption  was  in  favor  of  the  ver-  417,  53  Am.  Dee.  554;  Kansas  etc.  B. 

acity  of  testimony  of  the  accused  and  Co.  v.  Little,  19  Kan.  267;  Doraett  r. 

that  the  jury  must  consider  his  tes-  Doubledat  etc.  Co.,  53  Misc.  Eep.  598, 

timony    with    all    the    circumstances.  103  N.  Y.  Supp.  792 ;  Bodenheimer  v. 

Further  as  to  aecompUeea,  see   §  769  Chicago  etc.  R.  Co.,  140  Wis.  623,  123 

et  seq.,  ante.     On  the  "Eight  of  the  N.  Y.  148. 

Court  to  Caution  Jury  as  to  Believing  26  See  §  828,  ante. 

Testimony  of  Accused  in  His  Own  Be-  2,  Highberger    v.    Stiffler,    21    Md. 

half,"  see  note  to  State  v.  Bartlett,  19  „og    03    a™    r)g„    593 

L.  K.  A.,  N.  S.,  802.  ' 

28  Holeomb    v.   Holcomb,   28   Conn. 
24  Hronek  v.  People,  134  111.  139,  23        ^^     gj^j^   ^^   g-^jj      g^   j^_   ^^   g^ 

Am.  St.  Rep.  652,  8  L.  E.  A.  837,  24  ^orthington  v.  Mencer,  96  Ala.  310, 

N.  E.  861.     Nor  is  the  court  bound  to  ^^   j^    ^    j^    ^^^^    j^    g_,^^^^_    ^g.    j 

instruct  the  jury  that  the  testimony  of  ^j,^^^_  g^_  3^  g^_,   g  ^03.  Coleman  v. 

-spotters"  is  to  be  received  with  can-  Commonwealth,  25  Gratt.   (Va.)    865, 


18  Am.  Rep.  711. 


tion  and  distrust:  State  v.  Hoxsie,  13 

E.  I.  1,  2  Am.  St.  Eep.  838,  22  Atl. 

in>:n       A     4.     ii.     i    i-              *       ■  =  ^^  State  v.  Castcllo,  62  Iowa,  404, 

1059.     As  to  the  testimony  ox  spies:  '                  '         ' 

17  N    W    fi05 

See  Town  of  St.  Charles  v.  OTrfailey,  ^'   ^-  ^-  *'"''• 

18  111.  407.     As  to  "Testimony  of  De-  *"  See  §  716  et  seq.,  ante. 

teetives  to  Prove  Adultery,"  see  note  31  Jones  v.  State,  13  Tex.  168,  62 

to  Taft  V.  Taf t,  12  Ann.  Cas.  960.  Am.  St,  Eep.  550. 
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§  902  (904).  Same,  continued. — In  passing  upon  testi- 
mony, the  jury  may  properly  take  into  consideration  the 
presumption  that  an  unimpeached  witness  testifies  truth- 
fully,®^ and  in  the  case  of  apparent  conflict,  the  evidence- 
should  be  closely  scrutinized,  so  that,  if  possible,  differ- 
ences in  the  testimony  may  be  harmonized ;  ^^  and  in  what- 
ever form  a  conflict  in  testimony  arises,  it  belongs  to  th& 
jury  to  determine  what  testimony  is  deserving  of  credit.^*- 
So  the  jury  are  to  judge  as  to  whether  a  witness  has  beea 
impeached,  after  considering  all  the  evidence,  including- 
conflicting  statements  made  by  him  and  the  testimony  as  to- 
his  reputation  for  veracity ;  and,  although  impeaching  tes- 
timony has  been  received,  it  is  still  competent  for  the  jury- 
to  determine  to  what  extent  they  will  believe  or  disbelieve- 
the  evidence  of  the  witness  who  is  thus  attacked.®^  So  as- 
we  have  said,  the  jury  may  take  into  consideration  the- 
memory,  the  motives,  the  intelligence  and  the  appearance- 
of  the  witness  on  the  stand,  his  means  of  information,'  his- 


32  Meardon  v.  Iowa  City,  148  Iowa, 
12,  126  N.  W.  939 ;  Eyan  v.  Pall  River 
Iron  Works  Co.,  200  Mass.  188,  86  N. 
E.  310;  Brown  v.  Worthington,  162 
Mo.  App.  508,  142  S.  W.  1082;  Gan- 
non V.  Laelede  Gaslight  Co.,  145  Mo. 
502,  43  L.  E.  A.  505,  46  S.  W..  968, 
47  S.  W.  907 ;  Engel  v.  New  York  City 
E.  Co.,  55  Misc.  Eep.  (N.  Y.)  203, 
105  N.  Y.  Supp.  80;  Canajoharie  Nat. 
Bank  v.  Dicfendorf,  123  N.  Y.  191, 
10  L.  E.  A.  676,  25  N.  B.  402;  West- 
felt  V.  Adams,  159  N.  C.  409,  74  S.  E. 
1041;  Young  v.  State,  7  Old.  Cr. 
App.  359,  123  Pac.  699;  Second  Nat. 
Bank  v.  Hofeman,  229  Pa.  429,  78 
Atl.  1002;  Haller  v.  Haller,  45  Pa. 
Sup.  Ct.  409;  Lautner  v.  Kann,  184 
Pa.  334,  39  Atl.  55;  Sonnentheil  v. 
Christian  Moerlein  Brewing  Co.,  172 
U.  S.  401,  43  L.  Ed.  492,  19  Sup.  Ct. 
Eep.  233. 

83  Woodcock  V.  Bennet,  1  Cq-w.  (N. 
Y.)   711,  13  Am.  Dee.  568. 


34  Swan  V.  People,  98  111.  610^ 
Springfield  v.  State,  96  Ala.  81,  3» 
Am._  St.  Eep.  85,  11  South.  250 ;  Dunn 
V.  People,  29  N.  Y.  523,  86  Am.  Dec. 
319;  Second  Nat.  Bank  v.  Donald,  56 
Minn.  491;  Nolen  v.  Heard,  87  Ga. 
293,  13  S.  E.  554;  Elwood  v.  Western 
Union  Tel.  Co.,  45  N.  Y.  549,  6  Am. 
Eep.  140;  Kavanagli  v.  Wilson,  70 
N.  Y.  177;  Koehler  v.  Adler,  78  N.  Y. 
287. 

35  Schneider  v.  Market  St.  R.  Co.,. 
134  Cal.  482,  66  Pac.  734;  Hodgkins 
V.  State,  89  Ga.  761,  15  S.  E.  695; 
Hedrick  v.  Bell,  84  111.  App.  523; 
Eoy  V.  Goings,  112  111.  656;  State  v. 
Miller,  53  Iowa,  209,  4  N.  W.  838; 
Bates  V.  Barber,  4  Cush.  (Mass.)  107; 
Bankers'  Union  of  World  ^.  Si-hivorin,. 
67  Neb.  303,  92  N.  W.  158;  Warren^ 
V.  Haight,  62  Barb.  (N.  Y.)  490;. 
State  V.  Smallwood,  75  N.  C.  104;.: 
Brown  v.  State,  18  Ohio  St.  496. 
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evident  bias  or  his  candor  and  fairness,  as  well  as  the 
consistency  of  his  testimony  and  the  interest  or  want  of 
interest  in  the  resnlt.*®  In  all  these  matters,  the  jury  may 
be  instructed  to  this  effect.*''  But  in  a  criminal  case,  it  was 
held  error  to  instruct  the  jury  that,  in  determining  the 
credibility  of  defendant's  testimony,  they  had  a  right  to 
take  into  consideration  his  demeanor  and  conduct,  not  only 
on  the  witness-stand,  but  also  such  demeanor  and  conduct 
during  the  trial.^*  Although  jurors  are  the  judges  of  the 
credibility  of  witnesses,  they  should  judge  of  this  fact,  as 
of  any  other  in  the  case,  from  evidence.  They  have  not  the 
right  arbitrarily  to  wholly  reject  the  testimony  of  wit- 
nesses in  no  way  impeached  or  discredited.  They  must 
bring  to  its  consideration  a  candid  and  dispassionate  judg- 
ment, and  are  not  at  liberty  to  reject  the  testimony  of  any 
witness  from  mere  caprice,  nor  upon  any  other  ground 
which  is  not  sufficient  to  satisfy  a  fair  and  candid  mind 
when  viewing  the  subject  in  the  light  of  all  the  facts  dis- 
closed by  the  evidence,  that  the  testimony  of  such  witness 
is  not  entitled  to  belief.*^  They  must  exercise  their  judg- 
ment in  regard  to  the  credit  which  shall  be  given  a  witness, 
and  not  their  will  merely.*"  It  is  their  duty  to  take  into 
consideration  all  the  evidence,  whether  circumstantial  or 

36  United    States    v.     Tbanez,     53       Ga.  656,  16  S.  E.  956;  Commonwealth 
Fed.  536;,Corgan  v.  Frew,  39  HI.  31,       v.  Orr.  138  Pa.  276,  20  Atl.  866. 

89  Am.  Dec.  286;  Hartford  L.  Ins.  Co.  ,    38  Purdy  v.  People,  140  111.  46,  29 

1.  Gray,  80  111.  28;  Blair  v.  State,  69  N.  B.  700. 

Ark.  558,  64  S.  W.  948;  Kirehner  v.  39  Evans  v.  George,  80  111.  51; 
Collins,  152  Mo.  394,  53  S.  W.  1081.  Bobertson  v.  Dodge,  28  in.  161,  81 
See,  also,  Newton  v.  Pope,  1  Cow.  Am.  Deo.  207,  and  note;  Edler  v. 
(N.  Y.)  110,  where  it  is  held  that  the  Uchtmaun,  .10  111.  App.  488;  Oliver 
jury  has  not  the  right  to  disregard  v.  Pate,  43  Ind.  132;  Second  Nat. 
the  testimony  of  a  witness  upon  the  Bank  of  Winona  v.  Donald,  56  Minn, 
sole  ground  of  being  satisfied  that  he  491,  58  N.  W.  269;  Seibert  v.  Erie  E. 
is  biased.  In  Wiedemann  v.  Ryan,  34  Co.,  49  Barb.  (N.  Y.)  583;  Lomer  v.' 
111.  App.  568,  it  was  held  error  to  Meeker,  25  N.  Y.  361;  State  v.  Small- 
instruct  the  jury  to  take  into  eonsid-  wood,  75  N.  C.  104. 
cration  the  business  of  a  witness.  See  *o  Hartford  Life  Ins.  Co.  v.  Gray, 
preceding  section.  80    111.    28;    Chicago    etc.    R.    Co.    v. 

37  State    V.    Keys,    53    Ean.    674;  Stumps,  55  111.  367;   Chicago  etc.  R: 
Central  Ry.  &  B.  Co.  v.  Attaway,  90  E.  Co.  v.  Gretzner,  46  ill.  74. 
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otherwise,  tending  to  disprove  any  statement  of  fact  made 
by  a  witness  in  the  course  of  his  testimony,  and  thus  deter- 
mine the  weight  or  credibility  to  be  given  to  such  state- 
ment." In  other  words,  when  a  fact  is  sworn  to  by  a 
witness  of  fair  fame,  and  who  is  uncontradicted  by  other 
testimony,  his  testimony  cannot  in  general  be  disregarded 
by  either  court  or  jury.*^  Hence  they  may  be  properly  in- 
structed that,  where  testimony  is  uncontradicted,  it  should 
be  accepted,  unless  it  is  in  some  way  discredited.*'  But 
obviously  the  testimony  of  a  witness  may  be  contradicted 
or  discredited  by  circumstances  as  well  as  by  the  state- 
ments of  other  witnesses.**  And  in  arriving  at  their  con- 
clusion, they  may,  of  course,  scrutinize  the  testimony  of 
any  witness,  and  they  have  the  right  to  give  full  consider- 
ation to  the  bias,  the  relationship,  the  character  and  the 
interest  of  the  witness  or  to  the  fact  that  he  is  a  party,  or 
any  other  fact  which  may  affect  his  credit;*"  and  even 
where  there  is  no  direct  evidence  contradicting  a  witness, 
a  jury  is  not  bound  to  accept  his  testimony  as  true,  if  it 
contains  improbabilities  or  if  there  are  reasonable  grounds 
for  concluding  that  it  is  false.**     The  matter  is  one  entirely 

■«i  Rider  v.  People,  110  III.  14;  Wat-  1028,  as  to  an  attempt  to  impeach  on 

son  V.  Watson,  58  Mich.  507,  25  N.  W.  an  allegation  of  drunken  habits. 

497;   Howard  v.  State,  73  Ga.  83.  «  Kansas  Pac.  Ey.  Co.  v.  Little,  19 

<2  Conrad  v.  Williams,  6  Hill   (N.  Kan.  267.     See,  also,  the  eases  already 

Y.),    444;     Mich.    Carbon    Works     v.  cited,    many    of    which    sustain    this 

Schad,  38  Hun   (N,  Y.),  71;   Elwood  proposition. 

V.  Western  Union  Tel.  Co.,  45  N.  Y.  <*  Anderson  v.  Liljengren,  50  Minn. 

549,    6    Am.    Rep.    140;    Harding    v.  3,  52  N.  W.  219;  Murphey  v.  Virgin, 

lirooks,   5   Pick.    (Mass.)    244;    Eng-  47  Neb.  692,  66  N.  W.  652;  French  v. 

mann    v.    Estate   of   Immel,   59   Wis.  Millard,  2  Ohio  St.  44;  Lehigh  Coal 

249,  18  N.  W.  182.  etc.  Co,  v.  Evans,  176  Pa.  28,  34  Atl. 

■13  Engraann   v.    Estate    of    Immel,  999;  Galveston,  H.  &  S.  A.  Ry.  Co.  y. 

59  Wis.  249,  18  N.  W.  182.  Murray   (Tex.  Civ.  App.),  99  S.  W. 

44  Koehler  v.  Adler,  78  N.  Y.  287;  144;  Eeeder  v.  Traders'  Nat.  Bank,  28 
-Watson  V.  Watson,  58  Mich.  507;  El-  Wash.  139,  68  Pac.  461;  Tracey  v. 
wood  V.  Western  Union  Tel.  Co.,  45  Phelps,  22  Fed.  634,  23  Blatchf.  71. 
N.  Y.  549,  6  Am.  Rep.  140;  Kavanagh  The  court  may  in  trial  without  jury 
V.  Wilson,  70  N.  Y.  177.  See  the  late  reject  such  testimony:  Goslin  y.  Dry- 
case  of  Equitable  Powder  Co.  v.  St.  foos,  45  Wash.  396,  88  Pac.  634; 
Louis  etc.  R.  Co.   (Ark.),  150  S.  W.  Keeno   v.   Behan,   40   Wash.   505,    82 
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for  them  to  draw  conclusions  which  may  result  in  the  be- 
lief of  one  portion  of  the  testimony  of  the  witness  to  the 
exclusion  of  the  remainder.*^ 

§  903  (905).  Same,  continued. — ^In  the  consideration  of 
these  circumstances  the  fact  that  the.  witness  has  testified 
falsely  is  entitled  to  the  most  serious  consideration.  Grow- 
ing out  of  the  old  rule  of  law  that  one  indicted  and  con- 
victed of  willful  perjury  was  not  a  competent  witness  in  any 
case  is  the  well-known  legal  maxim,  falsus  in  uno,  falsus  in 
omnibus,  which,  when  applied  to  the  law  of  evidence,  means 
that  a  witness  who  has  been  found  to  swear  falsely  as  to 
one  matter  is  not  worthy  of  belief  in  other  matters.  The 
reason  for  this  rule,  according  to  Starkie,  is  that,  "as 
the  credit  due  to  a  witness  is  founded  in  the  first  instance 
on  general  experience  of  human  veracity,  it  follows  that  a 
witness  who  gives  false  testimony  as  to  one  particular 

cannot  be  credited  as  to  any The  presumption  that 

the  witness  will  declare  the  truth  ceases  as  soon  as  it  man- 
ifestly appears  that  he  is  capable  of  perjury.  Faith  in  a 
witness'  reputation  cannot  be  partial  or  fractional."*^  On 
the  same  general  theory,  Judge  Story  declared  the  rule  as 
follows:  "Where  a  party  speaks  to  a  fact  in  respect  to 
which  he  cannot  be  presumed  liable  to  mistake,  as  in  rela- 
tion to  the  country  of  his  birth,  or  his  being  in  a  vessel  on 
a  particular  voyage,  or  living  in  a  particular  place,  if  the 
fact  turn  out  otherwise,  it  is  extremely  difficult  to  exempt 
him  from  the  charge  of  deliberate  falsehood ;  and  courts  of 
justice,  under  such  circumstances,  are  bound  upon  princi- 
ples of  law  and  morality  and  justice  to  apply  the  maxim 
falsus  in  uno,  falsus  in  omnibus.  What  ground  of  judicial 
belief  can  there  be  left  when  the  party  has  shown  such  gross 
insensibility  to  the  difference  between  right  and  wrong,. 

Pac.  884;  Zimmerman  v.  Bannon,  101  Petersen,  4  Ann.  Cas.  982;  SkiUern  v. 

Wis.   407,   77   N.   W.   735.     See  next  Baker,  12  Ann.  Cas.  245. 

seetion.     See  note  on  "Weight  of  TJn-  4T  See  next  section, 

contradicted  Testimony"  to  Brown  v.  *8  Stark.  Bv.  873. 
Evidence  V — 27 
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between  truth  and  falsehood ?' ' "  There  are,  however,  sev- 
eral limitations  to  the  general  rule.  First,  the  testimony, 
concerning  which  the  witness  has  sworn  falsely,  must  relate 
to  a  material  point  in  issue.^"  Second,  such  testimony 
must  have  been  given  by  the  witness  intentionally,  and  he 
must  have  known  it  to  he  false.^^    Although  there  is  gen- 


*9  The  Santissima  Trinidad,  7 
Wheat.  (U.  S.)  339.  See,  also,  the 
late  eases:  MoClain  v.  State  (Ala.), 
62  South.  241;  Atchiaon  etc.  R.  Co.  v. 
Gumaer,  22  Colo.  App.  495,  125  Pac. 
589 ;  Deming  v.  Prudential  Ins.  Co., 
169  HI.  App.  96;  Lawler  v.  State 
(Ind.- App.),  99  N.  ,E.  487;  American 
Seed  Co.  v.  Cole  (Mieh.),  140  N..,  W. 
622;  Demeree  T.  Minneapolis  etc.  R. 
Go.  (Minn.),  142  N;  W.  145;  Under- 
wood V.  Pittsburgh  Rys.  Co.,  238  Pa. 
332,   86   Atl.   184.   . 

BO  People  V.  Plyler,  121  Cal.  160, 
53  Pae.  553 ;  Pierce  v.  State,  53  Ga. 
365;  Hall  v.  Benfro,  3  Met.  (Ky.)  51; 
Bennett  v.  Susser,  191  Mass.  329,  77 
N.  E.  884;  Holdrege  v.  Watson,  1 
Neb.  (Unof.)  687,  96  N.  W.  67; 
Moresi  v.  Swift,  15  Nev.  216 ;  State  v. 
Carter,  15  Wash.  121,  45  Pac.  745; 
Schniitt  V.  Milwaukee  St.  Ry.  Co.,  89 
Wis.  195,  61  N.  W.  834..  In  Huber  v. 
Teuber,  3  McArthur  (D.  C),  484,  the 
court  said:  "A  witness  who  is  dis- 
covered on  a  trial  to  have  sworn  to  a 
deliberate  falsehood  in  relation  to  a 
matter  the  truth  of  which  he  must 
have  known  at  the  time  of  giving  his 
testimony,  although  the  fact  may  not 
be  material,  yet  by  that  act  exhibits 
such  gross  insensibility  to  the  obliga- 
tions of  his  oath,  and  to  truth,  and 
such  shameless  hardihood  in  vice,  as 
leaves  no  ground  for  judicial  belief 
as  to  any  part  of  his  testimony." 

51  Chilcls  V.  State,  76  Ala.  93;  Pol- 
lette  V.  Territory  (Ariz.),  33  Pac. 
869;  Bloom  v.  State,  68  Ark.  336,  58 
S.  W.  41;  Ward  v.  Ward,  26  Colo.  33, 


52  Pac.  1105 ;  Skipper  v.  State,  59  Ga. 
65;  Chicago  &  S.  L.  R.  Co.  v.  Kline, 
220  111.  334,  77  N.  E.  229;  Goeing  v. 
Outhouse,  95  111.  346 ;  GuUiher  v.  Peo- 
ple, 82  111.  145;  Noyes  v.  Tootle,  2 
Ind.  Ter.  144,  48  S.  W.  1031;  Winter 
V.  Central  Iowa  B.  Co.,  80  Iowa,  443, 
45  N.  W.  737;  Callohan  v.  Shaw,  24 
Iowa,  441 ;  Barney  v.  Dudley,  40  Kan. 
247,  19  Pac.  550;  Gerardo  v.  Brush, 
120  Mich.  405;  79  N.  W.  646;  State 
V.  Henderson,  72  Minn.  74,  74  N.  W. 
1014;  Vicksburg  Ry.  Co.  v.  Herrick, 
62  Miss.  28;  Bell  v.  State,  90  Miss. 
104,  43  South.  84;  Jackson  v.  Powell, 
110  Mo.  App.  249,  84  S.  W.  1132; 
Nielsen  v.  Cedar  County,  5  Neb. 
(Unof.)  430,  98  N.  W.  1090;  Moresi 
T.  Swift,  15  Nev.  215;  Pacific  Gold 
Co.  V.  Skillioorn,  8  N.  M.  8,  41  Pac. 
533;  Boyd  v.  Gorman,  29  App.  Div. 
428,  51  N.  Y.  Supp.  10.83;  State  v. 
Peace,  1  Jones  (46  N.  C),  251;  State 
T.  Campbell,  7  N.  D.  58,  72  N.  W. 
935 ;  Dye  v.  Scott,  35  Ohio  St.  194,  35 
Am.  Rep.  604;  Daniel  v.  Lance,  29 
Pa.  Super.  Cft.  454;  State  v.  Sexton, 
10  S.  D.  127,  72  N.  W.  84;  Frierson 
V.  Galbraith,  12  Lea  (Tenn.),  129; 
Melendy  v.  Bradford,  56  Vt.  148; 
State  V.  Freidrich,  4  Wash.  204,  29 
Pac.  1055,  30  Pac.  328,  31  Pac.  332; 
Pumorlo  V.  City  of  Merrill,  125  Wis. 
102,  103  N. 'W.  464;  Gehle  v.  Mil. 
Produce  Co.,  116  Wis.  263,  93  N.  W. 
26.  Where  the  statute  uses  the  word 
"false"  without  "willfully"  preceding 
it,  an  instruction  following  the  statute 
was  held  sufficient:  People  v.  Bighetti, 
66   Cal.   184,  4  Pac.   1063;    State  v. 
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eral  agreement  in  the  view  that  testimony  must  be  know- 
ingly false  before  the  rule  applies^  there  has  been 
considerable  difference  in  the  mode  of  stating  the  rule.^^ 
Erroneous  statements,  made  in  good  faith  through  lack  of 
memory  or  inadvertence,  will  not  discredit  the  witness.^^  In 
the  determination  of  this  question  the  court  must  take  into 
consideration  that  willfully  false  swearing  is  not  to  be  im- 
puted to  a  witness  when  it  clearly  appears  that  discrepan- 
cies, conflicts  and  contradictions  in  the  evidence  are  man- 
ifestly honest  mistakes,  due  to  faulty  observation,  imper- 
fect recollection  or  mistaken  impressions  of  facts.  The 
court  must  find  something  either  in  the  appearance,  de- 
meanor, or  manner  of  a  witness  while  testifying,  or  such 
a  conflict  or  contradiction  between  him  and  the  other  wit- 
nesses in  the  case,  or  such  an  inherent  incredibility  in  the 
facts  testified  to  by  him,  as  would  reasonably  tend  to  show 


Connors,  37  Mont.  15,  94  Pac.  199, 
distinguishing  Cameron  t.  Wentworth, 
23  Mont.  70,  57  Pae.  648 ;  Simpson  v. 
Miller,  57  Or.  61,  110  Pac.  485.  See 
note  on  necessity  that  instruction  that 
if  jury  believe  that  witness  has  testi- 
fied falsely  in  one  particular  they  may 
disregard  all  his  testimony  shall  in- 
clude proviso  that  false  testimony 
must  have  been  knowingly  and  will-. 
fully  given,  to  Godair,  v.  National 
Bank,  8  Ann.  Cas.  450.  On  the  neces- 
sity for  qualifying  by  reference  to 
conscious  falsity  an  instruction  under 
a  statute  enacting  the  maxim  fdlans 
in  uno,  falsus  in  omnihus,  without  the 
qualification,  see  note  to  Simpson  v. 
jniler,  29  L.  E.  A.,  N.  S.,  680. 

52  In  many  decisions  is  "knowingly 
end  imllfully":  Perkins  v.  Knisely 
(111.),  68  N.  E.  486;  Noyes  v.  Tootle, 
2  Ind.  Ter.  144,  48  S.  W.  1031;  Buf- 
falo Co.  V.  Van  Sickle,  16  Neb.  363, 
20  N.  W.  261;  Pacific  Gold  Co.  v. 
Skillicorn,  8  N.  M.  «,  41  Pac.  533; 
State  v.  Campbell,  7  N.-D.  "58,  72  N. 


W.  935;  Godair  v.  Ham.  Nat.  Bank, 
225  111.  572,  116  Am.  St.  Rep.  172, 
8  Ann.  Cas.  447,  80  N.  E.  407;  Elch- 
ardson  v.  Babeoek,  119  Wis.  141,  96  N. 
W.  554;  in  others  "willftdly" :  Davis 
V.  State,  51  Neb.  301,  70  N.  W.  984; 
Hurlburt  v.  Lefer,  12  S.  D.  321,  81 
N.  W.  631;  in  others  "willfully' and 
corruptly":  Ward  v.  Ward,  25  Colo. 
33,  52  Pac.  1105;  Last  Chance  M.  & 
M.  Co.  V.  Ames,  23  Colo.  167,  47  Pac, 
382;  in  others  "knowingly  and  inten- 
tionally": Schultz  V.  Territory,  5  Ariz. 
239,  52  Pae.  352;  Swan  v.  People,  98 
HI.  610;  State  v.  Wells,  46  Iowa,  662. 

63  Winter  v.  Central  Iowa  Ry.  Co., 
80  Iowa,  443,  45  N.  W.  737;  Barney 
V.  Dudley,  40  Kan.  247,  19  Pac.  550 ; 
Plyer  v.  German-American  Ins.  Co., 
121  N.  Y.  689,  24  N.  B.  929;  People 
V.  Strong,  30  Cal.  151;  People  v. 
Soto,  59  Cal.  369;  Brennan  v.  People, 
15  111.  511;  Giltner  v.  Gorham,  4  Mc- 
Lean (XT.  S.),  402,  Fed.  Cas.  No,  5453;  • 
State  V.  Elkins,  63  Mo.  139;  Cahn  v. 
Ladd,  94  Wis.  134,  68  N.  W.  652,  , 
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that  the  witness  willfully  swore  falsely."  Third,  since 
credibility  is  a  question  for  the  jury,  it  is  error  for  the 
judge  in  his  instruction  to  the  jury  to  single  out  a  partic- 
ular witness  and  to  direct  such  cautionary  instructions 
against  his  testimony,  as  such  a  course  would  tend  to  con- 
vey to  the  jury  the  impression  that  that  particular  witness 
is  disbelieved  by  the  judge.^^  Fourth,  such  testimony  as  is 
corroborated  by  other  credible  evidence  or  by  facts  and  cir- 
cumstances which  may  be  fairly  inferred  from  the  same 
should  be  given  proper  weight  by  the  jury.^®  Fifth,  the 
instruction  should  not  be  so  framed  as  to  direct  or  require 
the  jury  to  disregard  the  testimony  of  such  witness  en- 
tirely; but  the  rule  should  be  applied  by  the  jury  accord- 
ing to  their  own  judgment  for  the  ascertainment  of  truth.^'' 
On  this  last  point  there  has  been  some  difference  of  opin- 
ion ;  and  it  has  sometimes  been  urged  that,  when  a  witness 
has  willfully  and  knowingly  perjured  himself  as  to  any  ma- 
terial point,  the  jury  are  bound  not  to  give  weight  to  his 
testimony,  unless  corroborated  by  other  evidence;  and  it 
has  even  been  held  that  such  testimony  should  not  be  sub- 
mitted to  the  jury.^*  But  some  of  these  decisions  are  based 
on  authorities  from  the  civil  law  and  on  cases  in  courts  of 
equity  or  admiralty,  and  arc  not  applicable  in  a  procedure 

54  Pumorlo  V.  City  of  Merrill,  125  v.  Westenhaven,  114  Wis.  460,  90  N. 
Wis.  102,  103  N.  W.  464.  W.  467,  per  Marshall,  J. 

55  State  V.  Stout,  31  Mo.  406;  State  ^,  ^^j^  ^_  g^j^j^^  8  j^^^^  ^j^_  ^^^ 
V.  CusHng,  29  Mo.  215.  ^gg     g^^^^  ^_  Brantley,  63  N.  0.  518 ; 

56  Loehr  V.  People,  lg2  HI.  504,  24  p.^^^^  ^_  g  ^^  ^'^^^  ^^^.; 

N.   E.   68;    HiUman    v.    Sehwenk,    68  ^_    Hodgdon,    17    Me.    267;    Pinly   v. 

Mich.    293,    36    N.   W.    77;    Allen   v.  „     ,    ^p  ,,!    '„^     „  ,,  '      _   ''. 

'    ^.      ,       „„     '    „  Hunt,  56  Miss.  221;  Hall    v.  Eenfro, 

Murray,  87  Wis.  41,  57  N.  W.  979;  ,  n/r '+    /rr    n   kt     a     j.           r.         i.; 

/'                       '                    •         '  3  Met.   (Ky.)  51;  Senter  y.  Carr,  15 

Blotcky  V.  Caplan,  91  Iowa,  352,  59  ^   jj   351 
N.  W.  204;  Prior  V.  Territory  (Ariz.), 

89  Pac.  412;  Hart  v.  Godkin,  122  Wis.  °*  Stoffer  v.  State,  15  Ohio  St.  47, 

646,  100  N.  W.  1057;   Richardson  v.  86  Am.  Dee.  470;   Hargraves  v.  Mil- 

Baheoek,  119  Wis.  141,  96  N.  W.  554;  le^'s  Adm.,  16  Ohio,  338;  State  v.  Jim, 

Miller  v.  State,  106  Wis.  156,  81  N.  1  I>ev.  (N.  C.)  509;  Dunlop  v.  Patter- 

W.  1020.     A  contrary  holding  will  be  S"";  5  Cow.    (N.  Y.)    243;   Huber  v. 

found  in   Robert   Burgess    &   Son   v.  Teuber,    3    McArthur    (D.   C),    484; 

Aleorn,    75   Kan.   735,   90   Pao.    239.  People  v.  Eighetti,  6  Gal.  184,  4  Pac 

For  form  of  instruction,  see  Patnode  1063. 
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where  the  jury  have  the  exclusive  right  to  weigh  the  testi- 
mony; and  though  the  presumption  that  a  witness  has  tes- 
tified to  the  truth  may  be  removed,  yet  it  still  belongs  to 
the  jury  to  determine  this  fact  and  to  weigh  such  evidence.''^ 
Hence,  according  to  the  better  reasoning  and  the  weight  of 
authority,  the  maxim,  falsus  in  uno,  falsus  in  omnibus,  is  a 
rule  of  permission  and  not  a  mandatory  one.^°  It  is  in  the 
discretion  of  the  jury  to  wholly  reject  the  testimony  of  a 
witness  whom  they  believe  to  have  testified  falsely  in  some 
particulars,  or  to  accept  some  of  his  statements  and  reject 
others.  The  true  rule  is  that  the  credibility  of  a  witness, 
who  knowingly  testifies  falsely  as  to  one  or  more  material 
facts,  is  wholly  a  matter  for  the  jury.  They  may  believe 
or  disbelieve  his  testimony  as  to  other  facts  according  as 
they  deem  it  worthy  or  unworthy  of  belief.**  In  conclud- 
ing this  subject  we  may  add  that  the  mere  fact  that  the  tes- 
timony of  a  witness  is  not  believed  does  not  of  itself  war- 
rant a  finding  to  the  direct  opposite  of  such  testimony."^ 
A  jury  is  not  warranted  in  assuming  that  because  they 
decided  the  defendant's  narrative  to  be  false  they  were 

59  Mead  V.  McGraw,  19  Ohio  St.  55,  Schuek  v.  Hagar,  24  Minn.  339; 
reversing  Stoflfer  v.  State,  15  Ohio  St.  Church  v.  Chicago  &  A.  Ry.  Co.,  119 
47,  86  Am.  Dee.  470;  Mercer  v.  Mo.  203,  23  8.  W.  1056 ;  State  v.  Will- 
Wright,  3  Wis.  645;  Lemmon  v.  Moore,  iams,  2  Jones  (N.  C),  257;  Frierson 
94  Ind.  40.  t.  Galbraith,  12  Lea  (Tenn.),  129. 

60  People  V.  Wilder,  134  Cal.  182,  62  Baltimore  etc.  B.  Co.  v.  State,  71 
66  Pae.  228 ;  Boot  v.  Boston  El.  By.  Md.  590,  18  Atl.  969 ;  Beers  v.  Prouty, 
Co.,  183  Mass.  418,  67  N.  E.  365;  203  Mass.  254',  89  N.  E.  557;  Shonin- 
Addis  V.  Bushmore,  74  N.  J.  L.  649,  65  ger  v.  Day,  53  Mo.  App.  147 ;  Wal- 
Atl.  1036.  laee  v.  Berdell,  97  N.  Y.  13;   Miller 

61  Pilcher  v.  Smith  (Ala.  App.),  58  v.  Smith,  20  App.  Div.  507,  47  N.  Y. 
South.  672;  Gantling  v.  State,  40  Pla.  Supp.  49;  Mercer  v.  Wright,  3  Wis. 
237,  23  South.  857 ;  Swan  v.  People,  98  645.  Disbelief  of  denials  of  facta 
111.  612;  Otmer  v.  People,  76  HI.  149;  which  a  party  must  prove  is  not  the 
State  V.  Baker,  89  Iowa,  188,  56  N.  equivalent  of  affirmative  testimony  in 
W.  425;  Lewis  v.  Hodgdon,  17  Me.  support  of  those  facts:  Wakefield  v. 
267;  Boot  v.  Boston  El.  B.  Co.,  183  American  Surety  Co.,  209  Mass.  173, 
Mass.  418,  67  N.  E.  365 ;  Anderson  v.  95  N.  E.  350.  See,  also,  Hyslop  v. 
Middlebrook,  202  Mass.  506,  89  N.  E.  Boston  &  Maine  Bailroad,  208  Mass. 
157;  Cole  v.  Lake  Shore  &  M.  S.  By.  362,  94  N.  E.  310,  and  the  note  thereto 
Co.,  95  Mich.  77,  54  N.  W.  638 ;  in  21  Ann.  Cas.  1123,  to  which  we  are 
Knowles    t.    People,    15    Mich.    408;  indebted. 
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entitled  to  jump  to  the  conclusion  that  the  converse  of  such 
"narrative  must  be  true,  without  any  further  examination  of 
the  testimony.®* 

§  904.    Examination  of  witness  through  interpreter. — 

There  is  no  hard-and-fast  rule  as  to  the  method  by  which 
a  witness  shall  be  exa,mined  through  an  interpreter.  It  is 
necessarily  a  difficult  and  unsatisfactory  proceeding,  and 
the  method  of  conducting  it  must  be  left  to  the  sound  dis- 
cretion of  the  court  in  view  of  all  the  circumstances.  It  is 
necessary,  for  the  due  course  of  examination,  that  the  inter- 
preter shall  give  to  the  witness  the  precise  form  and  tenor 
of  each  question  propounded^  and  no  more  or  less,  and  that 
he  shall  in  like  manner  translate  the  precise  expressions  of 
the  witness.®*  The  method  laid  down  by  Evans,  J.,  in  a 
recent  Iowa  ease®'  appears  to  be  the  correct  one:  it  is  to 
require  the  interpreter  to  be  impersonal,  and  to  require  the 
attorneys  to  address  no  question  or  remark  to  the  inter- 
preter. On  the  contrary,  all  questions  should  be  direct  to 
the  witness  in  the  second  person.  These  questions  should 
be  repeated  by  the  interpreter  without  any  remarks  of  his 
own.  The  answer  of  the  witness  should  be  repeated  liter- 
ally by  the  interpreter  in  the  first  person,  without  any  re- 
marks of  his  own.  That  is  to  say,  the  interpreter  should 
be  a  phonograph  for  the  tim-e  being.  This  method,  when 
followed,  results  in  least  confusion  in  the  record.  "But  it 
is  often  quite  impracticable, ' '  said  the  court  in  the  case  re- 

83  Ramsay  v.  Eyerson,  40  Fed.  739.  mony  is  reliably  genuine,  or  how  far 
64  Eajnowski  v.  Detroit  etc.  E.  Co.,  it  consists  of  what  is  admissible.  It 
74  Mich.  20,  41  N.  W.  847.  Camp-  often  happens  that  the  chance  inter- 
bell,  J.,  in  that  case  said:  "As  it  is  preter  who  is  picked  up  is  ignorant, 
not  supposed  the  court,  counsel,  and  or  otherwise  not  the  right  person,  and 
jury  can  follow  him  in  the  foreign  that  he  takes  liberties  with  both  ques- 
language,  it  is  obvious  that  if  he  tions  and  answers." 
undertakes — as  is  too  often  done — to  so  Gregory  v.  Chicago  etc.  R.  Co. 
expound  things  to  the  witness  in  his  147  Iowa,  715,  124  N,  W.  797  Ann. 
own  fashion,  or  to  have  any  conversa-  Cas.  1912B,  723,  to  which  is  appended 
tion  with  him  beyond  strict  transla-  a  useful  note, 
tion,  no  one  can  tell  how  far  the  testi-  ' 
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ferred  to,  "to  enforce  it.  Some  interpreters  find  it  impos- 
sible to  suspend  their  personality,  and  they  talk  of  the  wit- 
ness in  the  third  person.  The  attorneys  often  forgetfully 
address  their  questions  to  the  interpreter,  and  then  ask  him 
what  the  witness  said.  It  is  a  time  when  the  'common 
sense'  enjoined  by  the  trial  court  is  a  great  desideratum, 
and  it  needs  to  be  well  distributed  and  reasonably  active  in 
order  to  obtain  the  best  results. ' '  ®*  The  testimony  of  the 
reporter,  based  upon  his  notes,  is  incompetent  to  prove  the 
testimony  of  a  witness  given  in  a  foreign  language,  at  a 
former  trial,  and  taken  down  by  the  reporter  from  the 
interpreter.  The  interpreter,  or  some  other  person,  who 
heard  and  understood  the  language  in  which  the  testimony 
was  given,  should  be  ca,lled.®'' 

66  See,   also,   People   v.    Wong   Ah  deaf-rrmte,  see  State  v.  Burns  (Iowa), 

Bang,  65  Cal.  305,  4  Pae.  19 ;  Fletcher  78  N.  W.  681 ;   Skagga  v.  State,  108 

V.  Commonwealth,  123  Ky.  571,  96  S.  Ind.  53,  8  N.  E.  695. 

W.  855;  Merriman  v.  Blalack,  56  Tex.  67  People  v.  Ah  Tute,  56  Cal.  119. 
Civ.  App.  594,  121  S.  W.  552.    As  to 
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585 
412 
106 
882 

741 


90,  93,  905 
902 
100 
168 
142 
634 


State  T.  Lyons    (La.),   5                299,  802 

V.  Ma  Foo  (Mo.),  1  446 

V.  Mace    (N.  C),  »,  822;  S  251 

T.  Madeira  (Mo.),  a  278 

v.  Madigan  (Minn.),  1,  724;  4  526 

r.  Madison   (La.),  2,  612;  5  105 
V.  Madison   (S.    D.),    1,    709;    B 

81,  191,  192 

v.  Magers  (Or.),  5           310,  811,  315 
T.   Magoon   (Vt.),  3 
V.   Maguire    (Mo.),   4,  395;    5 
T.  Maher   (Iowa),   5 
V.   Maier  (W.  Va.),  1,  599;  2 
V.  Main   (Conn.),     1,     617,     630, 

641,   648,   654 ;    3 
T.   Maine    C.    R.    Co.     (Me.),     1, 

647;    a,    55i    68,    77 ;    5  56 
V.  Maioni  (N.  J.),  8 
V,  Maioni   (note), "2 
r.   Mallahan    (Wash.),    5 
T.  Malloy    (N.    J.),    1 
V.   Malmberg    (N.   D.),    5 
V.  Maloney    (La.),    1 
V.   Manchester    etc.    Ry.    Co.     (N. 

H.),    1                                    829,  831 
T.   Manhattan     Silver     Min.      Co. 

(Nev.),   3                               655,  669 

v.  Manley   (Tenn.),   1  538 
V.  -Mann     (Wash.),     2,     288;     5 

52,  332 

v.   Marceanx    (La.),   2,  868;    S  861 

v.   Marchbank    (N.  C),   5  104 

V.   Marfaudille   (Wash.),   1  758 

V.   Marier   (Ala.),   5  234 

v.  Marks   (La.),  3  510 

V.   Marks    (S.   C),    5  205 

V.  Marks   (Utah),  5                   261,  270 
V.   Marier    (Ala.),   2                        92,   94 

V.   Marselle   (Wash.),  1  722 

V.  Marsh    (Vt.),    2                     244,  869 

T.   Marshall    (Ala.),    4  499 

T.  Marshall    (Iowa),    6  87 
T.   Marshall    (Mo.),     1,     682;     2, 

652,    722;    5  338 

T.  Marshall    (Vt.),    1  724 
T.  Martin    (Mo.),  1,  882;  2,  831; 

5  166 

V.   Martin    (N.  C),  8  827 

V.   Martini    (N.  J.),  1  442 

T.   Marvin    (N.   H.),   4  452 

V.   Mason   (Mo.),   1,  513;  2  811 

T.   Mathers    (Vt.),    4  427 

T.   Mathes    (Mo.),    2  773 
V.  Matheson    (Iowa),    1,    721;    2, 

12;    3  752 

V.   Matheson  (note),  3     752,  754,  758 

T.  Mathews    (Mo.),   4  611 

V.  Matlack    (Del.),    8  517 

V.  Matthews    (Ala.),   1               549,  577 

T.  Matthews    (Kan.),  3  673,  675,  676 

V.   Matthews    (N.    C),    1  794 

V.   May    (N.    0.),    5  76 

V.   May    (S.   C),    5  192 

V.   Mayberry    (Me.),   8               293,  295 


Maynes    (Iowa),    2 

897, 

899 

Mayo    (note),    2 

777 

Mayor    (Tenn.),    1 

521, 

549 

Mead    (Mo.),    1 

556, 

562 

Meader     (Vt.),    4 

839 

Meadows    (W.    Va.),    5 

257,   270, 

274, 

275 

Meder    (Nov.),   8 

204 

Medlicott   (Kan.),  2 

916 

Meehan    (Vt.),    5 

190 

Meek    (Iowa),    3 

837 

Megaarden  (Minn.),  1 

528 

Megorden   (note);  2 

894 

V.   Meier  (Iowa),l,  786,    788;  3   385 


T.  Mellette    (S.  D.),   2 


540 


State  V.  Mellor    (R.  I.),   8  150 

y.   Melton    (Mo.),   3,  930;   4  415 

V.   Merchant   (Wash.),  8  203 

■V.  Merkley    (Iowa),    1  736 

V.   Merriman   (S.  CO,  5  132,   170 

V.   Messick     (Bel.),     3  387 

V.  Metcalf   (S.  D.),   1  588 

V.  Newherter    (Iowa),    4  501 

*•.  Megorden    (Or.),    5  101 

V.   Meyer    (Iowa),  4  355,   356 

V.   Meyer    (N.    J.),    2  778 

V.  Meyer    (note),    8 

772,  774,  775,  776,  777,  778, 
779;  4  351, 

V.   Meyers    (La.),    5 
V.  Meyers    (Neb.),   4  347, 

V.  Meyers  (note),  4 
V.  Meysenburg  (Mo.), 
T.  Michael   (W.    Va.), 


Michael  (note),  4 
Micklee  (Utah),  8 
Middle      I^ittitas 

(Wash.),  1 
Middlehan  (Iowa), 


1 
4 

355, 


359 
209 
367 
371 
861 

868 
353 
622 


228 


1, 


Dist. 

174, 

795;   8 

812,  822 
162 
270 


Miele    (Del.),    1 

Miles    (Wash.),    S 

Millain    (Nev.),    5  3 

Miller    (Iowa),   5  309,   414 

Miller    (Kan.),    5  105 

Miller   (La.),    1  743 

Miller   (Mo.),    1,  438,  446;    5 

138,  176,  258,  273,  275 
Miller  (Or.),  8,  61,  757;  4  393 
Miller  (Wis.),  1,  721;  3  -648 
Miller  (note),  ,2 
Millican  (La.),'  4 
Millmeier  (Iowa), 
Mills    (Del.),    1 


Mills    (Ind.),    8 
Minis    (Or.),   6 
Minck    (Minn,),    5 
Minnick    (Iowa),    1 
Minor  (Mo.),  4 
Minot    (Minn.),    3 
Minton    (Mo.),   3 
Missio    (Tenn.),    1 


736 

603 

872 

27 

549 

247,    251 

118 

511,    518,    529 

887,  394,   611 

27 

610,    626 

271 


V.  Missouri  Pac.  R.  Co.   (Mo.),  1 

593,   616,  681,    722 

V.  Mitchell    (Mo.),   1,  623;  3          878 

V.  Mitchell    (S.   U.).    5  182 

V.  Mitchell    (W.   Va.),    1  592 

V.  Mobley    (Wash.),   It  724 

V.  Moelchen  (Iowa),  2,  612,  872; 

4,  395;   5  412 

T.  JWoffitt    (Ohio),    1  568 

V.  Molisse  (note),  2  771,   819 

V.  Montgomery    (Ala.),   1  219 

V.  Montgonrery    (La.),   8  881 

V.  Moody   (Wash.),   8  777 

V.  Moon     (Kan.),     5  241 

V.  Moore    (Del.),  1  162,   173 

T.  Moore    (Iowa),   S  273 

V.  Moore    (Mo.),    2  352 

V.  Moore    (N.    C),    6  20 

V.  Moore    (Or.),     5  173 

V.  Moores    (Neb.),  8  135 

V.  Morahan    (Del.),    1  173 

V.  Morasco   (Utah),  4  356 

T.  Mordecai   (N.  0.),  3  23, '27 

V.  Morea    (Ala.),   4          352,  353,   902 

V.  Morgan    (Conn.),   1,  238;  8        150 

V.  Morgan    (Iowa),   8  493 

V.  Morgan   (La.),   8  336 

v.  Morgan    (note),    4  541 

V.  Morgan    (Mo.),  4  542 

V.  Morgan    (N-.   C),    5  349,   358 

V.  Morgan    (W.  Va.),  5  "51 


740 


TABLE    OF    CASES. 


[Bold-face  figure  indicates  Volume.] 


State  V.  Morphy    (Iowa),   a  930, 

V.  Morrill    (Vt.),    1  400, 

T.  Morris    (OoiiD.),    1,   641,    642; 

3 
T.  Morris   (N.  C),     ^i     872;     5 
115, 
V.  Morrison   (W.  Va.),  1 
-  T.   Morrison    (Mo.),     5    , 
V.   Morse    (Me.),    5  186,    261, 

V.  Mortensen    (Utali),    3 

Morton    (N.  C),  3,  841;   5 


436, 


Morseley    (Mo.) 
Mosher    (Iowa),    4 
Moulton    (N.  H.),  4 
Mowry    (R.    I.),    8 
Moxley    (Mo.),    3 
Moy  Looke  (Or.),  3 
Mulch  (S.  D.),   5 
Mulhall    (Mo.),    5 
Mullins    (Mo.),   8 
Munch    (Mo.),  .1 
Munco    (LaO,  i 
Mungeon  (S.  D.),  5 
Murdy   (Iowa),  S 
Murfreesboro  (Tenn.) 
Murphy    (La.),   4 
Murphy    (Mo.)^  3,  27;  5 


607, 


451, 
146, 


347, 

773, 
1     549, 


623, 


Murphy   (Nev.) 

Murphy    (S.    C),    5 

Murphy   (Wis.),    5  851, 

Murray    (Kan.),    3 

Murray    (N.  C.),   5 

Musgrave  ("W.  Ta.),  a         893, 

Musick    (Me.),    5 

Myers    (Mo.),  1 

McAllister  (Me.),   1 

547,    569,    576, 
McBride   (Mo.),    1 
McBride   (note),    a 
McCall    (N.  C),  1  722, 

McCanon    (Mo.),    8 
McCartey    (Minn.),   5 
McCaskey   (Mo.),   1  488, 

McChesney    (Mo.)j   4 
McCIain  (Kan.),  8,  652;  3 
McClellan   (Mont.),    S 
McOonnell    (Tenn.),    1 
McCord    (Kan.),    4 
McCormick  (Wash.),  5        144, 
McCoy    (La.),    4 
McCoy    (Minn.),  .5 
McCoy    (Mo.),   1,  498;   8 
McCoy    (Utah),'  8 
McCullum,(Wash.),  8 
McDaniellN.  C.),   1 
McDaniel    (Or.),   8,   869;    5 
McDaniel   (S,  C),  5 
McDavid   (La.),  4  414, 

McDonald    (Kan.),    5 
McDonald    (Me.),     1,     48;     8 
169,   174, 
McDonald    (Mo.),    1 
McDonald  (N.  C),  1,  663;  8 
McDonald    (Or.),    1,    452;    8, 
652,  707,  709,  736,  737,  756 


McDonald    (R.  I.),   1 
McDonald   (Wis,),   3 
McDonnell    (Vt.),   1 
McDowell   (N.  C),  4 
McElmurray  (S.  C),  5 
McBvoy   (S.   0.),   8 
McFarlain    (La.),    5 
McGaffln   (Kan.),   5 
McGahey  (N.  D.),  5 
Mc(}ee    (La.),    5 
MoGee    (S.    C),    5 
MoGinnis   (Mo.),    4 
McGlynn    (Oal.),  3 


459, 


90, 
SO, 


872, 


933 

402 

741 

135 
794 
412 
264 

58 
291 
608 

86 
409 
363 

2  b 
770 
148 
143 
590 
539 
728 
357 
774 
577 
394 
201 
634 
270 
353 
915 
158 
894 
408 
724 

897 
562 
888 
749 
772 
158 
491 
516 

29 
288 
564 
469 
207 
546 
165 

93 
911 
689 
491 
242 
292 
415 
274 

314 

423 
153 


572 
747 
787 
171 
407 
48 
774 
150 
234 
303 
190 
108 
395 
873 


(Mo.),  1,  173;  8, 
556, 


State  V.  McGowan  (Mont.),  5       225, 
T.   McGrath     (Or.),    4  439, 

V.  McGraw(S.   C),   5 
V.  McGregor  (N.  H.),  1 
v.  McGuire    (Mo.),    1 
T.   McGuire    (R.    I.),    4 
V.  Mclntire    (note),   4 
V.  Mclver   (N.  C),  1 
V.  McKay   (Iowa),    4 
V.   McKinnon    (Iowa),    5 
T.  McKin,stry    (Iowa),   5 
V.  McKnight    (Iowa),    8 
T.  McEowen  (La.),  S 
V,   McLain    (Mo.),    5 
v.   McLaughlin    (] 

576;    5 
V.  McLelland    (Neb.), 
V.   McLeod    (Mojit.),    5 
T.  McMahon   (Nev.),  1 
V.  McNally    (Me.),  8 
T.   McNamara    (Mo.),   1,   722;   4 
V.  McPherson    (Iowa),    4 
V.  McPursley   (Iowa),   5 
V.  McQuillin  (Mo.),   1  180, 

V-  Nash  (Iowa),  8 
V.  Neagle  (Me.),  1 
V.  Neal    (Wash.),   3  455, 

T.  Neill     (Ala.),    4  410, 

V.  Nelson   (Iowa),    5  278, 

V.  Nelson  (Me.),  1 
T.  Nelson   (Mo.),  1,  755;  8,  773; 

4,   355;    5 
V.  Nelson    (Wash.),   4,  426,  436; 

5 
V.  Nerzinger    (Mo.),    J. 
T.  Nettlehush    (Iowa),    3 
V.  Neubauer    (Iowa),    1 
Y.  Nevada  C.  R.  Co.   (Nev.),  3 
V.  New  Orleans   (La.),  1 
V.  New    Orleans    Waterworks    Co. 

(La.),  3 
V.  Newcomb   <Mo.),    1 
Y.  Newman   (Minn.),    5 
V.   Newton    (Wash.),   3 
v.    Nichols    (Minn.),    8,   143;    5 
V.   Nilson    (Wash.),    1 
V.   Nixon    (Kan.),   3 
V.   Nixon    (Ohio),   5 
V.   Noakes    (Vt.),   3,  912;    6 
V.  Nocton   (Mo.),  8 
V.  Noe   (N.  C),  3 
V.  Nolan   (Iowa),    5 
V.   Nolan    (Mo.),    1 
V.  Norcross    (Wis.),   1  652, 

V.   Nordmark    (Kan.),    3  21, 

V.  Norris    (Wash.),    1 
V.  Northern  Pac.  R.  Co.   (N.  D.), 

1 
V.  Norton    (Mo.),    3 
V.   Norton    (Wis.),    8  138, 

V.  Nowall    (N.   H.),    S 
V.  Nowell    (N.  H.),   5      168,   849, 
V.  Nugent   (La.),   S 
V.  Nussenholtz    (Conn.),    1 
V.   Nutting     (Me.),    5 
V.  Nye    (Kan.),    2 
V.   O'Brien    (Iowa),   8,   802;    6 
V.   O'Brien    (Mont.),    5 
V,   O'Brien    (R.    I.),    3    737,    743, 
V.   O'Connell    (Iowa),     1 
V.   O'Conner    (La.),    1 
V.  O'Donnell    (Dr.),    1 
V.  O'Ncil    (Kan.),   3 
V.  O'Reilly   (Mo.),    3  754, 

V.  O'Rourke    (Neb.),   1 
V.  O'Shea   (Kan.),  3  777, 

V.  Ober  (N.  H.),  4,  892;  6 
V.  Odel    (S.  0.),   1 
V.  OdoU    (Ind.),   3 


226 

460 
62 
750 
482 
394 
846 
794 
411 
110 
143 
869 
356 
266 

257 
662 
399 
749 
206 
603 
591 
225 
604 
437 
746 
763 
412 
279 
438 

264 

289 
625 
778 
723 
184 
552 

782 

665 

99 

127 

346 

727 

94 

19 

87 

774 

625 

143 

207 

653 

756 

736 

230 
649 
134 
385 
351 

84 
755 
867 

28 
132 
223 
750 
726 
566 
722 
749 
756 
789 
778 
171 
822 
815 
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State 
T. 


T.  Odell   (Or.),  4 
Oftedal   (Miim.),  2 
Ogden   (Or.)»  5 
Olds    (Mo.),    5 
Olds    (Or.),    S 


611 

134 

105,   203 

6 

145 


Olin   (Wis.),  S  336,  858,  365;  36 

dinger    (Iotts),    1  569,   577 

Omaha  El.  Co.    (Neb.),  4  78,  83 

Orleans  Parish   (La.),  1  178,   180 

Orleans  R.  Go.  (La,),  S  891 

Orth    (note),   4  408 

Osborne    (N.    0.),    4  668 

Osborne    (Qr.>,   1  698 

Oscar    (ST.  C),   5  142,   149 

Dstlander    (Iowa),    5  212 

Overland    (Wash.),    5  185 

Owens   (Iowa),   5  288 

Oxford   (Tex.),  4  592,   593 

Pace    (N.  C),   5  294 
Pain    (La.),  4,   401,    408;    5     274 

Palacios  (Tex.),  1  142 

Palmberg   (Mo.),   1  724 

Palmer   (N.  H.),   1  682 
Pancoast    (N.   D.),   S,    575;    5 

135,      159,      171,      173,  174, 

186,  343,   356 

Parce    (La.),    S  97 

Parish    (N.    C),    1  789 
Parish,    of    Orleans     (La.),     1 

178,   180 

Parker. (La.),    4  412 

Parker   (Mo.),     5  205 

Parker   (Nev.i),  4  142 

Parks    (Me.),    8  92 

Parks    (N.   0.),    5  257 

Parrott    (U.    S.),    4  68 

Patterson   (Ind,),   1  513 

Patterson    (Mo.),    1  162 
Patterson   (N.  C),  1,  403;  3, 

450  V  4,  458;   5  135,    204 

Patterson   (S.  D.),   1  591 

Patterson    (Vt.),     a  773,    779 

Patton   (N.  C),   1  787 

Paul    Sherman,    The    (U.  S.) 


Paulk   (S.  0.),  a 
Payne     (Wash.), 


226 
90 
4,     841 ;     5 

135,  184 
418 
775 
342 
94,  903,  906 
345 


Peace    (N.    C),    5 

Peacock  ;  (note),    2 

Pearson    (Wash.),   4 

Peel   (Mont.),  » 

Peffers  (Iowa),  5 

Pemberton  (Mont.),  1,  665;  5  144 

Pence    (Ind.),    5  34S 

Penney    (ArkO,    3  868 

Pennington  <Mo.),  1,  519,  520, 

521,    522,    523,    609;    4  412 

Pepe    (Del.),    1  162,  173 

Perkins   (N.  0.),  S,  588;    6  275 

Perry  (Idaho),  4  506,  509 

Perry   (Ohio),  3  159 
Peterson   (Iowa),    a,    931;    3 

27,  745 

Peterson   (Minn.),    1  562 

Peterson   (S.    C),   4  335 
Pettaway  (N.  0.),  1,  455,  466, 

467;  4  406 

Petty    (Kan.),     5  294 

Pfefferle  (Kan.),  5  176,  182 

Phair    (Vt.),.  3.  649 

Phelps    (Conn.),  4  582 

Phelps    (S.   D.),    1  724 
Phil.      Campbell,      Town      of, 

(Ala.),    1       '  611 

Phillips   (Iowa),  1,  501;  S  780 

Phillips   (Minn.),    5  148 

Phillips   (Mo.),   1  735 

PhilUpa   (N.    C),    6  173 


State  V.  Pierce   (Minn.),  1  868 

V.  Pierre.  (S.  D.),  »  244 

V.  Pigg   (Kan.)>,    1  824 

T.  Pike   (Me.),  a  923 

V.  Pike    (N.  C),  3  800 

T.  Pike    (N.   H.),   »  868,   883 

V.  Pirkey   (S.  D.),    3  516 

V.   Pittman   (Kan.),  1  550 

T.  Pittman   (Wash.),  9  203 

T.  Pitts   (Iowa),   1  -194 

T.   Pittsburg   Co.   (Md.),  ,1      395^  401 

V.   Piatt   (S;  C),  1  :  80,  556,   564 

V.   Plunkett    (Me.),    1  746 

V.   Poe    (Tenn.),   1  722 

V.  Pohlman    (Mo.),    1  529 

V.  Polacheck  (Wis.),  1  512 

T.  Polhemus   (N.  J.),   5  260,   270 

V.  Polke    (Ind.),   3  ,665 

V.  Pollard  (Mo.),  5  267 

T.  Poole  (Wash.),  1  22 

V.  Pope    (Mo.),    1  699 

V.  Porter   (Iowa),     1,  750;     », 

778;    3  748 

V.   Postlewait    (Iowa),   1  532 

Potter    (Vt.),  1,  440;  4     611,   612 


Potts   (iowa)i   5 
Potts    (Mo.),    S    ' 
Potts    (N.   C),    S 
Poundstone   (Mo.), 
Powell    (N.  J.),  3 
Power    (note),    2 
Powers    (Conn.),     1 
--     -.),    4 


259 

164,    204 

882 

I  273,-288 

930,  932,   933 

773 

521,    524 

326 

354,    355 

a  90 

53 

91,    195 

593 

750 

178 

736 

182 

257 

201 

471 

166,   181 

278 

231 

335,   349 

93 

703 

241 

49 

612 


Powers    (N.    J. 

Prather    (Mo.),    4 

Pratt    (Del.),   1,  494; 

Pray    (Iowa),    5 

Prendible    (Mo.),  5 

Price    (Md.),   1 

Price   (Mo.),   1 

Primrose    (Del.),   1 

Prims    (Iowa),    1 

Probasco    (Kan.),.  5 

Pucca    (Del.),    S  . 

Pugh  (Mont.),  5 

Pugh    (N.   C),    1 

Pugsley    (Iowa),    5 

Pullen    (La.),    S 

Pulley    (N.    J.),    5 

Quarles    (Ark.),   5 

Qnigley    (R.   I.),   a 

Quillen   (Tex.),   1 

Quinn    (Del.),    S 

Quirk    (Minn.),    5 

Kaehman.    (N.    J,),    4 

Racine    Sattley   Co.    (Tex.),    3   316 

Radmilovich  (Mont.),   1  722 

Eainsbarger  (Iowa),  1,  755;  a   931 

Randall   (Vt.),   1  547 

Randolph   (Conn.),  4,  336;   6    268 

Rawles     (S.    C),    2,    805;     S 

326,   327,    329 
Ray  (Kan.),  1,  527;  5  134 

Raybnrn    (Mo.),    4  170 

Raymond    (N.  J.),   1  732 

Read    (Iowa),    1  787,   788 

Reader    (Iowa),    1  523,   524 

Reading's  Terre-Tenants  (Del.), 

2  485 

Ready  (N.  J.).  3  756 

Reasby    (Iowa),    6  845 

Eeddick  (Kan.),  1,  297;  2  894 
Reddington  (S.  D.),  4  354,  356 
Eedemeier  (Mb.),,  1,  494,  495; 

2  93 

Reed   (Kan.),   2  774 

-Reed   (La.),  2,  185;  6  274 

Reed   (Me.),    2,    589;    5    139, 

226,   232 
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State  T.  Reed  (Mo.),  8,  776, 


777;  5 
232, 


'.  Eeggio    (La.),    1 
'.  Heinheimer    (Iowa),   2 
'.  Reitz    (N.    C),    2  12, 

'.■  Renfrew    (Mo.),   4 
'.  Rester     (La.),     5 
■.  Reynolds    (S.    C),    4 
.  Rhoades   (Nev. ),   1 
■.  Rhodes    (S.    C),    5  131, 

.  Rice  "(S.  C),  5 
•.Richards    (Iowa),    »  872, 

'.  Richeson    (Mo.),   2 
'.  Richie    (La.),    4 
■.  Ricksecker    (Kan.),   1  550, 

■.  Rideau    (La.),    1 
.  Rider    (Mo.),    1 
.  Riebe   (Minn.),  3 
.  Ritchie    (La.),    4 
.  Rivers    (Conn.),    5 
.  Roach    (note),   3 
.  Roberta    (Nov.),  1,   724;   3 
.  Roberts    (N.  H.),  1  223, 

.  Roberts    (N.    C),    S 
.  Roberts   (Or.),    1 
.  Robertson   (Kan.),    1 
.  Robertson    (La.),    5 
.  Robertson   (note),  3 
.  Robinson    (La.),     1,     794;     5 
202,    203, 
.  Robinson   (Neb.),  1 
.  Robinson   (N.   C),    1 
.  Robinson   (Wash.),   5 
.  Roby    (Vt.),    1 
.  Roderick    (Ohio),    1 
.  Rogers    (Mont.),    5 
.  Rodman    (Jowa),    1 
.  Rodriguez     (La.),     5 
.  Rogers    (Iowa),    3 
.  Rogers    (Mo.),   5 
.  Rogers    (Mont.),    S 
.  Rogers   (Nev.),  1 
.  Rogers    (N.   C),  3 
.  Rohn   (Iowa),    5 
.  Rollins    (Me,),   5 
.  Rollins    (S.   0.),    S 
,  Romaine    (Iowa.),    1 
,  Romers    (N.   M.),    1 
.  B;ood    (Mo.),   4  106.    Ill, 

.  Roper  (Mo.),  1 
,  Rosa  (N.  J.),  5 
.  Rose  (La.),  5  ■ 
.  Roselair   (Or.),   2 

Rosenfeld   (Mo.),    a 

Rosenthal   (Wis.),   1,  227;   2 

Ross    (Kan.),    S     ,  129, 

Ross    (Mo.),   2,'  437,    438;    3 

Roswell    (Conn.),    1 

Roten    (N.   C),    1 

Routzahn    (Neb.),    1 

Row    (Iowa),    2,    205;    5    122, 


.  Rozebooni    (Iowa),    1,    698 
.   Roznm     (N.    D.),    1,    114; 

576;    4,    392;    5 
.  Rne    (Minn.),     5 
.  pugan   (Mo.),    S 

Rumble   (Kan.),  2 
.  Rush    (Mo.),    4,   604;    5 

Russell    (Mo.),   1 

Russell    (Wis.),  4 

RuBSo    (Del.),   1 
,  Ruth    (Mo.),    1 

Rutherford    (Mo.),   5 

Rutton    (Wash.),    5 

Ryan   (Dr.),    5 

Saidell   (N.  H.),  3,  28; 

Saillard   (Wash.),   S 


234 
722 
869 
872 
395 
256 
460 
662 
144 
288 
874 

28 
354 
585 
794 
794 
660 
352 
202 
788 
756 
224 
135 
724 
561 

67 
892 

243 
562 
563 
144 
724 
79'4 
109 
121 

81 
756 
264 
162 
562 
750 

58 
162 
144 
451 
219 
211 
736 
203 

62 
934 
185 
134 
191 
908 
421 

49 
722 


State 


6,  181 
a  193 
2, 

179 
3  75 
908 
881 
271 
621 
501 

169,  173 

524 

81,  406 

133 

204 

6  225, 

300,  302 
15 


f.   St.  John    (Mo.),   4 

424 

Sale   (Iowa),  3 

758 

Salge    (Nev.),    5 

54 

Salverson  (Minn.),  8 

284 

Sam    (N.   C),   1 

473 

Sanders    (Mo.),   1,  529; 

3     25,   57 

Sanderson    (Vt.),  1 

722 

Sargent   (Me.),  5 

139 

Sargood    (Vt.),   4 

412 

Sartor  (S.  C),  1 

539 

567 

Sassaman    (Mo.),    5 

186 

Sater   (Iowa),   5 

186 

Sauer    (Minn..),    5 

159 

Saunders    (Iowa),    1 

730 

Saunders    (Or.),   5 

173 

174 

Savage    (Or.),    1 

735 

Savage    (Tex.),    1 

597 

Saxon    (Fla.),   2 

133 

Sayers    (Mo.),    5 

106 

Schilling  (Iowa),  5 

93,    94 

Schneider    (Mo.),    2 

837 

Schnitger  (Wyo.),  1  526 

529 

557 

Schonberg  (N.  D.),  5 

210 

School  Dist.    (Neb.),    1 

42 

School  Dist.    (Wis.),    1 

506 

Schwartz    (Kan.),   S 

411 

S'chweitzer    (Conn.),   2 

12 

Scott    (Kan.),    1 

743 

Scott    (La.),  2,  92;   5 

225 

Scott   (Neb.),    1 

654 

Scott    (note),    1,    296;    2    87, 

93 

:    99, 

108 

Seals    (Ind.),    1 

423 

Sebastian  (Conn.),  1  660 

661, 

721 

Second      Judicial      Dist. 

Ct. 

(Mont.),  4 

299 

Secrest    (N.    C),    2 

898 

Sederstrom    (Minn.),    5 

241, 

244 

Seery   (Iowa),  1,  614;  2 

873 

Seevers    (Iowa),    1,   787, 

788; 

6 

267 

Seibert     (Mo.),    1,    513, 

529, 

641;   5 

10 

Sejours    (La.),  4,  372;    G 

143 

Senn    (S.    C),    2 

590 

Severson   (Iowa),  4 

352 

Sexton    (Mo.),   2 

780 

Sexton    (S.  D.),    1,   630; 

6 

418 

Seymour   (Iowa),  2 

575 

Shadwell    (Mont.),   1 

743, 

745 

Shafer    (Mont.),    1,   794; 

5 

279 

Shaffer  (Or.),   5 

223 

Shapiro    (Mo.),    S 

250 

Sharkey    (N.   J.),    1 

421 

Sharp    (Minn.),    2 

135 

Sharp   (Mo.),  S 

291 

Shaw    (Conn.),   4 

611 

Shea    (Iowa),    2 

12 

Sheets   (N.  C),  2        895, 

935, 

936 

Shelledy    (Iowa),    1 

194 

Shelton    (Iowa),     2 

868 

Shelton    (Tenn.),    1 

547 

Shelton    (Wash.),    5 

132 

Sheppard    (W.  Va.),   1 

722 

Sherman    (Mo.),    1,   550; 

2 

278 

Shields  (Conn.),  4,  610; 

5 

272 

Shinborn  (N.  H.),  3  633, 

708, 

721, 

722 

Shockley  (Utah),  B 

357 

Shour    (Mo.),    4 

521 

Shouse   (Mo.),  4 

441 

Shreve    (Mo.),    4 

414 

Slmff    (Idaho),    8 

64. 

887 

Sibley    (Mo.),    6 

161 

.Sibley  (note),  5 

188 

Silver    (N.   C),   5 

53 

Silver    King    Consol.    Min 

Co. 

(Utah),    1 

663, 

675 

Silverio    (N.   J.),   1 

178 
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132, 


920, 


State  T.   Simes    (Idaho),   4  347,    365 
370,   902,    905;    S 
T.   Simmons    (Kan.),  4 
T.  Simmons   (Wash.),  3 
V.   Simon    (La.),    5 
V.   Simonis    (Or,),    2 
V.   Simpson  (Me.),  1 
V.   Sims   (La.),   5 
V.   Skillman    (N.  J.),   5 
T.   Slack    (Vt.),    5 
T.   Slagle   (N.  C),  Z 
V.   Slattery    (N.  J.),   5 
V.   Slingerland   (Nev.),  4,  395;   5 
V.   Sloan   (Iowa),  4  - 
V.  Sloss    (Mo.),   4 
T.   Smalls    (S.   C),    1,  564;   4 
V.   Small-wood    (N.   C),    5        414, 
V.   Smith   (Ala.),   8 
V.   Smith    (Conn.),    3,   37,    57;    5 
T.   Smith    (Del.),   4 
T.   Smith    (Iowa),   3,  28;   5 
V.   Smith    (La.),  »,  175;  5 
T.   Smith    (Me.),   a  932, 

T.   Smith    (Minn.),  1 
T.   Smith    (Mo.),  1,  748,  745;  5 
T.   Smith    (N.    C),    4,    413,    502, 
503;    5  368, 

T.   Smith    (Ohio),   1 


101 

133 

626 

210 

936 

523 

65 

109 

164,  247 

932,  936 

263,  265 

"  412 

415 

346 

614 

415 

338 

108 

401 

327 

321 

938 

760 

407 


Smith  (Or.),  1 
Smith  (S.  C), 
Smith  (Wash.) 
Snell  (Wash.), 
Snover  (N.  J.) 
Snow    (N.  C.) 


162,  722,  724, 
1 
4 
2 
1 
1         520 
490, 


420 
564 
749 
794 
367 

89 
757 
521 
525 
392 
201 
718 
581 

80 
552 
331 
735 
179 
583 
520 
747 
48,  54 
149 
607 
259 

90 
411 
217 
794 


Snowden    (Utah),   4  482 

Snyder    (Kan.),    4 

Snyder    (Vt.),    5 

Soper   (Iowa),  1 

Soper   (Me.),  S,  487,  592;  4 

Soper    (Mo.),   2,  884;   5 

Soragan   (Vt.),    1 

Sorter    (Kan.),   S  239, 

Southall   (Minn.),   1 

Southern    (La.),  2,  869;  5 

South  Kingston   (R.  I.),   1 

Southern  R.  Co.  (N.  C),  1 

Sparks  (Neb.),  1 

Sparrow    (N.   C).    5 

Spaugh   (Mo.),   5 

Spence   (Del.),  3 

Spencer    (La.),  5 

Spencer    (N.    J.),    1,    495;    2 

Spencer    (N.  C),  5 

Spencer    (Or.),    1 

Spendlove  (Kan.),  1   745,  793, 

Spier    (N.   C),    S  3a» 

Spiers    (Iowa),    5  86 

Spokane    (Wash.),    1  234 

Spotted      Hawk      (Mont.),      5 

101,    162 
Sprague    (IST.    J.),    5  136 

Spray    (Mo.),    1  735 

Spurling    (N.    C),    5  266 

Staloy    (W.   Va.),    5  58,   288 

Standard    Oil    Co.     (Mo.),    8, 

131;  S  29,  343,   351 

Standard  Oil  Co.  (Neb.),  5  364 
Standard  Oil  Co.  (Tenn.),  2  222 
Staples  (N.  H.),  2  794,  797,  801 
Starling  (N.  C),  1  494 

Staton  (N.  C),  1,  757;  S  291, 

293  .S07  324 
Stearns  (Minn.),  1  51o',  592^  641 
Stebbins    (Conn.),   4  611 

Steeres   (Or.),   5  244 

Stegman    (Kan.),   3  616,   631 

Steifel    (Mo.),    4  387,   611 

Stein    (Mo.),    5  218 

Stephens   (La.),  5  241 


State   V.   Stephenson    (Kan.),   3  •  708 

V.   Stephenson   (note),  3  707 

V.   Stepp   (W;  Va.),  4  80 

V.   Sterling   (La.),  2  221 

V.   Sterrett    (Iowa),   4  395,   509 

V.   Stevens   (S.  D.),  2,  908;   6        151 
V.   Stewart     (Del.),     5  1T7 

V.   Stewart    (Kan.),    8  576,    791 

V.   Stewart    (La.),    2  786 

V.   Stewart    (N.   C),    5  8 

V.   Stewart    (Or.),    S     -  229 

V.   Stewart    (W.  Va.),   6  64 

V.  Stewart    (note),    5  296 

v.   Stice    (Iowa),    1  730 

V.   Stike    (Mo.),    1  ■  722 

V,    Stimpson    (Vt.),    5  188 

V.   Stockman    (-Or.),    3  396 

V.   Stockman  (g.  C),  5  105,  208,   210 
T.   Stoffels   (Minn.),  5  361 

T.   Stout    (Mo.),    5  420 

y.    Strander:(W.  V».),  Z  93 

V.   Straw    (N.   H.),   4  408 

V.   Strother    (S.    0.),    1  173 

V.   Stukes    (S.    C),    1  794 

v.   Suber   (S.  C),   5  202 

T.   Sullivan    (Iowa),    1,    743;    2      778 
V.   Sullivan    (S.   C),    5  226 

V.   Summar    (Mo.),    5  258,   267 

T.   Sumner  (N.  C),  1  795 

V.   Sunders    (Or.),    4  393 

V.   Superior     Court     (Wash.),     1, 

856,    860;    2,    950;    3,    477, 

841;   4    ' 
V.   Surry   (Wash.),   1 
V.   Sutherland  (Iowa),  5 
V.   Swafford     (Iowa),     4  502, 

V.  Swayze    (L%,),    5 
V.   Sweeney    (Kan.),    6 
V.  Swift    (Conn.),    3 
T.   Swift    (Ind.),  1 
V.   Swift    (Nev;),    1 
V.   Swiggart    (Tenn.),    1 
V.   Swink   (N.  C),   1 
V.   Switzer    (Neb.),    1 
V.   Sykes    (Mo.),    4 
V.   Symonds    (Me.),  4 
V.   Sysinger    (S.   D.),  2,  954;   4 
V.   Tabor    (Kan.),    4 
V.   Tabbv    (Mo.),  ,1  716, 

V.   TackGtt   (N.  C.)',   1 
V.   Tall     (Minn.),     4,     484,     488, 

493,  534,  536;  5'  99, 

V.  Talmage  (Mo.),'  1  794, 

v.   Talley   (S.  C),  1 
V.  Tarter   (Or.),   1  745, 

V.   Tawney     (Kan.),    5 
V.   Taylor    (Kan.),    5 
V.   Taylor    (La.),   5  109, 

V.  Taylor  (Mo.),  5  135,  292, 
V.  Taylor  (N.  C),  4,468;  S  239, 
V.   Taylor   (S.    C),    2,    868,    912; 

5 
V.  Taylor   (W.  Va.),  4,  443;    5 
V,   Taylor    (Vt.),    8 
■V,   Teasdale   (Mo.),  8 
V.  Teipner    (Minn.),    5 
V.   Tennebom    (Iowa),    8 
V.  Tennison  (Kan.),  4 
V.   Terrell    (S.    C),    8 
V.  Tettaton    (Mo.),    5 
V.  Thaden     (Minn.),    4,    611;     5 
339,   340,   841, 
V.   Thiele    (Iowa),    8 
V.   Thibeau    (Vt.),   8 
V.   Thomas    (Ind.),    5 
V.   Thomas    (Iowa),     5 
V.  Thomas    (La.),  1,  736;  8,  630; 


V.  Thomas  (Mo.),  6 


299 
757 
160 
507 
109 
201 
283 
622 
562 
566 
685 
217 
366 
594 
426 
523 
719 
794 

240 
795 
724 
746 
278 
148 
110 
294 
251 

223 
233 
205 
223 
14 
959 
397 
985 
345 

348 
92 

487 
54 

183 

198 
289 
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State  V.  Thomas  (N.  C),  8  776 

■  V.   Thomas    (S.    C),    5  292 

V.  Thomas    (note),    3  149 

V.  Thompson    (Conn.),   »  438 

V.   Thompson   (Iowa),    1,    755;    »   176 
T.  Thompson   (La.),     1,     795;     8 

609,    612,   614 
V.  Thompson    (Me.),  3 

616,  626,  630,    633 


V. 

Thompson   (Mo.),    3 

30 

615 

V. 

Thompson   (N.     C),     1, 

732 

749;  a 

905 

V. 

Thompson    (Or.),    1 

794 

V. 

Thornhill     (Mo.),    6 

184 

T. 

Thuna  (Wash.),  1 

724 

T. 

Thurtell    (Kan.),    1 

755 

V. 

Tibbets    (Me.),:.l 

57 

T. 

Tice   (Or.),    3    - 

602 

T. 

Tickle   (Nev.),   5 

227 

V. 

Tighe  (Mont.),  a 

868 

V. 

Tilghman  <N. C),  2 

780 

7. 

Todd    (lo-wa),    4     ■ 

358, 

363 

V. 

Tolla   (N-.  J.),.  4 

353, 

354 

V. 

ToUa   (note),  8 

777 

V. 

Tolley    (N.  D.),   5 

57, 

191 

V. 

Tompkins   (Mo.),  3 

628, 

650 

V. 

Toney    (S.   C),   1 

472 

V. 

Toombs     (Iowa),    1 

750 

V. 

Tootle  (Del.),  1 

523, 

.524 

V. 

Tosney    (Minn.),    1 

549 

V. 

Towler    (R.   I.),    5 

76 

V. 

Townsend   (Del.),  4 

319, 

902 

V. 

Trammel   (Mo.),  3 

882 

V. 

Trapp   (Or.),   1,  28;  3 

90 

V. 

Treasurer    (S.   C),   3 

854 

V. 

Treshour    (Ky.),     5 

346 

V. 

Trimble    (Md.),    1 

896 

V. 

Trinkle   (Xan.),  3 

132 

V. 

Trivas    (La.),   3 

779 

V. 

Trout   (Iowa);   1 

498 

V. 

True    (Tenn.;),   3 

510 

V. 

Truitt    (Del.),   1 

162 

V. 

Trumbull    ON.  J.),   5 

16,   17 

V. 

Tucker  (Mo.),  1,  271;  8 

278 

V. 

Tufly    (Nev.).,    1     . 

562 

V. 

TuUy    (Mont.),    1 

585 

T. 

Tutlington    (Mo.),   5 

147 

V. 

Turner    (Kan.),  S 

336 

V. 

Turner   (Mo.),  4,  393;  5 

108, 

174 

Turner    (S.   0.)-,    1,   489,    795; 

4,  394;   S        ■  259,   260,   263,  270 

Turner    (note),  B,  171,  576;  5  359 

Turpin    (N.   C),    1  746,  794 

Tweedy   (loWa),  3  778 

Twining    (N.-  J.),    3  204 
Twitty    (N.  .0.),    1,   535,    573; 


S 

Twitty 


(note), 


V.  Ulrich    (Mo.),  4 

V.  Umble    (Mo.),    4 

V.  Underbill    (Del.), 

V.  Underwood    (La.), 

V.  Underwood   (Mo.). 

V.  Underwood   (Wash.) 

V.  Ussery  (N.  C),  5 

V.  Uzzo    (Del.),    5 

V.  Vale  Mills    (N.  H.) 

V.  Valentine    (N.    0.) 

T.  Vallery    (La.),    3 

V.  Valure    (Iowa),    X 

T.  Valwell   (Vt.),  1 

T.  Van  Duyn   (Neb.), 

V.  Van  Winkle   (Iowa), 

V.  Van  Winkle  (Nov.),  1  664 

V.  Van  Winkle  (N.  J.),  3         466,   473 

T.  Vanella  (Mont.),  4     128,  149,  202 


445, 

446 

1,      392 

;    3 

432, 

436 

414, 

416, 

427 
611 

1 

28 

4 

393 

4 

610 

),  a 

903 

301 

81 

,   8 

379, 

402, 

662 

4 

153, 

335, 

842 
612 
624 

735 

1 

562 

),   6 

845, 

357 

State  V.  Vandiver   (Mo.),  5  186 

V.  Vansant    (Mo.),   3  780 

v.  Vari  (S.  C),  S      '  54,  56 

V.  Vaughn  (Mo.),  3  89 

V.  Vaughn  (Nev.),  1  722 

V.  Vickers   (La.),  1  239,   240 

V.  Vicknair    (La.),   4  612 

V.  Vincennes  University,  Trustees 

(Ind.),    1  567 

V.  Vines    (N.  C),   8  863 

V.  Virginia  Carolina  Chemical  Co, 

(S.  C),  1  168 

V.  Vittum  (N.  H.),  1  483 

V.  Voight  (N.  C),  3  613,   908 

V.  Volander   (Minn.),  4  411 

V.  Von  Kutzleben  (Iowa),  3  884 

V.  Wabash  Paper  Co.  (Ind.),  1         524 
V.  Wagner    (Me.),    1,    515,    641; 

3,    778,    820,    831;    3  768 

V,  Waldrop   (Ala.),  3  132 

V.   Walker  (Iowa),  5  98,   99 

V.  Walker  (Mo.),  3,  812;  4  397 

V.   Wallace    (N.  H.),    1  728 

V.  Wallace   (N.  C),  4  422 

V.  Walters   (Iowa),  1  730 

V.  Walters   (Wash.),  5  208 

V.   Waltham  (Mo.),  8  162 

V.  Ward     (Conn.),     1,     726;     5 

159,   277,    289 
V.  Ward    (Vt.),    1,    15,    749;    3, 
12,  867,  ;871,  873,  897,  898; 
3  22,  631,   633,   649 

T.  Ware  (Wash.),  1  173 

V.  Warner  (Iowa),  5  245 

V.  Warren  (N.  C),  1  789 

V.   Warren  (Or.),  S  149 

V.  Washington  (La.),  4 

317,  322,  325,  355,  358 
318 
413 
98 
546 
101 
54 
286 
877 
639 
443 
346 
119 
209 


,  Washington   (note),  4 
Waterman  (Nev.),  4 
Waters    (Iowa),    5 
Watkins  (Ark.),  1 
Watson    (Iowa),    5 
Watson  (La.),  5 
Watson  (Me.),  5 
Watson   (Mo.),   8 
Weaver   (Iowa),  8 
Weaver  (Mo.),  4 
Weaver  (N.  C),  5 
Weaver  (Or.),  5 
Weber   (Minn.),   1  «„„ 

Webbs  Elver  Imp.   Oo.    (Me.) 

1  547,   576 

Weeden   (Mo.),  5  266 

Welch    (Me.),   4  411,   412,   452 

Welch  (Mo.),  5 
Welch  (Mont.),  8 
Welch  (Or.),  3,  872 
Weldon  (S.  C),  4 
Weldon  (note),  4 
Wells  (Iowa),  1,  48 


94, 


493, 


208, 


18;  6 


Wells  (Kan.),  5 
Wells  (Ohio),  3 
Wentworth      (Me.) 

392;    5 
Wonsel   (Mo.),  3 
Wenz    (Minn.),   1 
Werner    (N.  D.),   4 
West  (La.),  1 
West  (Mo.),  4 
West  (Wis.),   4 
Westmoreland   (S.  0.),  3 
Wetherell    (Vt.),  3 
Whttleu  (Iowa),  4 
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A 

ABANDONMENT  of  contract,  shown  by  parol,  442. 
competency  of  wife  in  actions  for,  746. 

ABATEMENT,  best  evidence  of  plea  in,  200a. 

ABBREYIATIONS,  judicial  notice  of,  131. 
in  land  descriptions,  131. 
in  names,  131. 
in  designations,  131. 
C.  0.  D.,  131. 
A.  D.,  181. 
Dr.,  Mr.,  Mrs.,  131. 

must  be  generally  used  and  commonly  known,  131. 
meaning  and  construction  of,  455. 

ABOLITION  of  religious  test  for  witnesses,  714; 

AB.0E3IION,  relevancy  of  similar  acts,  144. 

confessions  of  deceased  as  to,  received,  324,  n.  62. 

dying   declarations   as   to,   332. 

instruments  of,  shown  to  jury,  400,  n.  64. 

competency  of  wife  in  action  against  husband  for,  734,  n.  95. 

communications  by  physicians  concerning,  not  privileged,  760. 

ABEOAD,  mode  of  taking  testimony  of  witness  who  is,  700. 

ABSENCE,  presumption  of  death  from,  60-63. 

of  death  after  seven  years'  absence,  60,  61,  61a,  61b. 
origin  of  the  presumption,  61. 
American  development  of  the  presumption,  61a. 
code  provisions,  61a,  n.  72. 
necessity  for  due  inquiry,  61a,  n.  74. 
nature  of  the  absence,  61. 

rebuttal  of  the  presumption,  61a. 
return  of  absentee  after  seven  years,  61b. 

eSect  on  proceedings  in  probate  courts,  61b. 
no  presumption  that  death  occurred  at  a  particular  time,  62. 
when  in  less  than  seven  years,  63, 

nature  of  evidence  to  support,  63. 
raised  by  goranting  letters  testamentary,  63. 
by  "specific  peril,"  63. 
of  attesting  witness,  528. 
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ABSENTEE,  return  after  seven  "years,  61b. 
declarations  by,  323. 

ABSENT  WITNESSES,  testimony  of.     See  Depositions. 

ABSOLUTE  PRESUMPTIONS,  defined,  11. 
illustrations  of,  11. 

ABSTRACTER  OF  TITLES,  rule  as  to  confidential  communications  between 
attorney  and  client  does  not  apply  to,  751. 

ACCEPTANCE    of  bill,  effect  of.     See  Negotiable  Papeb. 
presumptions  as  to,  i9d. 

of  grants  to  corporations,  when  presumed,  56. 
of  account  stated,  effect  of,  57. 
of  note,  effect  on  debt,  73. 
estoppel  by,  286. 
in  blank,  286. 

of  new  lease,  effect  of,  416. 
of  goods  under  statxite  of  frauds,  428. 
how  proved  under  statute  of  frauds,  428. 

parol  evidence  of,  428. 

of  contract  believing  it  receipt,  471,  n.  46. 

ACCESS   of  husband  and  wife,  when  presumed.     See  Presumptions,  93-97. 
testimony  to  disprove,  93-97. 
effect  of  nonaccess,  judicial  notice  of,  129. 
where   child   born   fifteen    days   after    marriage    and   twenty    days    after 

divorce,  93. 
the  widow's  year  of  mourning,  93,  n.  57. 
the  maxim,  Fater  est  qutem  nuptiae  demonstrant,  93,  u.  55. 
the  maxim,  Odiosa  et  inhonesta  non  sunt  in  lege  praesunienda,  93. 
the  old  doctrine  of  "within  the  four  seas,"  93. 
presumption,  how  rebutted,  93,  n.  55,  94,  97. 
the  doctrine  of  Filiatio  non  potest  probari,  94. 

illustrations  of  "access,"  94. 
conclusive  when  intercourse  shown,  95. 

notwithstanding  adultery,  95. 
impotence,  95a. 

permanent  and   temporary,   95a. 

the  maxim,  EaliUis  et  inhabilis  diversis  temporibus,  95a. 

exceptions  such  as  white  child  of  colored  parents  or  vice  versa,  95a. 
what  flicts  are  relevant  where  intercourse  not  shown,  96. 

the  Code  Napoleon,  96. 
adultery,  effect  on  the  presumption,  96. 

pregnancy  advanced  or  otherwise  at  time  of  marriage,  effect  on  presump- 
tion, 96,  n.   89. 
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ACCIDENT,  presumption  of  negligence  in,  15,  183. 

proof  of  similar  acts,  when  relevant  to  repel  inference  of,  145,  147. 

similar  accidents,  relevancy  of,  163,  164. 

confidential  communications  between  husband  and  wife  as  to,  735,  n.  9. 

ACCOMPLICES,  testifying  as,  as  waiver   of  privilege  of  communications  to 

attorney,  756. 
defined,  768. 
competency  at  common  law,  768. 

when  not  convicted  of  infamous  crime,  768. 

when  not  jointly  indicted,  768. 

tendency  to  more  liberal  rule,  768. 

when  separate  trial  ordered,  768. 
credibility  of,  769,  901. 

conviction  on  unsupported  evidence  of,  769. 

unaffected  by  statutes  removing  disqualification  for  interest,  769. 

instructions  to  jury,  769. 

discretion  of  court  as  to,  769. 

statutes  regulating,  769. 
corroboration  of,  770. 

what  amounts  to,  770. 

need  not  be  of  every  material  fact,  770. 

identifying  criminal,  770. 

ACCORD   AND   SATISFACTION,  burden   of  proof   as  to,  179,  n.   38. 

ACCOUNT-BOOKS.     See  Books  op  Account. 

ACCOUNTS,  settlement  of,  pr&umed  from  making  of  note,  49d. 
payment  of,  when  presumed  from, lapse  of  time,  65a. 
payment  of,  parol  proof  of,  203a. 
summarized,  proof  of,   206. 
parol  agreement  to  settle,  439,  n.  74. 

confidential  communioations  between  husband  and  wife  as  to  keeping  of, 
735,  n.  9. 

ACCOUNT  STATED,  presumption  of  correctness,  57. 
effect  as  an  admission,  287. 

ACCURACY  of  models,  diagrams,  casts  and  photographs,  411. 

ACCUSED,  competency  of.     See  Competency;  Parties. 
presumed  innocent.     See  Presumptions,  12-14. 
confessions,  235. 
identification  of,  400. 
right  to  testify,  730. 
or  to  decline,  730. 
no   unfavorable  presumption  from   declining,   730. 
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ACCUSED  (Continued). 

cross-examination  of,  8.36. 

privilege  of,  self-crimination.     See  Witnesses,  884-892. 

how  waived,  890. 

failure  to  testify,  effect  of,  891. 
credibility  of,  901. 

ACKNOWLEDGMENT.     See  Admissions;  Statutes. 
of  deeds,  regularity  of,  presumed,  47. 
over  telephone,  when  set  aside,  211. 
of  debt  by  partners,  248. 

as  affected  by  statutes  of  limitation,  249. 
after  dissolution,  249,  250. 
effect  of,  490,  520. 

compliance  with  statute  necessary,  537. 
who  may  take,  490,  520. 

when  impeached  or  explained  by  parol,  490,  520. 
when  defective  or  irregular,  490,  520,  537. 
of  relationship.  -  See  Pedigree. 
as  proof  of  execution  of  documents,  537. 

to  comply  with  the  statute,  537. 
errors  in,  effect  of,  537. 

ACQUAINTANCE  OF  WITNESS  with  party  at  telephone,  211. 
with  subject  testified  to,  as  expert.  See  Expert  Testimony. 
with  handwriting.     See  Handwriting,  546-549. 

ACQUIESCENCE,  as  an  estoppel.     See  Estoppel,  275-280. 
as  an  admission.     See  Admissions.  ' 

sale  of  property,  effect  as  an  estoppel,  275. 

other  illustrations,  275. 
in  boundary  lines,  effect  of,  278. 
in  building  improvements,    278. 

ACTING  IN  OFFICE,  appointment  presumed  from,  43,  44,  46,  205. 

ACTIONS,  no  stated  time  for  bringing  at  common  law,  65. 

ACT  OF  GOD,  as  a  defense,  must  be  proved,  182. 

ACTS.     See  Kelevancy;   Ees   Gestae. 

men  presumed  to  know  consequences  of  their,  27,  28. 

beneficial,  when  presumed  assented  to,  57. 

between  strangers  or  party  and  strangers,  relevancy,  140. 

between  same  persons,  140a. 

of  testator  showing  weakness,  parol  proof  of,  -ISii,  n.  78. 

ACTS  OF  OONGHESiS,  judicial  notice  of,  112. 
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ACTS  OP  LEGISLATURE,  when  presumed  to  support  title,  76. 

ACTS  OF  OWNERSHIP,  presumption  from,  74-80. 

ACTS  OF  PARLIAMENT,  when  presumed  to  support  title,  76. 

ACTS  OF  STATE.     See  Documents;  Public  Records. 
proof  of,  507. 

by  public  gazettes,  582. 

ACTUAL  WEALTH,  relevancy  of,  162. 

ADDITION  to  consideration,  434,  n.  1,  468,  n.  97. 
to  contracts  as  material  alteration,  560,  u.  10. 

ADJOURNMENTS,  of  municipal  bodies,  when  presumed  regularly  taken,  46, 
n.  34. 

in  taking  depositions,  696. 
privilege  from  arrest  extends  to,  when,  805, 

ADJUDICATION.    See  Judgments. 

ADMINISTRATION,  LETTERS  OF,  best  evidence  of,  200a. 
grant  of,  judgment  m  rem,  606,   609. 
effect  of,  609. 

how  far  evidence  of  death,  609. 
jurisdiction  of  court  essential,  609. 

ADMINISTRATOR.     See  Admissions;  Executor  and  Administeatob. 

ADMIRALTY,  decrees  in,  judgments  in  rem,  606. 

ADMISSIBILITY,  term  not  synonymous  with  relevancy,  136. 

ADMISSIBILITY   OF   EVIDENCE    for   determination    of   judge,    174.     See 
Relevancy. 
distinguished  from  its  sufficiency,  7; 
of  memorandum  used  to  refresh  memory.     See  Beteeshing  Memory. 

ADMISSIONS  to  rebut  presumption  of  payment,  69,  n.  67. 
as  to  value  of  land,  relevancy  of,  168,  169. 
at  opening  of  trial,  do  not  change  rule  as  to  right  to  begin  and  reply, 

197,   n.   11. 
concerning  writings,  shown  by  parol  in  England,  207. 
conflict  in  America  as  to  the  rule,  208. 
to  prove  loss  of  writings,  216. 
definitions  and  distinctiotis,  235. 

confession  defined,  235_ 

distinction   between   confessions   and,   235. 

different  kinds  of  admissions,  235. 
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ADMISSIONS   (Continued). 

proof  of,  by  attesting  witness,  235. 

declarations  by  party,  not  admissible  in  his  own  behalf,  235a. 

minute-books  of  corporation,  235a. 

letters  asserting  facts  favorable  to  writer,  235a. 

reports  by  municipal  oflBcers,  235a. 

exception  when  part  of  res  gestae,  235a. 

declarations  by  agents,  employees,  privies,  husband  or  wife,  or  others 
in  close  relation,  235b. 
governed  by  same  rule,  235b. 
statements  to  be  self-disserving,   236. 
competent  evidence  for  adverse  partly,  236. 

why  competent,  236. 

illustrations,  236. 

need  not  appear  to  be  self-disserving  when  made,  236. 

oral  admissions  concerning  negotiable  and  other  written  instruments, 
236. 

on  former  trial,  236,  n.  40. 
hy  real  and  nominal  parties,  237. 
by  coparties,  237,  n.  58. 

of  assignor,  competent  against  assignee,  237. 
subsequent   to    assignment,    237. 

qualifications  of  rule,  237. 
by  those  not  parties,  hut  identified  in  interest,  238. 
interest  at  time  of  admission  must  be  shown,  238,  241,  245,  249,  252,  266. 

not  incidental,  contingent  or  collateral,  238. 

must  be  substantial,  238. 

substantial  interest  defined,  238. 

evidence  of  interest  should  be  given  as  foundation  for  admission,  238. 

statement   must  be   during   continuance   of   interest,    238. 
of  cestui  que  trust,  etc.,  238. 
of  deputy  sheriff,  238. 
of  principal  and  surety,  238. 

Df  those  interested  in  policy  in  another's  name,  238. 
of  ship  owner  in  action  by  master  for  freight,  238. 
of  those  in  privity  of  interest,  239,  253. 

definition  of  "privity,"  239. 

definition  of  "privy,"  239. 

classification   of   privies,   239. 

ground  of  privity  is  property,  not  personal  relation,  239. 

declarations  of  one  under  whom  title  is  claimed,  239. 

grantor  and  grantee,  illustrations,  239,  240,  241. 

admission  of  sale  by  parol,  of  fraud,  240. 
that  possession  not  adverse,  240, 
to  show  source  of  title,  240. 
of  mistake,  etc.,  240. 

other  admissions,  240. 
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ADMISSIONS   (Continued). 

cannot  be  used  against  certain  interests,  240. 

may  constitute  estoppel,  240. 
necessity  of  notice  to  grantee,  240. 

to  subvendee,  240. 
limitations  upon  the  rule,  241. 

statements   before   acquisition   incompetent,    241. 

before  and  after  alienation,  141. 
must  be  made  while  interest  exists,  241,  245. 

or  in  presence  of  grantee,  241. 
incompetent  if  made  after  relinquishment,  241. 
grantor's  admissions,   where   grantee   permits  him  to   remain   in 

possession,  241. 
declarations  explanatory  of  possession,   241. 
not  to  vary  terms  of  writing,  241. 
declarations  in  disparagement  of  title  generally,  241. 
successor  takes  cum  onere,  241. 

matter  of  admission  must  be  subject  to  parol  proof,  241_ 
does  not  apply  to  matters  requiring  written  evidence,  241. 
ancestor  and  heir,  242. 
devisor  and  devisee,  242. 
intestate   and  administrator,    242. 
assured  against  beneficiary,  242. 
nature  of  beneficiary's  interest,  242. 
beneficiary  against  beneficiary,  242. 
testator  and  executor,  242. 
trustee  and  bankrupt,  242. 
of  deceased  persons,  242. 

purposes  of  admissions — proof  of  lost  deed,  establish  boundaries, 

242. 
parol  contract  by  ancestor  to  sell,  242, 
necessity  for  distinction  between  declarations  against  interest  and 

those  made  by  privy,  242. 
necessity  to  avoid  confusing  res  gestae  with  independent  declara- 
tions, 242. 
actions   for   wrongful   death,   242. 
landlord  and  tenant,  243. 

when  landlord  has  notice  of  tenant's  adverse  possession,  243. 
succeeding  tenants,  243. 
remainderman  and  tenant  for  life,  243. 
owner  and  tenant  for  years',  243. 
mortgagor  and  mortgagee,  243. 
by  former  owners  of  personal  property,  244,  246,  247. 
under  mortgages  and  pledges,  244. 
tendency  to  enlarge  the  admissibility  of  hearsay,  244. 
when  admissible  against  present  owner,  244. 
how  proved,  244. 
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ADMISSIONS    (Continued). 

with  regard  to  real  and  personal  property,  245. 
must  be  made  while  interest  exists,  245. 
by  former  owner  of  real  property,  245. 
effect  of  remaining  in  possession,  245. 

of    collusion,    245. 
as  to  personal  property,   245. 

declarations    after    transaction,    incompetent,    245. 
strict   rules   in   some  jurisdictions,   246. 
New  York  rule,  246. 

United   States   supreme   court   decisions,   246. 
by  former  owner  of  choses  in  action,  247. 
of  transferee,  overdue  note,  247. 
consignor   and   consignee,   247. 
donor   and   donee,   247. 
iy   one   of   several   persons   having   joint   interest.      See   Declarations, 
248-253. 

by  partners.     See  Paktneks,  248-251. 
by  joint  contractors  who  are  not  partners,  252. 
by  co-obligors,  252. 

by  joint  makers,  grantors,  purchasers,  252. 
by  coparties,  252a. 
mere  community  of  interest  insufficient,' 253. 

distinction  between  joint  interest  and  community  of  interest,  253. 
of  executors  and  administrators,  253. 

of  trustees  and  cestui  que  trust,  253. 

of  legatees  and  devisees,  253. 

of  heir  against  heir,  253. 

of  heir  and  executor  or  administrator,  253. 

of  tenants  in  common,  253. 

of  several  indorsers  of  a  note,  253. 

when  part  of  res  gestae,  25'3. 

of  wrongdoers,  254. 

when  part  of  res  gestae,   254. 
in  conspiracy,  254. 
by  agents.     See  Agents,  255,  256. 
by  architects,  256c. 

by  attorneys.     See  Attorneys,  257-259. 
by  brokers   and  factors,  256c. 
by  building  contractors,  256o. 
by  carriers  and  their  officers  and  agents,  256c. 
by  deputy  sheriffs,  256d. 
by  employees  and  servants,  256d. 

by  husband  and  wife.     See  Husband  and  Wife,  260-262,  740, 
by  masters,  pilots  and  captains  of  boats,  256d, 
withdrawal  of,  when  in  error,  257,  n.   71. 
in  briefs,  257a,  u.  89. 
hy  '/persons  referred  to,  for  information,  263. 
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ADMISSIONS   (Comtinueci). 

such  persons  cannot  make  general  admissions,  263. 
must  be  confined  strictly  to  subject  matter  referred  to,  263. 
to  be  considered  on  grounds  of  agency,  263. 
but  not  to  make  general  admissions,  263. 
effect  of  consenting  to  pay,  if  an  affidavit  is  made,  264. 
survival  of  old  trial  by  ordeal,  264. 
regarded  as  reference  to  the  conscience,  264. 
where   equivalent  to   submission  to   arbitration,   264. 
does  not  operate  as  estoppel,  264. 
hy  interpreters,  binding  wpon  whom,  265. 
dealt   with  on  grounds   of   agency,  -  265. 
no  agency  where  interpreter  acts  as  officer  of  court,  265. 
where  interpreter  did  not  give  true  translation,  265. 
iy  those  acting  in  representative  capacity,  when  inade,  266. 

to  be  binding  must  be  made  during  tenure  of  representative  position, 

266. 
executors,  administrators,  guardians  and  trustees,  266. 
next  friend,  or  prochein  ami,  266. 
coreceivers,  266. 
corepresentatives,  266. 
by  adverse  party  as  to  transactions  with  deceased  persons,  781. 
by  public  corporations,  how  made,  267,  514. 
by  its  records,  267. 
by  o£B.eers  in  scope  of  authority,  267. 

otherwise,  not  admitted,  267. 
by  inhabitants   of  public  corporations,   267. 
by  municipal  corporations,   267. 
by  officers  when  part  of  res  gestae,  267. 
illustrations,  267. 
by  private  corporations,  how  made,  268,  517,  518. 
by  officers  within  scope  of  authority,  268. 
otherwise,  not  admitted,  268. 
records  of  books  of  corporations,  5]  6-518. 

as  against  stockholders,  517,  518. 
when  part  of  res  gestae,  268. 
illustrations,  268. 
in  writing,  269-274. 

weight  entitled  to,  269. 
letters  and  telegrams,  269. 

as  part  of  res  gestae,  269. 

range  of  date,  269. 

effect  of  omission  to  reply,  269. 

letters  which  contain  notices  of  action,  dishonor,  gtc,  269. 
other  writings,   269,  270. 

bills  of  lading,  receipts,  orders,  270. 

advertisements,  circulars,  270. 

wills,  270. 
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ADMISSIONS   (  Continued ) . 

proofs   of   death,   270. 
maps,  270,  307. 

records  and  books  of  corporations,  270a,  516-518. 
as  against  stockholders,  517,  518. 
partnership   books,   271. 
ordinary  account-books,  271a. 
•whole  context  to  be  received,  293,  294. 

See,  also.  Writings. 
judgments  as,  when,  589. 
in  pleadings.     See  Pleadings,  272-274. 
estoppel  by.    See  Estoppel,  275-286. 
implied  from  conduct,  287,  288. 
illustrations,  287. 
landlord  and  tenant,  287. 

where  an  account  is  rendered  and  no  objection  made,  287. 
where  one  assumes  to  act  as  an  officer,  287. 
settling  account   for   maintenance,   287. 
execution  of  satisfaction  piece,   287. 

where  one  lays  out  land  into  lots  and  streets  and  sells  by  map,  287. 
where   one   omits  claims  before   arbitrator,   287. 
where  one  claims  property,  but  the  property  tax  list  sworn  to  by  him 

omits  it,  287. 
failure  to  place  deed  on  record,  287. 
other   illustrations,   287. 
acts   showing   consciousness   of   guilt,    287. 

flight,   attempt   to   escape,   concealment,    287. 

resistance  to  arrest,  failure  to  appear  at  trial,  287. 

living  under  an  assumed  name,  287. 

demeanor  at  trial,  287. 

suborning,  fabricating  or  suppressing  testimony,  287. 

false  or   deceptive   explanation,   287. 

refusal  to  submit  to  superstitious  test,  287. 
acts  showing  consciousness  of  innocence,  287. 
repairing  defective  macJdncry  or  highways,  288. 

as  a  rule,  evidence  thereof  not  competent,  288. 
when  negligence  implied  from  subsequent  repairs,  288. 

to  machinery,  288. 

to  highways,  288. 

to  excavations,  288, 

to  buildings,  288. 

to  show  control  or  notice,  2SS. 
other   illustrations,   288. 
when  implied  from  silence.     See  Silence,  289. 

not  at  judicial  proceedings,  290. 
offers  of  compromise,  291. 
oral  or  written,  291. 
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ADMISSIONS   (Continued). 

when  made  "without  prejudice,"   291. 

when  deemed  made  "without  prejudice,"  291. 

letters  and  replies,  291. 

the  proper  test  to  be  applied,  291. 

offers  containing  admissions,  291. 

time    when  made,  291. 

questions  for  jury,  291. 

distinction    between    admissions    and,    291. 

effect  when  accepted,  291. 
tender,  effect  of,  292. 

tender  is  admission  only  that  amount  due,  292. 

tender  in   error,   292. 

tender,  effect  of  on  counterclaim,  292. 

tender    of  more  than  amount,  292. 

tender,  effect  of  acceptance  or  refusal,  292. 

illustrations,  292. 
payment  of  money  into  court  admits  what,  292,  294. 
whole  declaration  to  be  received,  293. 

modern  rule,  limiting  it  to  what  qualifies  or  explains  part  already  in- 
troduced, 293. 

also  limited  to  statements  at  same  time,  293. 

matters  outside  rejected,  though  in  same  conversation,  293. 

right  of  adverse  party,  when  part  only  is  given,  293. 

not  limited  as  to  witness  who  heard  portion  of  conversation,  293. 

not  limited  to  answers,  questions  also  admissible  to  explain,  293. 

exact  words  not  required,  293. 

statements  not  necessarily  of  equal  credit,  293. 

statements  part  heard  and  part  understood,  293. 

rule  applicable  to  judicial  admissions,  293. 
proof  and  weight  of,  295,  296. 

verbal  admissions  carefully  scrutinized,  295. 

weak  and  unsatisfactory  form  of  evidence,  295. 

weight  depends  upon  circumstances,  295. 

time  at  which  made,  295. 

admissions  of  deceased  persons,  295. 

time  when  made,  295. 

how  proved,   substance  only   required,   295. 

verbal  admission  as  affecting  trust   deed,  295. 

former  trials,  295. 
open  to  explanation  or  rebuttal,  when,  296. 

rebuttal  must  be  clearly  established,  296. 

statements  part  of  res  gestae,  296. 

made  while  under  duress,  296. 

made   while   intoxicated,    296. 

made  without  personal  knowledge  of  facts  admitted,  296, 

made  on  false  suggestion,  296. 
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A  DMISSIONS   ( Continued) . 

made   without  opportunity   to   explain,   296. 

und«r   oath,   296. 
inconsistent  with  testimony  goes  to  credibility,  296. 
objections  go  to  weight,  not  competency,  296. 
ancient  maps  as,  307. 
receipts  as,  when,  491. 
judgment  as,  when,  589. 
of  adverse  party  as  to  transactions  with  deceased  persons,  781. 

ADMONITION  to  witness  to  claim  privilege,  887,  890. 

ADOPTION,  best  evidence  of,  200a. 

ADULTB'RY,  presumption  of  marriage  in  actions  for  damages  for,  14. 
amount  of  proof  to  establish  in  civil  action  for,  16,  n.  59. 
presumption  as  to   continuance   of,  58k. 
presumption  of  marriage  in  prosecution  for,  88a,  n.  80. 
living  together  openly  in,  89. 

proof  of,  on  issue  of  legitimacy.     See  Presumptions,  93-96. 
evidence  of  good  character  in,  155. 
relevancy  of  other  acts  of,  144^  835,  837. 

when  improper,  833. 
acts  showing  consciousness  of  innocence,  287. 
amount  of  proof  of,  in  an  action  for  divorce,  195. 
not  bound  to  answer  as  to,  884. 

ADVEESE  PABTY,  evidence  made  relevant  by,  171. 

proof  by  attesting  witnesses  not  necessary  when,  claims  under  document, 

530. 
deposition  of,  in  federal  court,  649. 
use  of  deposition  taken  by,  684. 
depositions  not  competent  because  taken  by,  685. 
examined  on  bill  of  discovery.     See  Discovery,  702-711. 

under  statutes,  704. 
compelled  to  testify,  731. 
competency  of,  as  to  transactions  with  a  deceased  or  incompetent.     See 

OOMPETENCY   OF   WITNESSES,    772-796. 

impeachment    of,    855. 

ADVEESE  POSSESSION.     See  Possession. 
presumption  of  ownership  from,  74,  75. 
of  grant  from,  75. 

illustrations  of  presumptions  of  title  from.     See  Presumptions,  76-78. 
nature  of  the  possession,   79,  79a,  80. 
burden  of  proof  on  one  asserting,  79. 

ADVEESE  WITNESSES.     See  Witnesses,  850. 
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ADVERTISEMENTS,  as  admissions,  270. 

parol  proof  to  explain  error  in,  438,  n.  70. 
in  newspapers,  582. 

ADVICE.     See   Confidential   Communications. 

ADVOCATE.     See  Attobnet. 

AFFAIRS  OF  STATE,  privileged  communieations,  762. 

AFFECTION,  opinions  as  to,  360. 

declarations  of  testator  to  show,  482,  n.  80. 

AFFIDAVIT,  promising  to  pay  in  case  one  is  made,  264. 
as  admission,  274. 
when  hearsay,  299. 

rule  as  to  confidential  communications  to  attorney,  includes,  749,  n.  93. 
distinction  between  deposition  and,  634. 
impeachment  by  contradictory  statements  in,  847. 
used  to  refresh  memory,  875. 

AFFIRMATION  instead  of  oath,  714,  715. 

AFFIRMATIVE,  burden  of  proof  as  to.     See  Burden  op  Pkoop,  176,  179,  180. 
right  to  begin  and  reply,  197,  198. 
questions  leading  that  may  be  answered  by  an,  816. 

AFFIRMATIVE  DEFENSE,  burden  of  proof  as  to,  178,  179. 
effect  on  right  to  begin  and  reply,  197,  198. 

AFFIRMATIVE  TESTIMONY,  stronger  than  negative,  898. 

AGE.     See  Children;   Competency  or  Witnesses;  Pedigree. 
of  tree  from  concentric  layers,  not  judicially  noticed,  129. 
when  proved  by  hearsay,  300. 

advanced  as  ground  for  admissibility  of  testimony  at  former  trial,  341. 
opinions  as  to,  360,  u.  9. 
inspection  as  to,  401. 
want  of,  ground  of  incompetency,  720. 
distinction  between  testimony  of  children  and  that  of  adults  as  to  events 

of  childhood,  722. 
as  affecting  weight  of  testimony,  722. 

AGED  PERSONS,  leading  questions  in  examination  of,  818. 

AGENCY,  presumption  of  continuance  of,  58 j. 
presumption  of  from  marriage  relation,  90. 
of  one  partner  for  another,  248. 
not  after  dissolution,  249. 
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AGENCY  (Continued). 

cannot  be  proved  by  declarations  of  agent,  255. 

parol  proof  of  unauthorized,  436,  n.  43. 

parol  proof  of  in  contracts  of  real  estate,  452,  n.  39. 

parol  proof  of  relation  to  principal,  458. 

parol  proof  of,  unsafe,  460. 

AGENTS.     See  Attorneys;   CoNriDENTiAL  Communications;   Husband  and 

Wife. 
burden  of  proof  as  between  principal  and,  190. 
parol  proof  of  appointment  of,  203a. 
telephone  operators  as,  for  both  parties,  211. 
declarations  of,  not  admissible  against  principal,  235a,  239,  255. 

unless  part  of  res  gestae,  255. 

the  agency  to  be  first  established,  255. 
by  proof  aliunde,  255. 

contemporaneous  with  acts  to  be  proved,  255, 
when  original  evidence,  properly  admissible,  255. 
effect  of  such  declarations,  256. 
how  agency  proved,  256. 

principal  bound  by  declarations  of,  when,  256. 
admissions  of  public  agents,  256a. 
powers  of  public  agents,  how  limited,  256a. 
how  affected  by  fraud,  256b. 
how  affected  by  death  of  agent,  256b. 
effect  of  entries  made  by  agents,  256b. 

fleld-notes,  etc.,  made  by  surveyor,  256b. 
powers  of  special  and  subagents,  256b. 
how  messenger's  or  carrier's  agency  limited,  256b. 
architects  and  building  contractors,  256c. 
brokers  and  factors,  256c. 
carriers   and   their   officers,   256c. 
deputy  sheriffs,  256d. 
employees  and  servants,  256d. 
masters,  pilots  and  captains  of  boats,  256d. 
when  interpreter  is,  of  party  employing  him,  265. 
when  cannot  question  title  of  principal,  285. 
deceased,  admissibility  of  entries  by,  in  due  course  of  business,  319. 

declarations  of  deceased,  when  admissible,  327. 

must  be  some  proof  of  agency,  327. 
need  not  be  contemporaneous  with  act,  327. 
authority,   when   presumed,   327. 

need  not  have  actual  knowledge  of  transaction,  328. 
declarations  of,  as  part  of  res  gestae,  351. 

statement  of  the  rule,  356. 

when  competent,  356. 

whether  admissibility  rests  on  agential  basis  or  doctrine  of  res  gestae, 
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AGENTS  (Continued). 
356,   356b. 

illustrations,  856,  356a. 
must  be  during  continuance  of  agency,  356. 
prerequisites  to  admission  of  declarations,  356b. 
agency  must  first  be  proved,  356b. 

how    proved,    356b. 
trust  arising  from  fiduciary  relations,  425. 
judgment  against,  does  not  bind  principal,  when,  587. 
of  agents  of  corporatioiis,  357,  789.     See  Competency  of  Witnesses. 

distinction  suggested,  between  private  and  corporate  agents,  357. 

when   admissible,   357. 

in  actions  of  negligence,  357. 

letters  or  stateinents  while-  transaction  in  progress,  357. 

must  accompany  act  of  agent,  357. 

must  be  within  scope  of  his  authority,  357. 
rules  governing  admission  of  .such  testimony,  358. 

admissibility  governed  by  principles  of  law,  358. 
by  attachment  to  main  fact,  358. 
by  explanatory  nature,   358. 

distinction  from  hearsay,  358. 

elasticity  of  period  covered,  358. 

each  case  depends  upon  its  own  circumstances,  358. 
trust  arising  from  fiduciary  relations,  425. 
judgment  against,  does  not  bind  principal,  when,  587. 
husband  and  wife  as  agent  of  other  spouse,  740.     See  Confidential  Com- 
munications; Husband  and  Wife. 

relation,  how  proved,  741. 
presumption  as  to,   741. 
when  rule  as  to  confidential  communications  between  attorney  and  client 

applies  to,  751. 
competency  of,  as  to  transactions  with  a  deceased  or  incompetent,  788. 

agency  must  be  proved,  788. 

when  personally  interested,  788. 

death  of  agent,  788. 

agent  of  corporation,  789. 
when  not  excluded  from  courtroom,  807. 

AGGRAVATION  OF  DAMAGES.     See  Relevancy. 

character  as  an  element  in.     See  Charactee,  148-158. 

AGREEMENT.     See    Admissions;    Alteration;    Ambiguous    Terms;    Con- 
sideration; Contracts;  Parol  Evidence  to  Explain  Writings. 

to  pay  for  services,  when  presumed,  57. 

to  extend  time  of  payment  as  rebutting  presumption  of  payment,  69,  u.  67. 

in  writing,  best  evidence  of,  when  lost,  212. 
Evidence  V — 52 
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AGEEEMENT,  ORAL.     See  Parol  Evidence  to  Explain  Writings;  Stat- 
ute OF  Frauds. 

AGffilGULTUIRE,  judicial  notice  of  course  of,  129. 
expert  testimony  as  to,  when  competent,  382. 
books  on,  admissibility  of,  578,  n.  54. 

ALCOHOL,  judicial  notice  of  intoxicating  nature  of,  128. 

ALDERMAN,  when  declarations  of  not  binding  on  municipality,  267. 

ALIBI,  burden  of  proof  as  to,  177. 

in  corroboration  of  accomplices,  770. 

ALIENATION  0¥  AFFECTIONS,  declarations  in  actions  for,  350. 

ALIMONY,  judgment  in  divorce,  when  conclusive  as  to,  608. 

VLLBGATIONS,  proof  must  correspond  to.     See  Substance  or  the  Issue. 

A-IjMANACS,  judicial  notice  of,  132. 
entries  in,  evidence  of  pedigree,  315. 
to  refresh  memory  of  court  and  juiy,  578. 
admissibility  of,  as  scientific  books,  578. 

ALTERATION  of  instruments,  parol  proof  of,  495. 
efect  of,  557-566. 
definition  of,  557. 
what  constitutes,  557. 

unfinished  or  inchoate,  557. 
former  strict  rule  as  to,  557. 
modern  rule,  557. 
greater  liability  of,  557. 
effect  of,  557. 
reasons  for,  557. 
distinguished  from  spoliation,  557. 
distinction  between  act  of  party  and  of  stranger,  557. 
identity  of  contract  changed  by,  557,  558. 

parol  evidence  admissible  to  explain,  557. 
though  to  disadvantage  of  wrongdoer,  558,  560. 
renders  instrument  void,  558,  559. 
illustrations,  558. 
immaterial,  vrhat  are,  559. 

illustrations  of,  559,  u.  96. 
effect  of,  559. 

when   fraudulent,   559. 

correction  of  obvious  errors,  559. 

rule  in  Missouri  and  New  Jersoy,  559. 

to  make  writing  conform  to  agreement,  559,  566a. 
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ALTERATION  (Continued). 

words  of  description,  559. 
conflict  as  to,  559. 
the  intent  should  not  affect  the  eflfect,  559. 
unexplained  alterations  suggest  fraud,  559. 

rebuttal  of  suggestion,  559. 
test  as  to  materiality  of,  560. 
Stephen's  rule,  560. 
question  for  court,  560. 
fact  of,  for  jury,  560. 
material,  what  are,  560. 

illustrations  of,  560,  n.  10. 
iy  whom  and  when  made,  561. 
who  is  a  "stranger"  to  the  instrument,  561. 
principal  and  surety,  561. 
spoliation,  561. 
consent  to,  implied,  561. 
when  not,  561. 
by  public  officers,  561. 
when  bona  fide  holder  affected,  561. 
authority  for  not  presumed,  561. 
burden  of  proof,  561. 

from  blanks  in  deeds,  notes,  bonds,  powers  of  attorney,  writs,  561. 
before  execution  has  no  effect,  561. 
before  delivery  otherwise,  561. 
ilanlcs,  unauthorized  filling  of,  562. 

limitation  of  implied  authority,  562. 
effect  of,  562. 

indorsement  of  inchoate  instrument,  562. 
no  implied  consent,  562. 
exceeding  authority,  562. 
as  between  maker  and  iona  fide  holder,  562. 
must  conform  to  agreement,  562. 
in  deeds  after  delivery,  562. 
conflict  as  to,  562. 
essential  conditions,  562. 
doctrine  limited  to  material  alterations,  562, 
presumptions  in  case  of,  18,  563. 
diversity  pf  opinion,  563. 
English  rule  as  to  time  of  change,  DOS. 
in  deeds,  before  execution,  563,  564. 
in  wills,  after  execution,  563. 
in  other  writings  not  under  seal,  563. 
'American  rule,  563. 

conflict  as  to,  563,  564. 
presumption  of  innocence,  563. 
explained  in  attestation  clause,  .563. 
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ALTERATION   (Continued). 

where  not  apparent  on  face  of  instrument,  564. 
burden  of  proof,  as  to,  179,  n.  38,  564. 
■where  apparent  on  face  of  instrument,  564. 

four  classes  of  cases,  564. 
no  presumption,  564. 

presumption  made  after  execution  and  delivery,  564. 
presumption  only  when  suspicious  circumstances,  564. 
presumption  made  before   delivery,   564. 
effect  of  suspicious  circumstances,  564. 
what  are  "suspicious"  circumstanees,»564. 
fact  of,  question  for  jury,  565. 

circumstances  to  be  submitted,  565. 

explanation  should  accompany  whenever  possible,  565. 

exception  as  to  ancient  documents,  565. 

only  material,  should  be  submitted,  565. 
fraudulent  intent  as  to,  559,  566. 

effect  of,  566. 

negotiable  paper,  566. 

stricter  rule  as  to  burden  of  pi-oof,  566. 
memorandum  made  upon  instrument  considered  as,  566. 
test  of,  566,  566b. 

other  contract  written  on  instrument  considered  as,  566. 
accidental,  566a. 

mutilation  by  child,  566a. 
correction  of  mistake,  566a. 
conforming  instrument  to  intent  of  parties,  559,  566a. 

conflict  as  to,  566a. 

duplicates,  566b.  , 

effect  of,  upon  rights  of  parties,  566b. 
restoration  after,  to  original  condition,  566b. 
facilitation  of,  through  negligence,  566b. 
ratification  of,  566b. 
of  account-books,  effect  of,  576. 
of  a  note,  a  "transaction,"  with  deceased  or  incompetent  person,  785,  n.  49. 

ALTERNATIVE  QUESTIONS,  when  leading,  816. 

AMBASSADORS,  judicial  notice  of,  109. 

production  of  papers  by.     See  Subpoena  Duces  Tecum. 

AMBIGUITY.     See  Deeds;   Mortgages;  Wills. 

when   explained  by  parol.     See  Parol  Evidence  to  Explain  Writings,- 

454,  472-499. 
latent  and  patent,  472,  473. 
patent  ambiguities,  not  explained  by  parol,  473. 

words  and  phrases  having  equivocal  meaning,  473. 

meaning  of,  how  ascertained,  474. 
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AMBIGUITY  (CJontinued). 

in  wills,  parol  proof  to  explain,  475. 

parol  proof  to  explain  latent  ambiguity  in,  479. 

declarations  of  testator,  when  admissible,  480. 
parol  proof  to  explain  ambiguity  in  mortgages,  499. 
in  negotiable  paper,  495. 
in  answers,  818. 

AMBIGUOUS  TERMS,  as  to  judicial  notice  of,  130. 

AMENDMENT  OF  CHARTERS,  judicial  notice  of,  115. 

AMENDMENT  OF  OFFICER'S  RETURN  on  depositions,  644a,  693. 

AMENDMENT  OF  PLEADINGS.     See  Variance. 
liberal  statutory  rule  as  to,  233,  234. 
object  of,  233. 

may  be  made  before  or  after  judgment,  when,  233. 
should  not  substantially  change  claim  or  defense,  233. 

as  from  law  to  equity,  tort  to  contract  or  vice  versa,  233. 
one  amendment  as  a  matter  of  course,  233. 
leave  to  amend,  when  not  to  be  refused,"  233. 
as  to  names,  quantity,  time,  value,  place,  etc.,  233. 
will  not  cure  defect,  when,  234. 

AMENDMENT  OP  PUBLIC  RECORD,  when  allowed,  515. 

AMERICAN  LIFE  TABLES,  judicial  notice  of,  129. 

AMNESTY.     See  Pardon. 

AMOUNT,  different  from  that  stated  in  negotiable  paper,  cannot  be  shown 
by  parol,  494. 
alteration  in,  vitiates  instrument,  560,  u.  10. 

AMOUNT  OF  EVIDENCE,  as  affected  by  presumption  of  innocence,  16. 
where  crime  is  charged  in  civil  cases,  16,  195. 

ANCESTOR,  admissions  of,  competent  against  heir  or  representative,  242. 
as  to  relationship.     See  Pedigree^  311-318. 
judgment  against,  binding  on  heirs  and  representatives,  587. 

ANCIENT  BOUNDARIES.     See  Boundaries. 

ANCIENT  DOCUMENTS.     See  Admissions;  Hearsay  Evidence. 

recitals   in,   of   former   documents,   presumptive    evidence   of   their   exist- 
ence, 50. 
admissible  to  support  ancient  possession,  308. 
must  come  from  the  proper  custody,  309. 
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ANCIENT  DOCUMENTS   (Continued). 

test  as  to  what  is,  309,  531,  n.  100. 

mode  of  proof  of,  309. 

proof  of  agency  as  to,  327. 
presumptions  as  to,  531. 
prove  themselves,  531. 

on  ground  of  public  expediency,  531. 

when  executed  under  special  authority,  531. 

when  free  from  suspicion,  531. 

when  come  from  proper  custody,  581. 

when  accompanied  by  some  corroborative  evidence,  531. 

instrument  insufficient  on  face,  531,  n.  97. 

English  rule,  531. 

possession  of  property  as  corroboration,  532. 

corroborative  evidence,  liberal  rule  as  to,  532. 

possession  of  whole  or  part,  532. 

modern  rule,  532. 

period  of  possession,  532. 

payment  of  taxes  to  support,  532,  n.  7. 

contemporaneous  possession,  532. 
comparison  with,  to  prove  handwriting,  554. 
burden  of  proof  as  to  alterations  in,  565. 
judgment  records.     See  Judgments. 

ANCIENT  ENTRIES.     See  Entries.  • 

ANCIENT  MAPS.     See  Maps. 

ANCIENT  POSSESSION,  supported  by  ancient  documents,  308. 

ANESTHETICS,  use  of  in  experiments  at  trials,  397. 

ANIMALS,  characteristics  of,  when  jurors  may  take  notice  of,  134,  n.  31. 
as  affected  by  sight  and  sound  of  engines,  165. 
habits  of,  when  relevant,  165. 
pedigree  of,  when  relevant,  169. 

ferae  naturae,  what  possession  constitutes  ownership,  74b. 
of  communicable  diseases  from,  judicial  notice  of,  129. 
opinion  as  to  temper  of,  360,  n.  9. 

soundness  of,  360. 
physicians  may  testify   as  to  diseases  of,  368,  378. 
expert  testimony  as  to,  382. 

value,  age,  weight,  diseases,  etc.,  382. 
inspection  of,  by  jury,  399. 
production  of,  in  court,  399. 
appearance  of,  shown  by  photograph,  581,  n.  2. 

ANIMUS.    See  Intention. 
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ANIMUS  BEVOCANDI,  as  to  wills,  484. 

ANNEXING  INCIDENTS  by  usage.     See  Usage,  457-467. 

ANNUITY  AND  MOBTALITY  TABLES,  judicial  notice  of,  128a. 
admissibility  of,  578. 

ANSWERS  IN  PLEADINGS  as  admissions.     See  Admissions,  272-274. 
in  equity  as  admissions,  728. 
of  witnesses.    See  Witnesses,  814,  815;  871-873,  895. 

ANTE  LITEM  MOTAM.     See  Lis  Mota,  311. 

ANTI-TRUST  ACT,  corporations  compelled  to  produce  books  for  inspection, 
in  action  under,  710. 

APPEAL,  effect  of,  on  judgment  as  evidence,  596. 

APPEARANCE.     See,  also.  Inspection  of  the  Person. 
by  attorney,  presumptions  as  to,  31. 
of  persons  and  animals,  .opinion  as  to,  360,  n.  9. 
shown  by  photograph,  of  a  person,  581,  n.  2. 
of  a  street,  581,  n.  2. 
of  animals,  581,  n.  2. 
on   taking   depositions,    673.  ■' 

of  witnesses,  question  of  credibility,  902. 

APPELLATE  COURT,  ordinances,  when  judicially  noticed  by,  116. 

APPLICATION  OF  PAYMENTS.     See  Appropriation  op  Payments. 

APPOINTMENT  of  officer  to  take  depositions,  667. 
of  a  class  such  as  "any  notary,"  665. 
of  joint  officers,  667. 

APPOINTMENT  TO  OFFICE  presumed  from  acting,  43,  44,  46,  205. 
proved  by  parol,  205. 

APPROACHING  DEATH,  sense  of,  necessary  to  admission  of  dying  declara- 
tions, 332. 

APPROPRIATION  OF  PAYMENTS, 
presumptions  arising  from,  72. 
application  of  payments  to  debts  first  due,  72. 
priority  of  debts  generally,  72. 
appropriation  of  payment,  72. 

limited  to  original  parties,  72. 
that  payments  applied  on  notes  first  due,  72. 
where  different  sums  owing,  72. 
payment  by  check,  72. 
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APPROPRIATION  OP  PAYMENTS  (Continued), 
where  one  debt  legal  and  other  illegal,  72. 
where  one  debt  secured  and  the  other  not,  72. 
sureties  obtain  no  advantage,  72. 

ARBITRATION.     See  Awards. 

ARBITRATORS,  parol  proof  of  appointment  of,  203a. 

testimony  taken  before,  when  admissible  on  the  trial,  339. 
privileged.     See  Award,  763. 
cannot  impeach  award,  763. 
extfept  for  fraud,   763. 
competent  as  to  what  facts  relating  to  award,  763. 
power  to  compel  attendance  of  witnesses,  797. 
witnesses  before,  privileged  from  arrest,  805. 

ARCHITECTS,  admissions  as  affecting,  256c. 

AREA   of  counties,  judicially  noticed,  108b. 

of  subdivisions  of  survey,  judicially  noticed,  127a. 

ARGUMENT  OF  COUNSEL,  right  to  open  and  close,  197. 
nonsuit  granted  on  opening,  257. 
reading  from  scientific  books   during,  580. 

ARGUMENTATIVE  QUESTIONS.    See  Leading  Questions. 

ARMY  REGISTERS,  inadmissible  to  show  pay  of  officers,  509. 
as  histories,  584,  n.  53. 

ARREST.     See  Attachment  or  "Witnesses;  Contempt. 
resistance  to,  as  admission  of  guilt,  287. 
witnesses  and  parties  privileged  from,  when,  805,  '806. 
cross-examination  as  to  former,  838. 

conflict  as  to,  838. 
examination  of  witness  as  to,  838. 

ARSON,  relevancy  of  similar  acts,  144. 

privilege  of  criminating  testimony  as  to,  884. 

ART,  judicial  notice  as  to  matters  of,  128. 

ARTICLES,  inspection  of,  by  jury,  399. 

ARTICLES  OP  INCORPORATION,  best  evidence  of,  200a. 

ARTICLES  OP  WAR,  judicial  notice  of,  107. 

ARTISANS,  as  experts,  380. 
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AETISTS,  as  experts,  386,  387. 

ASSAtTLT,  character  not  relevant  in  actions  for,  140,  148,  155. 
relevancy  of  financial  standing,  159. 

of  plaintiff,  161. 
indecent,  evidence  in  actions  for,  835. 

ASSESSMENT,  not  admissible  to  prove  ownership,  297a. 
of  damages  for  lands  taken,  363,  388. 
books  of,  as  evidence,  508. 

ASSESSOES,  presumption  of  performance  of  official  duty,  45,  n.  30. 

ASSIGNEE  of  deceased  or  incompetent,  rights  and  privileges  of,  776. 

ASSIGNMENTS,  date  of,  presumed  correct,  51. 
statutory  regulation  of  burden  of  proof,  196. 
as  admissions,  270. 
of  interests  in  land,  415,  416. 

parol  proof  that,  executed  for  security  only,  448,  n.  87. 
J>arol  proof  affecting  generally,  435,  n.  29. 

of  mortgage,  rule  as  to  confidential  communications  to  attorney  includes, 
749,  n.  93. 

ASSIGNOR,  admissions  of,  competent  against  assignee,  237,  244. 
qualifications  of  the  rule,  237. 
strict  rules  in  some  states,  246,  247. 

ASSISTANTS   TO   ATTORNEYS   AND   PHYSICIANS.     See    Confidential 
Communications. 

ASSUMPTION  OF  FACTS  in  examination  of  experts.     See  Hypothetical 
Questions,  370,  371. 
upon  cross-examination,  843. 

ASStJRANCE.     See  Insurance. 

ASSURED.     See  Admissions,  238. 

ASTRONOMICAL  FACTS,  judicial  notice  of,  129. 

ATHEISTS  as  witnesses,  712-714. 

ATTACHMENT.     See  Contempt;  Subpoena;  Witnesses. 

ATTACHMENT  OF  WITNESSES,  suits  in,  effect  of  judgment  in,  606. 
service  by  publication  in,  606. 
in  case  of  depositions,  653. 
for  disobeying  subpoena,  799. 
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ATTENDANCE  OE  WITNESSES.     See  "Witnesses,  797-808. 

ATTESTATION  of  deeds,  presumption  as  to,  50. 
of  judicial  records  by  clerk,  628. 
of  wills  by  attorney  waives  privilege,  755.     See  WlLi/S. 

ATTESTED  DOCUMENTS.     See  Attesting  Witnesses. 

ATTESTING  WITNESSES,  where  no  necessity  to  prove  document  by,  226. 
need  not  recollect  the  facts  attested,  321. 
•proof  of  attested  documents,  527,  528. 
definition  and  general  rules,  527,  528. 
reasons   underlying   rules,   527. 
must  he  called  to  prove  attested  documents,  527. 
extrajudicial  admission  of  maker  of  instrument  excluded,  527. 
rule  in  England,  527. 

at  common  law,  527. 
rule  in  the  United  States,  527. 

wide  application  of  the  rule,  527. 

of  instrument  not  required  to  be  attested,  527,  n.  47. 

such  proof  may  be  waived,  527,  n.  45. 

where  attesting  witness  blind,  527,  n.  43. 
applies  to  lost  and  destroyed  instruments,  etc.,  527,  n.  43. 
to  signature  by  mark,  527,  546. 
when  themselves  attest  by  mark,  527. 
mark  seldom  susceptible  of  proof,  527,  546. 
one  of  several  sufficient,  533. 
exceptions  to  general  rule,  528-532. 

absence  or  disability  of  witnesses,  528. 
best  evidence  rule,  528. 

subscribing  witness  not  found  or  known,  528. 
dead,  528. 

incompetent  or  absent,  528. 
without  jurisdiction,  528,  529. 
unable  to  remember,  etc.,  528. 
when  neither  testimony  nor  proof  of  writing  attainable,  528. 
collusion  of,  528,  n.  64,  529. 
absent  on  public  duty,  528,  n.  64. 
when  attorneys,  effect  of,  755. 
diligence  necessary  when  witness  absent,  529. 
court  to  decide  on  honest  inquiry,  529. 
what  is  sufficient,  529. 
answers  to  inquiries  admissible,  529. 
in  case  of  bad  faith  of  adverse  party,  529. 
not  necessary  to  take  deposition,  529. 
document  executed  out  of  state,  529. 
proof  of  handwriting,  when  sufficient,  529. 

may  be  proved  like  other  writing,  when,  523. 
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ATTESTING  WITNESSES  (Continued), 
where  fictitious  name  used  for,  529. 
where  witness  did  actually  attest,  529. 
evidence  admissible  to  show  degree  of  diligence,  529,  u.  67. 
list  of  cases  of  admission  of  secondary  evidence,  529,  n.  71. 
where  adverse  party  claims  under  the  document,  226,  530. 
where  document  comes  from  his  possession,  530. 
qualified  use  thereof,  530. 
admission  on  cross-examination,  530. 
documents  referred  to  in  document  produced,  530. 
ancient  documents  prove  themselves,  when.     See  Ancient  Documents, 

531,  532. 
proof  of  possession  to  support  authenticity,  532. 
other  corroborative  circumstances,  532. 
the  modern  rule,  532. 
possession  of  part,  532. 
possession  for  thirty  years,  532. 
office  bonds,  532. 

rule  where  document  not  directly  in  issue,  532. 
best  evidence  after  nonproduction  of,  533. 
where  several,  533. 

court  decides  necessity  of  calling  more  than  one,  533. 
conflict  as  to  rule,  533,  534. 
variations  in  order  of  proof,  534. 
English  rule,  534. 
American  rule,  534. 

liberal  rule  where  no  suspicious  circumstances,  534. 
rebuttal  of  suspicious  circumstances,  534. 
,  identity  of  person  executing  instrument,  534. 

epitome  of  circumstances  under  which  handwriting  of  party  may  be 

proved,  534. 
diligence  in  attempting  to  procure  best  evidence,  534. 
substitutes  for  proof  of  ha/ndwriting,  535. 

after  failure,  what  evidence  competent,  535. 
where  witness  incompetent  at  time  of  execution  and  trial,  535,  n. 
30. 
presumption  from  proof  of  handwriting  not  conclusive,  535. 
such  secondary  evidence  not  conclusive,  535. 
party  not  bound  by  testimony  of  attesting  witness,  535,  536. 
where  name  signed  by  direction  and  adopted,  535,  n.  29. 
mode  of  proving  execution  by  subscribing  witnesses,  536. 
cannot  impeach  reputation  for  truth  and  veracity,  536. 
,  nature  of  such  testimony,  536. 

need  not  be  present  when  executed,  536. 
nor  remember,  536. 

signature  exhibited  to  him,  536. 
may  simply  recognize  signature,  536. 
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ATTESTING  WITNESSES  (Continued). 

present  at  signature  but  failed  to  attest,  536. 

time  of  making  attestation,  536. 

to  a  will  or  deed,  impeachment  of,  848,  856. 

to  will,  proof  of  good  character,  868. 

memorandum  to  refresh  memory  of,  882. 

effect  of  witness  attempting  to  impeach  writing,  901. 

ATTORNEY,  presumption  of  authority  of,  31,  44. 

presumption  of ,  performance  of  official  duty,  45,  n.  30. 
signature  of,  when  judicially  noticed,  124. 
judicial  notice  of,  124. 

burden  of  proof  as  between  client  and,  190. 
admissions  by,  257-259.  ^, 

limitation  of,  257. 

bind  their  clients  by  what  admissions,  257.„.,„, 
before  or  after  employment,  257.  j-tsb. 

acts  to  be  within  scope  of  authority,  257. 
illustrations  of,  257a. 
may  be  oral  or  written,  257. 
express  or  implied,  257. 
no  implied  authority  to  compromise  suit,  257. 
statements  in  presence  of  client,  257. 
what  stipulations  conclusive,  257. 
fraud  or  collusion,  257. 
nonsuit  on  opening  statement,  257. 
illustrations  of    admissions,  257a,  259. 
withdrawal  of  admissions- made  by  mistake,  257,  n.  71. 
admissions  made  in  briefs,  257a,  n.  89. 
statements  made  informally  or  out  of  court,  258,  259. 
while  attempting  to  compromise,  258. 
either  before  or  after  action,  258. 
solemn  admissions,  258. 
different  actions  or  trials,  259. 
before  employment  commenced,  259. 
after  it  ceased,  259. 
statements  at  former  trials  used  upon  subsequent  trial,  259. 
informal  admissions  at  former  trial,  effect  of,  259. 
to  prove  knowledge  of  attorney,  259. 
bound  by  acts  of  clerks,  when,  259. 
deceased,  entries  by,  in  due  course  of  business,  319. 
notes  of  testimony  of,  inadmissible,  343. 

used  to  refresh  memory,  343,  877. 
trust  arising  from  fiduciary  relation  with,  425. 
as  expert  on  handwriting,  556,  n.  69. 

confidential  communication  to.    See  Confidential  Communications,  748- 
757. 
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ATTORNEY   (Continued). 

confidential  communications  upon  examination  of  adverse  party,  708. 
may  examine  children  to  determine  competency  of,  721. 

may  be  witness  for  client,  754. 

as  to  instructions  for  drawing  will,  755. 

waiver  of  privilege,  when  attests  will,  755, 
waiver  of  privilege,  general  rule,  756. 

in  suits  with  client,  754. 

when  witness  has  testified  as  an  accomplice,  756. 

when  client  calls  attorney  as  witness,  756. 

when  no  objection  is  raised,  756. 

when  client  becomes  witness  in  his  own  behalf,  756. 

statutes  on  the  subject,  755,  757. 
not  to  be  excluded  from  courtroom,  807. 
latitude  allowed  as  to  order  of  proof,  812. 

AUCTION,  transactions  at  when  provable  by  parol,  203a. 

AUDITORS,  reports,  statutory  regulation  of  burden  of  proof,  196. 

AUTHENTICATED  COPY.     See  Authentication;  Certificates;   Copies. 

AUTHENTICATION  by  parties  of  their  books  of  account,  322. 
of  foreign  laws,  502,  503. 

of  statutes  of  sister  states.     See  Laws  op  Sister  States,  504-506, 
of  records  of  municipaf'^corporations,  515. 
mode  of,  523-525. 
of  nonjudicial  records,  5S8-5A4. 

mode  of,  under  fecferal  statutes,  538-542. 

applicable  to  what'-documents,  538. 

records  in  federy^epartments,  539,  540. 

statute  must  be  strictly  pursued,  540. 

who  competent  to  make  such  authentication,  540. 

not  evidence  as  to  unofficial  or  collateral  acts,  543.,  543,  631. 
certificates  of,  competent  as  to  what,  542. 

mere  certificate  not  evidence,  illustrations,  543. 
exceptions,  544. 
of  handwriting,  545. 
of  books  of  account,  573. 
of  foreign  judicial  records,  624,  625. 

exemplification  under  great  seal,  624. 

copy  proved  to  be  true  copy,  624. 

certificate  of  officer,  624. 

extrinsic  proof  of  signatures  and  sealSj  625. 

expert  evidence  thereon,  625. 

authority  to  certify,  presumed,  625. 

great  seal  proves  itself,  625. 
private  seal  does  not,  625. 
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AtTTHENTICATION  (Continued). 

Portuguese,  Danish  and  Bermuda  records,  625. 
statutes,  625. 
of  jxidicial  records  of  sister  states,  626-630. 
federal  statutes  as  to,  626. 
liberal  construction,  626. 
N  do  not  exclude  state  provisions,  626. 

state  provisions  to  be  consistent  with,  626. 

as  to  justices'  courts,  626. 

as  to  courts  of  record,  626. 

not  applicable  to  federal  courts,  627. 

proof   necessary   therein,    627. 

transcripts  of  state  records;  627. 

attestation  hy  clerk,  628. 

provisions  must  be  complied  with,  628. 

what   sufficient   compliance,   628. 
certificate  of  clerk,  form  of,  628. 

sufficiency   of,   628. 
where  judge  is  clerk,  628,  629. 
certificate  of  judge,  629.' 

form  of,  629. 

sufficiency  of,  629. 

must  be  judge,  etc.,  at  the  time,  629. 

where  several  judges,  629. 
where  court  has  ceased  to  exist,  629. 
seal  of  court,  630. 

when  required,  630. 

how  affixed,  630. 

material  for,  630. 

AUTHOR,  as  expert,  as  to  value  of  services,  387. 
newspapers,   when  competent   against,'  582. 

AUTHOEITY,  presumption  of,  58j. 

AUTHORITY  OF  AGENTS  to  be  established,  255,  356. 
of  public  agents,  how  limited,  256. 

AUTOMOBILES,  opinion  evidence  as  to  speed,  362. 

how  fact  of  joint  ownership  proved  in  certain  cases,  203a. 

AUXILIARY  TESTIMONY,  use  and  importance  of,  137c. 

AVERMENT.     See  Allegations. 

AWARDS  of  arbitrators,  presumed  regular,  40. 
best  evidence  of,  200a. 
binding  on  parties,  264. 
arbitrator  cannot  impeach.    See  Arbitrators,  763. 
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B 

BAD  CHARACTER.     See  Character;  Reputation. 

BAD  FAITH,  when  presumed.     See  Fiduciary  Relations,  13,  17,  18. 
facts  apparently  collateral  when  relevant  to  show,  146. 
evidence  to  rebut,  171,  872. 

BAD  REPUTATION.     See  Reputation. 

when  provable  under  general  denial,  150. 

BAIL.     See  Recognizance,  804. 

BAILEE,  proof  of  possession  in,  as  evidence  of  title,  74b. 
presumptions  as  to,  58e,  74b. 
how  far  estopped  to  deny  title  of  bailor,  285. 
declarations  of,  as  part  of  res  gestae,  351. 

BAILIFF,  misconduct  of,  testimony  of  juror  as  to,  766. 

BAILMENT,  burden  of  proof  in  cases  of,  182,  186. 
negligence  of  bailor  not  presumed,  186. 
but  prima  fa^ie  proof  sufficient,  186. 

parol  proof  to  show  that  a  sale  was  a  bailment,  431,  n.  1. 
that  a  bailment  was  a  sale,  457,  n.  78. 

BALANCES    of  accounts,  parol  proof  of,  206. 

BALLOT,  best  evidence  of,  200a. 
secrecy  of,  892. 
to  whom  available,  892. 
privilege  of  voter,  892. 

BANK-BOOKS,  secondary  evidence,  205. 
as  admissions,  518. 
when  admissible  as  evidence,  568. 
inspection  of.     See  Discovery,  709-711. 
who   may   be   compelled   to   produce,   802. 

BANK  CHARTERS,  judicial  notice  of,  114. 

BANK  CHECKS,  presumptions  as  to,  49-49e. 

BANK  OFFICERS,  presumptions  as  to,  55,  56. 
judicial  notice  as  to  powers  of,  123a. 
declarations  of,  when  admissible,  268. 
as  experts  as  to  handwriting,  556,  n.  69. 
knowledge  of  customer's  account  not  privileged,  771,  n.  37. 
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BANKEUPTCY,  when  presumed  that  proper  steps  for  discharge  were  taken, 
34,  n.  64.  '. 

presumption  of  continuance  of,  58g. 
discharge  in,  as  defense,  when  gives  defendant  right  to  open  and  close, 

197,  n.  21. 
best  evidence  of,  200a. 
witnesses  in  attendance  in  proceedings  of,  privileged  from  arrest,  805. 

BANKRUPTS,  declarations  of,  when  admissible,  242,  347. 

BANKS,  judicial  notice  of  customs  of,  123. 
usage  of,  when  not  binding,  464,  n.  57. 

BANNEBS,  inscription  on,  evidence  of,  205b. 

BANS,  when  presumed  properly  published,  86. 

BAPTISM,  registers  of,  as  evidence,  508,  n.  8,  509,  511. 
not  evidence  of  date  of  birth,  509,  511. 

BASTARDY,  proof  necessary  to  show,  of  child  born  in  wedlock,  93. 
character,  when  relevant,  153. 
sexual  intercourse  with  other  persons,  153. 
nature  of  action,  153. 
character  for  chastity,  153. 
when  likely  to  affect  paternity,  153. 
cross-examination  of  prosecutrix,  153,  835. 

proof  of  paternity  where  mother  admittedly  immoral,  153,  u.  59. 
where  gestation  alleged  to  be  prolonged,  153,  n,  60. 
in  action  of  indecent  assault,  153,  n.  61. 
in  civil  actions,  amount  of  proof,  195. 
statutory  burden  of  proof,  196. 
confessions  of  deceased  as  to,  received,  324,  n.  62. 

BAWDY-HOUSE,  keeping,  relevancy  of  similar  acts,  147. 

BEER,  judicial  notice  of  intoxicating  nature  of,  128. 

BEGIN  AND  REPLY.     See  Open  and  Close. 

BEHAVIOR.     See  Conduct. 

BEIjIE'F   of  witness  of  certain  facts,  cannot  be  asked  reason  for,  137. 
general  belief  distinguished  from  rumor,  150. 
party  may  testify  to  his  own,  170. 
as  affecting  admissibility   of  dying  declarations,   333. 

BELIEF  IN  SUPREME  BEING,  as  affecting  competency,  712. 
want  of,  how  objected  to,  713. 
rule  changed  by  statute,   714. 
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BELLS,  positive  and  negative  testimony  as  to  ringing  of,  898. 

BENEFICIAL  OWNERSHIP,  Vfith  possession,  raises  presumption  of  convey- 
ance, 78. 

BENEEICIAEY.     See  Admissions  ;  Fiduciary  Eelations. 
under  will,  when  undue  influence  presumed,  191. 
admissions  of  testator  competent  against,  242. 
under  will,  incompetent  as  to  what,  792. 

BEQUEST.     See  Legacy;  Wills. 

BEST    EVIDENCE.    See    Documents;    Peimaey    Evidence;    Statute    op 

Feauds. 
general  rules  as  to,  199. 
definitions,  8c,  199. 
reasons  for  rule,  199. 
for  prevention  of  fraud,  199. 
relates  to  quality  or  grade,  199. 

rather  than  to  quantity  or  strength  of  evidence,  199. 
what  the  rule  is,  199. 
must  be  adduced,  199. 

notice  to  produce  original  document  a  prerequisite,  199. 
testimony,  when  excluded  by  rule,  199. 
primary  and  secondary  evidence,  200. 

definitions  of,  200. 
not  synonymous  with  primary,  evidence,  200.  ' 

distinguished  from  primary  evidence,  200. 
distinguished  from  secondary  evidence,  200. 
presumption  against  party  withholding  best  evidence,  200. 
secondary  evidence  of  written  instrument  inadmissible  without  legal  excuse 

for  failure  to  produce  original,  200. 
application  of  the  rule,  illustrations,  200a. 
of  judicial  records,  200a. 
of  pardon,  200a. 
of  public  documents,  records  and  writings,  200a. 

of  city  ordinances,  200a. 
of  tax  titles,  200a. 

of  proceedings  of  private  and  municipal  corporations,  200a. 

of  corporate  organization,  200a. 

other  illustrations,  200a. 
of  private  writings,  201,  847. 

of  contracts,  memoranda  and  letters,  201. 

rule  as  to  substitution  of  oral  for  written  evidence,  201. 

conditions  precedent  to  admission  of  secondary  evidence,  201a. 

of  receipts,  201a. 

of  ownership  of  land,  2'Ola. 

of  title,  201a. 

Evidence  V — 53 
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BEST  EVIDENCE  (Continued). 

of  rules  of  a  railway  company,  201a. 

of  wills,  leases,  bonds,  mortgages,  201a. 

of  letters,  telegrams,  telephonic  messages,  etc.,  201a. 

other  illustrations,  201a,  847. 
oral  evidence  sometimes  the  best  evidence,  201a. 
objection  must  be  made,  202. 
although  secondary  evidence  admitted  without  objection,  if  not  material 

issue    unaffected,    202. 

how  ascertained  whether  agreement  is  written,  202_ 

effect   of   admitting   secondary   evidence,   202. 
qualifications  as  to  independent  and  collateral  facts,  203. 

such  as  payment,  dates  of  births,  marriages,  deaths,  etc.,  203. 

other  illustrations,  203a. 
proof  of  corporate  acts,  204. 

of  omission  to  record  such  acts,  204. 

where  carelessly  or  imperfectly  kept,  204. 

where  vote  presumed  from  other  acts,  204. 

illustrations,  204a. 
relaxation  of  rule  requiring  original  documents  or  writings,  205,  206. 
acts  and  appointment  of  public  ofScers,  205. 

illustrations,  205a. 
writings  practically  incapable  of  production,  205b. 

inscriptions  on  walls,  etc.,  205b. 
on  tombstones,  205b. 
writings  of  a  transient  nature,  205b. 

such  as  banners,  traveling  trunks,  names  on  vehicles,  205b. 

such  as  inscriptions  on  stolen  goods,  20ob. 

such  as  resolutions  at  public  meetings,  205b. 

such  as  illegible  documents,  205b. 
documents  or  writings  in  foreign  countries,  205b. 
certain  public  records,  statutes,  books  of  corporations,  205e. 

copies  of  books  of  banks,  insurance  companies,  etc.,  205c. 

nonexistence  of  particular  entries,  205c. 
of  taxation  returns,  ^OSc. 
of  marriage  entry,  205c. 

parol  evidence  inadmissible  without  foundation,  205o. 

best  evidence  records  themselves,  205o. 

custodian  should  testify,  205c. 
long  accounts  or  multiplicity  of  documents,  general  results,  206,  383,  386. 

summaries  and  balances,  206,  209,  n.  16. 

solvency  and  insolvency,  206. 

manner  of  drawing  bills,  206. 

general  contents  of  letters,  206. 
parol  proof  of  admi.isions  or  self-harming  evidence  as  to  writings,  207,  208. 

English  rule,  207. 

Irish  rule,  207. 
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BEST  EVIDENCE  (Continued). 

proof  of  debt,  deed,  election,  207. 

American  rule,  208. 

conflict  of  opinion,  207,  208,  209. 

admissions  to  prove  contents  of  letters,  telegrams  and  deeds,  208. 

the  like  as  to  other  contracts,  accounts,  etc.,  208. 

the  like  as  to  prior  conviction  or  acquittal,  208. 

other  illustrations,  208. 
copies  not  generally  admissible,  209. 

letter-press  copies,  blue-prints  and  photographs,  209. 

conflict  as  to  carbon  copies,  209. 
duplicates  and  triplicates  of  documents  or  writings,  209,  225. 

each  one  primary  evidence,  209. 

printed  cards  and  notices,  209,  n.  25. 

those  executed  in  counterpart,  209. 

where  copies  become  the  best  evidence,  209. 

copy  of  a  copy,  209. 
of  telegrams,  210. 
must  be  proved  genuine,  210. 
mode  of  proof,  210. 

original  beyond  jurisdiction,  210. 

original  destroyed  by  custom  of  company,  210. 
which  are  originals,  210. 

the  rule  as  expressed  in  the  Vermont  leading  case,  210,  n.  49. 

when  copies  admissible,  210. 

when  dispatch  as  delivered  at  destination  best  evidence,  210. 

when  sent  as  reply  or  in  pursuance  of  request,  210. 

when  company  agent  of  sender,  210. 

English  rule  is  different,  210. 
of  communications  by  telephone,  211. 

in  controversies  between  sender  and  company,  210. 

in  proving  contract,  210. 

in  questions  of  agency  arising  from  alteration  of  message,  210. 

aerograms  and  wireless  messages,  210. 

proof  of  same,  211. 

distinction  between  same  and  telegraphic  messages,  211, 

■telephone  operator  the  carrier  of  the  message,  ail. 

telephone  operator  the  agent  of  the  sender,  211. 

recognition   of   voice,   211,   361. 

acknowledgments  taken  over  telephone,  211. 

absolute  proof  of  identity  not  indispensable,  211. 

presentment  of  note  by  telephone,  211. 
contents  of  lost  instruments,  212-216. 
best  attainable  evidence  only  required,  212. 

proof  of  loss  or,  beyond  jurisdiction,  212. 

loss  in  transmission  through  mails,  212. 

documents  in  possession  of  adversary  refusing  to  produce  it   212. 
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BEST  EVIDENCE  (Continued). 

illustrations  of  application  to  various  documents,  212. 

proper  foundation  for  secondary  evidence  of  lost  document,  212. 

order  of  proof,  212. 
diligence  to  he  used,  illustrations,  213,  214. 

proper  place  of  deposit,  213. 

degree  of  diligence  required,  213. 

statements  of  counsel  insuflScient,  213. 

testimony  of  last  custodian,  213,  214. 
presumption  as  to  location,  214. 
sources  of  information  to  be  exhausted,  214. 
what  is  sufficient  proof,  213,  214. 

tests  for  determining,  213. 

discretion  of  court,  213. 

general  allegation  of  diligent  search  insufficient,  214. 

loss  may  be  proved  by  circumstantial  evidence,  214. 

sufficiency  of  proof  question  for  judge,  214. 
relative  importance  of  the  document,  215. 

documents  of  transitory  interest,  215. 

when  very  strict  proof  required,  215. 

degree  of  diligence  depends  on  circumstances,  215. 
time  of  search,  215a. 

period  previous  to  trial,  215a. 

the  proper  rule  as  to  time,  215a. 
competency  of  witnesses  to  prove  loss,  2'16. 

mode  of  proving  loss,  216,  227. 

hearsay  declarations,  216. 

formal  admissions,  216. 

affidavit  of  loss,  216. 

the  office  of  the  subpoena  duces  tecum,  216. 
proof  of  the  contents  of  lost  instruments,  227. 

reasonable  certainty  required,  227. 

not  to  be  founded  on  antecedent  conversations,  227. 

amount  of  proof,  227. 

parties,    consideration,    execution    and    contents    substantially,    227. 

illustration,  227. 

necessity  for  cross-examination,  227. 
documents  beyond  the  jurisdiction  of  the  court,  217. 
of  writings  or  documents  in  other  states,  217. 

of  foreign,  judicial  and  other  records,  217. 

in  possession  or  control  of  party  seeking  to  usi  secondary  evidence 
217. 

secondary  evidence,  without  notice  to  produce,  217,  218. 
conflict  on  the  subject,  217. 
effect  of  act  of  Congress  of   1790,  217. 
where  production  cannot  he  compelled,  217a. 

documents  in  possession  of  attorney,  217a. 
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BEST  EVIDENCE  (Continued). 

documents  which  may  incriminate,  217a. 
documents  otherwise  privileged,  217a. 

notice  to  produce  document.     See  Notice  to  Produce,  218-227. 

destriiction  of  documents,  abstraction  to  •prevent  production,  217b. 

where  documents  were  accidentally  destroyed,   217b. 

when  such  destruction  was  voluntary,  217b. 

inference  of  fraud  must  be  overcome,  217b. 

abstraction  of  documents  to  prevent  production,  217b. 

abstraction  of  portion  of  document  by  tearing,  it,  217b,  n.  16. 

certifies  copy  of  recorded  deed,  225. 

effect  of  production  of  papers  upon  notice,  226. 

degrees  of  secondary  evidence.     See  Secondary  Evidence,  228-230. 

cross-examination  of  witnesses  as  to  writings.     See  Cross-examination, 
231. 

of  dying  declajations,  when  written  down,  335. 

real  evidence  technically  is  not,  402. 

of  judgment.     See  Judgments. 

of  execution  of  documents,  526,  528. 

after    nonproduction    of    subscribing    witnesses.     See     Attesting    Wit- 
nesses, 533-536. 

as  to  handwriting.     See  Handwriting,  545-556. 

photographic  copies  of  documents  are  not,  581. 

of  arrest  or  conviction  of  witness,  838,  839. 

BIAS  OF  WITNESSES.     See  Credibility;  Phejudice;  Witnesses. 
when  leading  questions  allowed  to   show,   816. 
rule  where  witness  is  favorable  to  cross-examiner,  824. 
how  proved.    See  Witnesses,  828-829. 
facts  to  be  considered  in  determining,  901,  902. 

BIBLE,  judicial  notice  of  contents  of,  130. 
entries  in,  to  prove  pedigree,  315,  316. 
used  in  administering  oaths,  750. 

BIDDING  at  public  sales,  creation  of  trust  by,  425. 
refraining  from,  425. 

BIGAMY,  presumption  of  marriage  in  action  for,  14. 
of  innocence,  102. 
proof  of  marriage  in,  88a,  n.  80. 
when  second  wife  competent  as  witness,  734. 
communications  to,  not  privileged,  744. 
competency  of  wife  in  actions  for,  746. 

BILL  IN  CHANCERY,  as  an  admission,  272. 

dismissal  of,  when  presumed  to  be  on  merits,  596. 
when  competent  without  other  parts  of  record,  621. 
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BILL  OF  DISCOVEEY.     See  DisC!OVEBt,  709-711. 

BILL  OF  EXCEPTIONS,  when  presumed  correct,  34,  n.  64. 
as  evidence  of  former  testimony,  343,  782. 
to  refresh  memory  of  witness,   875. 

BILL    OP    EXCHANG-E.     See    Acceptance;     Indoesements ;     Negotiable 
Paper. 

BILL  OF  LAMNG  raises  presumption  of  ownership  of  goods  in  consignee,  74. 
burden  of  proof  as  to,  182. 
competent  as  an  admission,  270. 
parol  proof  of  usages  of  trade  as  to,  459. 
explaining    or    varying.     See    Parol    Evidence    to    Explain    Writings; 

Receipts. 
parol  proof  of,  498. 

BILL  OF  SALE.     See  Contracts. 
parol  proof  to  explain,  441. 

to  show  that  it  was  executed  for  security  only,  448,  n.  87, 

BILLS    to  perpetuate  testimony,  635. 

BILLS  AND  NOTES.     See  Negotiable  Paper. 

BIRTH,  proof  of.     See  Pedigree. 

after  interlocutory  decree  in  divorce,  93. 

fifteen  days  after  marriage  and  twenty  days  after  divorce,  93. 

parol  proof  of  date  of,  203a. 

entries  in  books  of,  316. 

registry  of,  as  evidence,  508. 

when  competent  at  common  law,  510. 
American  rule,  511. 

competent  to  prove  what,  511. 

effect  of  statutes,  511. 

when  provable  by  copies,  522,  u.  68. 

BISHOPS'  REGISTERS  to  prove  pedigree,  508. 

BLACKBOARD,  use  of  to  demonstrate  handwriting  by  experts,  403. 

BLANKS  in  wills,  475,  n.  1. 

consent  to  alterations  implied  from,  561. 
unauthorized  filling  of,  561. 

when  implied  authority  for,  561,  562. 

must  conform  to  agreement,  561. 
illustrations,   561,   nn.   26,   28. 
check-books  as  evidence,  570,  n.  54. 

BLOCKS    in  cities,  judicially  noticed,  108c. 
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BLOOD  STAINS,  opinion  of  ordinary  witnesses  as  to,  361. 
admissibility  of  scientific  books,  as  to,  578. 

BLUE-PRINTS,  admissibility  of,  209. 

BOARD  AND  LODGING,  evidence  as  to  value  of,  786,  n.   64. 

BODIES  OF  DECEASED  PERSONS.     See  Discoveby. 

BODILY  FEELINGS,   expressions   as   to,   as   res  gestae,   349. 
when  admissible,  349. 

absence  of  suspicious  circumstances,  349. 

the  Mosley  case,  349. 

first  utterances,  349. 
must  be  spo'ntaneous  and  undesigned,  349. 
admitted  with  caution,  349. 

confined  to  present  condition,  349. 
statements  as  to  pain  made  afterward,  349. 

circumstances  calling  for  consideration,  349. 

change  from  exclamation  to  narrative,  349. 
to  physicians  by  patient,  349a. 
of  physicians  as  to  pain  suffered  by  patient,  349a. 

narration  of  past  occurrences,  349a. 

of  one  physician  to  another,  349a. 

during  pendency  of  action,  349a. 

to  prove  mental  condition,  349a. 

BONA  FIDE  HOLDEBS.     See  Negotiable  Papee. 
presumptions  as  to,  49. 

BONA  FIDES.    See  Good  Faith. 

BONDS.     See  Judgments. 

administrator's,  "when  presumed  to  have  been  given  in  open  court,  37,  n.  81. 

when  presumed  paid,  65. 

best  evidence  of,  201a. 

parol  evidence  to  explain,  434,  n.  1. 

office  bonds,  proof  of,  532. 

subscribing  witnesses  to,  532. 

rule  where  document  not  directly  in  issue,  532. 
federal  statutes  as  to  proof  of,  by  copy,  538,  n.  C5,  540,  n.  90. 
consent  to  alterations  in,  implied  from  blanks,  561,  n.  26. 
judgments   against   principal   in   bonds,   effect   of,    against   sureties,   591, 

592. 

administrators',  executors',  guardians'  bonds,  591. 

other  classes  of  ho^ids,  592. 

given  in  judicial  proceedings,  592. 

attachment,  appeal  and  bail  bonds,  592,  n.  57. 

injunction  and  replevin  bonds,  592,  n.  57. 
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BONDS  (Continued). 

notice  of  action,  592. 

sheriff's  and  constable's  bonds,  592. 

conflict  as  to,  592. 
deputy's  bonds,  592. 

conflict  as  to,  592. 
admissibility  of  such  judgments,  591. 

conflict  as  to,  591. 

BOOKKEEPERS,  as  experts  as  to  handwriting,  556,  n.  69. 

BOOKS,  contents  of,  best  evidence  of,  200a. 

of  insurance  companies,  secondary  evidence  of,  205. 
of  partnership,  as  evidence,  271. 

presumed  correct,  271. 
entries  in.     See  Entries,  316-322. 
are  documents,  500,  n.  2. 

of  public  officers,  when  competent.     See  OrFiciAL  Begisters,  508-511. 
ship  registers  and  log-books,  512,  513. 
of  municipal  corporations,  514,  515. 
of  private  corporations.     See  Corporations,  616-518. 
of  account.     See  Account-books,  567-577. 
of  science.     See  Scientific  Books,  578-580. 
of  history  as  evidence,  584. 
to    refresh   memory,   877. 

BOOKS  AND  PAPERS,  inspection  of,  under  statutory  discovery,  709. 
discovery  of,  in  state  courts,   711. 
production  of,  does  not  make  them  evidence,  711. 
rule  as  to  confidential  communications  to  attorney  includes,  750. 
production  of,  how  secured,  801. 

BOOKS  OF  ACCOUNT,  as  evidence.     See  Admissions;  Entries;  Hearsay; 

Kes  Gestae;  Becords. 
presumption  arising  from  spoliation  of,  18,  18a. 
best  evidence  of,  201a,  212. 
admissions  in  ordinary  account-book,  271a. 
use  of,  by  party  as  evidence,  294. 
secondary  evidence  of,  when  voluminous,  206,  383,  386. 
all  entries  relating  to  transaction  to  be  received  together,  294. 
as  evidence,  508,  567-577. 
the  shop-book  rule,  667. 
an  ancient  rule  of  the  common  law,  567. 
entries  by  persons  deceased,  567. 

third  persons  living,  567. 

parties,  567. 
do  not  preclude  oral  evidence,  567. 
where  other  evidence  morp  satisfactory,  567,  n.  7. 
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BOOKS  OF  ACCOUNT  (Continued). 
evidence  of  what  transactions,  568. 

generally  of  affirmative  propositions,  568,  n.  13. 
efect  of  statutes,  568. 

extension  to  classes  other  than  merchants,  568. 

common-law  rule  enlarged,  not  abrogated,  568. 

articles  sold,  service  rendered,  568. 

cash  items,  loan  of  money,  568. 

admissible  though  kept  by  clerk,  568. 

entries  setting  forth  terms  of  agreement,  368. 
use  of,  as  memoranda,  568. 

not  competent  to  prove  demands  based  on  written  lease,  568. 
'should  he  those  of  original  entry,  569. 

what  constitutes,  569. 
effect  of  mere  temporary  entries,  569. 
modifications  with  growth  of  business,  569. 
difficulty  of  preserving  tags,  slips  or  tokens,  569. 
as  affected  by  change  of  numerous  employees,  569. 
the  permanent  record  verified  by  suppletory  oath,  569. 
transfer  of  entries,  569. 

time  for,  569. 

illustrations,  569. 
form  of,  570. 

rules  for,  570. 

ledger,  time-book,  570. 
requisites  of,  570. 
"only  books,"  570. 

regular  and  usual  account-book,  570. 

journals,  570. 

cash-books,  570.  , 

illustrations  of  books  denied  admission,  570,  nn.  42,  54. 
to  be  those  used  in  regular  cowse  of  business,  571. 
not  confined  to  mercantile  transactions,  571. 
mode  of  making  the  entries,  571. 
articles  sold  outside  party's  general  business,  571. 
not  charges  in  gross,  571. 
charges  to  be  itemized,  571. 
charges  to  be  specific  and  particular,  571. 
charges  for  continuing  labor,  571. 
what  dates  necessary,  571. 
foreign  character  of  writing,  571. 
entries  in  lead-pencil,  571. 
t%me  of  mahing  entries  in,  569,  572. 

not  registers  of  past  transactions,  572. 

contemporaneous  entries  as  part  of  res  gestae,  567,  n.  5. 

to  be  substantially  contemporaneous,  572. 

but  not  prior  to  completion,  372. 
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BOOKS  OF  ACCOUNT   (Continued). 

except  in  delivery  to  carrier,  572. 

illustrations  of  contemporaneous  entries,  572,  n.  76. 

entry  of  date  not  essential,  572. 

entries  made  as  reported  paid,  received,  etc.,  572. 
suppletory  oath,  573. 

authentication  by,  573. 

where  party  is  deceased,  573. 

by  proof  of  handwriting,  573. 

by  wife  as  to  husband's  account,  573. 

of  partnership  books,  573. 

person  making  entry  to  have  personal  knowledge,  573. 

present  recollection  not  essential,  when,  573. 

identification  of,  573. 

statutes  enlarge   common-law  rule,  573. 

present  rule,  573. 

where  both  employer  and  employee  testify,  573. 

what  sufficient  proof  of  verity,  573. 

effect  of  occasional  errors,  573. 

when  suppletory  oath  dispensed  with,  573. 
not  evidence  of  collateral  facts,  574. 

illustrations  of,  574,  n.  5. 

nor  between  strangers,  574. 

res  inter  alios  acta,  574. 
are  evidence  when  order  to  third  person  established,  574. 
to  be  of  record  of  things  actually  done,  574. 
the  general  rule,  574. 
degree  of  credit  to  be  given  to,  575. 

to  be  subjected  to  close  scrutiny,  575. 

question  for  jury,  575,  576. 
generally  held  original  evidence,  575. 
inspection  by  trial  judge,  575. 
prima  facie  evidence  of  facts  therein,  575. 
when  necessary  to  prove  part  delivery,  575. 
admissibility  of,  question  for  court,  575,  576. 
transfer  from  old  partnership  books  to  new,  576,  n.  34. 
defects  in,  as  affecting  admissibility  and  weight,  576. 

immaterial  interlineations,  576,  n.  25. 
should  embrace  all  items,  576. 
shop-worn,  576. 

fraudulent  appearance,  effect  of,  576. 
not  necessarily  excluded  for  mistakes,  576. 
irregularities  must  be  gross,  576. 
must  be  introduced  in  their  entirety,  576. 
loose  leaves  of,  576. 
mutilated,  576. 
when  parol  evidence  may  aid,  576. 
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BOOKS  OF  ACCOUNT  (Continued). 
impeachment  of,  577. 

general  reputation  of  party  keeping  them,  577. 

general  reputation  of  inaccuracy,  577. 

Pennsylvania  rule,  577. 

New  York  rule,  577. 

Mississippi  rule,  577. 

Texas  rule,  577. 
must  be  produced  in  court,  577. 

transfer  marks,  577. 
not  the  only  evidence  of  transactions,  577. 
other  competent  evidence  admissible,  577. 
exception  as  to  corporation  books,  577. 

reasons  therefor,  577. 
judgment  as  to  part  of  account  bars  rest,  604. 
kept  by  one  subsequently  insane,  723,  n.  74. 
of  either  party,  as  to  transactions  with  a  deceased  or  incompetent,  791. 

See  Competency  or  Witnesses. 
used  to  refresh  memory,   875. 

not  memoranda  to  aid  memory.     See  BErBESHlNG  Memory. 
proof  of  entries  in,  by  witness  who  has  no  independent  recollection,  881. 

BOUND  by  answer,  when,  827. 

BOUNDARIES   between  states,  judicially  noticed,  IO8-IO80. 
between  counties  and  towns,  judicially  noticed,  108-106e. 
of  judicial  districts,  judicially  noticed,  108a. 
acquiescence  in,  effect  of,  278. 
declarations  as  to,  by  possessor  of  land,  355. 
provable  by  hearsay,  301. 
reputation  as  to  private  boundaries,  303. 

excluded  in  England,  303. 

except  when  coincident  with  public,  303. 

reasons  therefor,  303. 
relaxation  of  rule  in  United  States,  304. 

grounds  of,  304. 

hearsay  admissible  to  establish  public,  304. 

when  to  establish  private  boundaries,  304. 

means  of  knowledge  and  no  interest  to  misrepresent,  304,  304a. 

must  be  received  with  caution,  304. 
prerequisites  to  admission  of  evidence,  304a. 

reasons  for,  304a.  ,    , 

declarations  in  disparagement  of  title,  304a. 

declarations  of  disinterested  persons,  304a. 
declarations  as  to  particular  facts  relating  to,  not  competent,  305. 

except  where  they  form  part  of  res  gestae,  305. 

must  be  by  persons  since  deceased,  305. 
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BOUNDARIES  (Continued). 

before  beginning  of  controversy,  305. 

more  liberal  rule  in  some  states,  305. 

departure  from  eommon-law  rule,  305. 
reasons  therefor  and  illustrations,  305. 

inadmissible  to  prove  acts  of  ownership  or  possession,  305. 

or  to  contradict  record  evidence,  305. 
declarations  of  surveyors  and  chainmen,  306. 

vrhen  admitted,  306. 

when  part  of  res  gestae,  306. 

form  of  inquiry,  306. 
maps  relating  to  subjects  of  public  or  general  interest,  307. 

admissible  in  England  to  prove  public,  307. 
not  private  boundaries,  307. 

relaxation  of  the  rule  in  most  of  the  United  States,  307. 

the  rule  in  Massachusetts,  307. 

maps  made  by  explorers,  307. 

other  ancient  maps  of  villages  and  cities,  307. 

when  relevant  as  admissions,  307. 

such  maps  and  plans  and  charts  prove  themselves  as   ancient   docu- 
ments, 307. 
declarations  of  grantor  as  to,  485. 
judgments  to  prove  against  strangers,  588,  n.  5. 

BREACH  OF  PROMISE  OE  MARRIAGE.     See  Relevancy. 
relevancy  of  character,  151. 
Lelevaney  of  plaintiff's  financial  standing,  160,  161. 

sex  of  plaintiff,  151,  n.  17. 

unchastity  as  defense,  151. 

before  or  after  promise,  151. 

distinction  between  unchastity  and  reputation  of  it,  151. 

ignorance  of  defendant,  151. 

connivance  or  acquiescence  of  defendant,  151. 

fraudulent  representations,  151. 

proof  in  rebuttal,  151,  n.  30. 
mitigation  of  damages,  151a. 

attack  on  chaa-acter  of  plaintiff,  151a. 

qualification  of  rule  when  unchastity  known  at  time  of  promise,  151a. 

improper  conduct  after  breach,  151a. 

connivance  or  acquiescence,  151a. 

BREACH  OP  WARRANTY  may  be  set  up  in  separate  action,  604. 
BRIDGE,  hearsay  admissible  to  show  liability  to  repair,  301. 
BRIDGE-BUILDER,  as  an  expert,  380. 
BRIEFS,  admissions  in,  257a,  a.  89. 
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BECiKEES,  parol  proof  as  to  rules  of,  458,  464. 

BEOKERS  AND  FACTOES,  admissions  by,  25  6o. 

BROTHER  AND  SISTER,  as  agents,  260. 

BUILDING,  subsequent  repair  as  admission  of  negligence,  288. 
on  leased  land,  parol  proof  of  ownership,  439,  u.  74. 

BUILDING  CONTRACTORS,  admissions  by,  256c. 

BURDEN  OF  PROOF,  as  to  payment,  lapse  of  time,  66,  69. 

effect  on  presumptions  from  the  withholding  or  suppression  of  evidence 

on,  22. 
how  affected  by  presumption  of  malice,  in  criminal  cases,  29. 
on  proof  that  negotiable  paper  has  been  obtained  by   duress,   fraud   or 

has  been  lost  or  stolen,  49. 
as  to  commercial  paper  signed  in  firm  name,  54. 
effect  on,  of  presumption  of  continuance  of  existing  state  of  things,  58, 

59. 
effect  on,  of  presumption  of  continuance  of  life,  60. 
as  to  survivorship  in  common  disaster,  64. 
acceptance  of  note,  effect  on  former  debt,  73. 
adverse  possession,  79. 
insanity,  103. 

when  on  one  asserting  a,  negative,  12. 
general  meaning  of  the  term,  176,  177. 
confusion  of  ideas  concerning,  176. 
on  whom  does  it  lie,  176. 

English  rule,  176. 
shifting  of,  176,  177. 

American  rule,  176. 

determined  by  the  issues,  176. 
test  as  to,  176. 

refusing  to  charge  as  to,  error,  176,  n.  1. 
burden  and  weight  of  evidence,  attempted  distinction  of  terms,  177. 
does  not  shift  where  answer  is  general  denial,  177. 

nor  on  account  of  admissions,  177. 
does  not  shift  in  will  cases,  when,  177. 
careless  use  of  term,  177. 

in  actions  on  bills  and  notes,  177. 

in  personal  injury  actions,  177,  183. 

in  criminal  cases,  177. 
when  an  aliii  is  proved,  177. 
when  insanity  urged  as  defense,  177. 
in  cases  of  self-defense,  177. 
as  dependent  on  form  of  pleading,  178,  180. 
contracts,  affirmative  defenses,  178. 
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generally  up&n  plaintiff  throughout  in  tort  cases,  178. 

in  actions  of  deceit,  178. 

the  general  rule,  178. 
upon  whom,  when  fraud  is  pleaded  to  vitiate  release,  178, 
in  actions  against  common  carriers,  178,  182,  183. 
in  insurance  actions,  178. 
in  trover  and  conversion,  178. 
in  action  for  ejectment  from  train,  178. 
effect  of  pleading  independent  or  affirmative  defense,  178,  179. 

on  plea  of  confession  and  avoidance,  178. 

where  voluntary  nonsuit  pleaded  to  former  recovery,  178. 

effect  of  admissions  of  defendants  in  action  for  indemnity,  178. 

mode  of  trial  on  counterclaim  under  code  system,  178. 

usury,   release,    payment,    settlement,    178,    179,    n.    38. 

warranty,  setoff,  counterclaim,  rescission,  178,  179,  u.  38. 

discharge  in  insolvency  and  bankruptcy,  178,  179,  n.  38. 

want  of  consideration,  179,  n.  38. 

accord  and  satisfaction,  179,  n.  38. 

fraud,  illegality,  alteration,  179,  u.  38. 

act  of  God,  182. 

statute  of  limitations,  194. 
generally  on  plaintiff,  179. 

may  be  on  defendant,  179. 
in  actions  on  insurance  policies,  179. 
in  actions  on  contracts  generally,  179. 
of  want  of  consideration  in  commercial  paper,  179. 
where  one  on  whom  burden  lies  establishes  prima  fade  case,  179. 
regulated  in  some  states,  179. 
how  affected  by  form  of  issue,  180. 
generally  on  one  asserting  the  affirmative  of  issue,  180. 

the  maxim  "Ei  incunibit  proiatio  qui  dicit,  non  qui  negat,"  180. 

qualifications,  180. 

does  not  depend,  on  form  of  proposition,  180. 
fact  to  be  proved  generally  affirmative  in  form,  180. 

when  on  one  asserting  a  negative,  12,  180. 

when  proof  of  negative  not  indispensable,  180. 

when  on  him  who  affirms  in  substance,  180. 

illustrations,   180. 
in  actions  for  penalties,  180. 

where  evidence  renders  existence  of  negative  probable,  180. 
of  payment,  180. 

not  always  dependent  on  pleadings,  180. 
rule  relaxed  when  facts  lie  peculiarly  in  knowledge  of  defendant,  181, 

182,  184,  196. 

difficulty  of  formulating  general  rule,   181, 

less  degree  of  proof    required,  181. 
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where  plea  admits  material  averments  of  complaint  but  states  affirma- 
tive matter  as  defense,  181. 
judgment  on  the  pleadings,  test  of,  181. 
in  license  cases,  181. 
in  homestead  cases,  181. 
in  trover,  181. 

in  actions  for  money  paid,  181. 
in  actions  for  negligence,  when,  182-185. 
against  bailees,  182.  ^ 

■  against  common  carriers  of  goods,  182,  183. 
some  proof  of  loss  necessary,  182,  183. 
receipt  by  the  carrier,  182. 
nondelivery,  182. 
of  condition,  182. 
the  bill  of  lading,  182. 
value,  182. 

excepted  risks,  182,  183. 
general  limitation  of  liability,  182. 
of  exoneration,  on  carrier,  182. 
of  care  dehors  excepted  risks,  182. 
carrier's  special  knowledge,   182. 
contract  to  carry,  182,  183. 
carrier  contracting  himself  out  of  liability,  182. 
where  loss  would  not  ordinarily  have  occurred  but  for  care- 
lessness, 182. 
act  of  God  or  the  public  enemy,  182. 
act  of  God  and  negligence  combined,  182,  n.  97. 
other  overpowering  cause,  182. 
illustrations,  182. 
the  United  States  supreme  court  rule,  182. 
the  Alabama  rule,  182. 
against  telegraph  companies,  182a. 

express  and  implied  undertakings,  182a. 
prima  facie  negligence,  182a. 
absence  of  addressee,  182a. 

how  rules  of  such  companies  to  be  construed,  182a. 
limitation  of  liability,  lS2a. 

law  in  Mississippi,  Kentucky  and  Oklahoma,  182a,  n.  14. 
in  actions  against  carriers  of  passengers,  183. 

carrier  not  insurer  of  safety  of  passengers,  183. 

degree  of  care  necessary,  183. 

on  person  asserting  negligence,  183. 

items  of  proof,  183. 

when  burden  shifts,  183. 

the  application  of  res  ipsa  loquitur,  183. 

the  United  States  supreme  court  rule,  183. 
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apparatus  wholly  under  carrier's  control,  183. 

non-necessity  of  proving  specific  defect,.  183. 

the  English  rule,  183. 

actions  by  others  than  passengers,  183a. 

where  no  obligation  to  carry,  183a. 

propositions  to  be  established  in  personal  injury  actions,  181. 

of  the  maxim  res  ipsa  loquitur,  184. 

on  him  alleging  negligence,  184. 

for  damages  by  fire  set  by  railroad,  184. 

plaintiff  tp  show  fires  set  by  engine,  184. 
as  to  proper  construction,  etc.,  184. 

in  respect  of  livestock,  183b. 
deaths  in  transit,  183b. 
for  damages  from  falling  of  telephone  or  electric  wires,  184a. 

ties  from  moving  train,  frame  awning  over  sidewalk,  184a,  n.  54. 

plaster  from  ceiling,  rock  from  bluff,  184a,  n.  54. 

of  trolley  wire,  of  scaffold,  184a,  n.  54. 

electric  burn,  184a,  n.  54. 

bursting  of  tank,  184a,  n.  54. 

plank  platform,  184a,  n.  54. 

for  damages  for  goods  falling  from  warehouse  crane,  184. 

for  collapse  of  wall,  184,  184a,  n.  54. 

for  falling  of  brick  arch,  184. 

for  explosion  of  steam  boiler,  184. 

other  explosives,  184. 

for  damages  by  fires  set  by  railroad,  184a. 

plaintiff  to  show  fires  set  by  engine,  lS4a. 
contributory  negligence,  185. 
effect  of  pleadings,  185. 
on  defendant,  185. 
exceptions  to  general  rule,  185. 
where  it  may  be  inferred  from  complaint,  185. 
where  established  by  plaintiff's  evidence,  185. 
plaintiff   not   bound   to   prove    defendant's    negligence    and   his    own 

non-negligence   in   addition,   185. 
rule  in  the  federal  courts,  185. 
the  self-preservation  rule  in  death  cases,  185. 
as  applied  in  railroad  cases,  185. 
no  presumption  of  contributory  negligence,  185. 
as  applied  in  electric  live  wire  cases,  185. 
peculiar  line  of  eases  in  Illinois,  185,  n.  60. 
presumption  as  to  "stop,  look,  listen,"  185,  n.  73. 
in  cases  of  l)ailment,  186. 
against  bailees,  186. 

bailees  not  insurers,  186. 

default  in  delivery,  186. 
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lost,  stolen  or  destroyed  goods,  186. 

Vermont,  Maine  and  Massachusetts  rule,  186,  n.  83. 
against  warehousemen,  186. 

liable  only  for  negligence,  186. 

goods  delivered  in  damaged  condition,  186. 

custodians  of  horses,  186. 

■where  circumstances  of  loss  point  to  negligence,  186. 

checking  baggage,  186. 

setting  up  jus  tertii,  186. 

setting  up  lien,  186. 

setting  up  contributory  negligence,  186. 
against    innkeepers,    187. 

how  innkeeper  may  absolve  himself  from  liability,  187. 

extreme  care  and  diligence  cast  upon  him,  187. 

baggage  checks,  187. 

presence  of  guest  does  not  affect  liability,  187. 

permanent  boarders,  187. 

guest  or  boarder,  187,  n.  4. 

divergent  rulings,  187,  n.  94. 
upon  one  pleading  insanity  in  civil  cases,  188. 
in  will  cases,  188. 

in  cases  of  deeds  of  assignment,  188. 
acts  done  in  lucid  intervals,  188. 

how  affected  by  presumption  of  continuance  of  insanity,  188. 
synopsis  of  the  law  in  recent  Alabama  case,  188. 
conflict  as  to  rule  in  criminal  cases,  188a. 
rule  in  New  Jersey,  188a,  n.  14. 
in  probate   of   wills,   testamentary   incapacity,    189. 
conflict  of  rule  as  to,  189. 

proponent  as  defendant  attacked  by  contestant,  189. 
as  plaintiff  attacking  heirs,  189. 
propositions  laid  down  in  leading  case,  189. 
division  of  states  on  subject,  189. 
California  rule,  189. 
Illinois  and  Wisconsin  rule,  189. 
as  to  testamentary  capacity,  189. 
conflict  of  rule  as  to,  189. 
tendency  to  uniformity  of  rule,  189. 
presumption  against  testacy  in  favor  of  heir,  189,  n.  21. 
late  Michigan  decision,  189,  n.  34. 
late  South  Carolina  decisibn,  189,  u.  35. 
transactions  between  persons  in  fiduciary  relations,  190, 
agents,  partners,  attorneys,  physicians,  190. 
man  and  wife,  190. 
confessor  and  penitent,  190. 
Evidence  V — 54 
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spiritualistic  medium  and  believer,  190. 

parent  and  child,  aged  and  incompetent  persons,  guardians,  190. 
brother  and  sister,  190. 
trustees,  executors  and  administrators,  190. 
persons  living  in  illicit  sexual  relation,  190. 
necessity  for  independent  advice,  190. 
fact  of  mere  acquaintance,  190,  n.  36. 
in  will  cases,  where  writer  is  beneficiary  or  his  agent,  191. 
presumptions  of  undue  influence,  191. 
late  New  York  decisions  as  to  attorney  and  client,  191. 
where  will  not  written  by  beneficiary,  191a. 
exclusion  of  natural  objects  of  bounty,  191a. 
illustrations  of  classes  to  whom  gifts  are  suspicious,  191a. 
in  criminal  prosecutions,  192. 

testators  under  guardianship,   191a. 
unnatural  wills,  191a. 

bequest  to  one  with  whom  testator  lived  in  illicit  intercourse,  191a. 
inequality  of  distribution,  191a. 
distinction  between,  191a. 
where  dictated  by  affection,  191a,  nn.  5,  11. 
always  on  the  state,  192. 
nature  of  this  burden,  192. 
upon  one  asserting  fraud,  192. 

the  maxim,  "Odiosa  et  inhonesta  non  sunt  in  lege  praesumenda,"  192. 
amount  of  proof  in  such  cases,  192. 
in  cases  of  negligence,  192. 
in  quo  warranto  proceedings,  193. 

cases  in  which  generally  adopted,  193. 
When  on  respondent,  193. 

distinction  in  oases  affecting  private  rights,   193. 
by  what  principles  governed,  193,  n.  40. 
as  to  statutes  of  limitation,  194. 

the  statute  an  affirmative  defense,  194. 
on  one   asserting,   194. 

where  exception  to  statute   claimed,  194. 

requisites  of  complaints  involving  statute,  194. 

where  fraudulent  concealment  alleged,  194,  n.  62. 
where  crime  is  in  issue  in  civ-il  cases,  195. 

English  and  early   American  rule  as  to   "beyond   reasonable   doubt," 

195. 
later  American  rule  as  to  "preponderance  of  testimony,"  195. 

"clear  and  satisfactory  proof,"  195. 
where  moral  turpitude  is  involved,  195. 

bastardy  proceedings,  195. 

assault  with  intent  to  ravish,  195, 

arson,  195, 
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false  representations,  195. 

bastardy  proceedings,  195. 

Belling  liquor  to  minors,  195. 

slander  and  libel,  195. 

presumption  of  innocence  prevails,  195. 
statutes  relating  to,  196. 

placing  burden  on  defendant  in  certain  cases,  196. 

in   prosecutions   for   counterfeiting,   gambling,   illegal   liquor   selling, 

196. 

proof  of  certain  facts  prima  facie  evidence  of  others,  196. 

constitutionality  of,  196. 

as  affecting  trial  by  jury,  196,  n.  93. 

conclusive  statutory  presumptions,  196. 
in  tax  proceedings,  196. 
in  reports  of  auditors,  196. 
in  bill  protests,  196. 

in  assignments  of  chattels  without  change  of  possession,  196. 
in  chattel  mortgages,  196. 

in  appeals  from  state  railway  commission  orders,  196. 
in  insolvent  bank  proceedings,  196. 
in  bastardy  eases,  196. 
under  statute  of  frauds,  432. 
right  to  'begin  and  reply,  197,  198. 

belongs  to  domain  of  trial  rather  than  evidence,  197. 

how  regulated  in  different  states,  197. 

the  test,  197,  198. 

in  some  states  plaintiff  has  right  in  all  cases,  197. 

the  general  rule,  the  party  affirming,  197. 

where  damages  are  unliquidated,  197. 

where  pleadings  confess  and  avoid,  197. 

where  answer  admits   and  avers   substantive   defense,   197. 

in  cases  of  counterclaim,  197,  n.  12. 

in  eases  of  justification  in  assaults,  197,  n.  12. 

in  cases  of  plea  of  payment  of  note,  197,  u.  12. 

in  cases  of  plea  of  tender  and  general  issue,  goods  sold,  197,  n.  12. 

in  oases  of  slander  and  libel,  197,  n.  12. 

in  eases  of  general  denial,  fraud,  duress,  197,  n.  21. 

in  eases  of  insurance,  usury,  discharge  in  bankruptcy,   197,  n.  21. 

in  eases  of  failure    of    consideration,    satisfaction,    no    jurisdiction, 

197,  n.  21. 
matter  of  right,  198. 

waiver  of  beginning  does  not  waive  reply,  197,  n.  21. 
effect  of  special  plea  or  defense,  198. 
admissions  must  cover  whole  cause  of  action,  198. 
matter  for  judicial  discretion  in  some  jurisdictions,  198. 
where  party  agrees  to  pay,  if  affidavit  is  made,  264. 
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as  to  condition  of  goods  held  by  common  'carrier,  498. 
as  to  alterations  in  instruments,  564. 

upon  whom,  565. 
as  to  ancient  documents,  565. 
as  to  negotiable  instruments,  566. 
as  to  issues  decided  in  former  cases,  601. 
as  to  continuance  of  cause  for  taking  deposition,  680. 
of  showing  incompetency  for  want  of  belief,  713. 
of  showing  testimony  incompetent,  on  party  objecting,  744,  749,  759,  776, 

788. 

BUREAUS.     See  Judicial  Notice. 

BURGLARY,  relevancy  of  similar  acts,  144. 

conviction  of,  rendering  witness  incompetent  at  common  law,  716,  n.  75. 

BUSINESS,  general  course  of,  presumption  as  to,  57. 
customs  of,  123. 

BUSINESS  TRANSACTION,  persons  presumed  to  do  what  is  for  their  in- 
terest in,  57. 

BY-LAWS  or  municipal  ordinances,  as  evidence,  116. 
construction  of,  for  court,  175a,  n.  14. 

BYSTANDER,  statement  of,  part  of  res  gestae,  344. 


CANCELLATION  OF  INSTRUMENTS,  presumption  of  payment  from,  71. 
creating  interests  in  land,  effect  of,  417. 
contemporaneous  agreement  for,  434,  n.  1. 
erasure  of  material  part,  560,  n.  10. 

CAPACITY,  want  of,  effect  on  competency.     Seg  Competency  op  Witnesses, 
756-760. 

CAPTAINS  OF  VESSELS,  admissions  by,  256d. 

CAPTION  OF  DEPOSITIONS,  irregularities  in,  670,  694,  695. 
use  of,  695. 

CARBON  COPIES,  conflict  as  to  admissibility  of,  209,  225. 
notice  to  produce,  225. 

CARDS  AND  NOTICES,  admissibility  of,  209,  n.  25. 

CARE,  presumption  of.     See  Negligence. 
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CARLISLE  LIFE  TABLE,  admissibility  of,  578. 

CABNAL  KNOWLEDGE.     See  Adultery;  Eapb;  Seduction. 

CARRIER.     See  Common  Cakrieb. 

CASE,  statement  of,  to  counsel,  when  privileged,  749. 

CASH-BOOKS,  as  evidence,  568. 

CASHIER  or  BANK,  when  presumed  regularly  appointed,  56. 

CASTS.     See  Real  Evidence. 

CAUSE,  continuance  of,  for  taking  depositions,  678,  680. 

CAUSE  AND  EFFECT,  relevancy  of  effect  on  other  property    similarly  situ- 
ated, 141a. 
in  actions  for  nuisance,  141a. 
sounds  frightening  animals,  141a. 
change  of  cause,  141a. 
escaping  gas,  141a. 
substantial  similarity  of  conditions,  141a. 

CAUSE  OF  ACTION,  how  far  admitted  by  payment  into  court,  292. 

CAUTION  as  to  admissions  in  actions  for  divorce,  262. 

as  to  declarations  of  person  as  to  bodily  feelings,  349. 
as  to  receiving  expert  evidence,  391. 
to  witness  as  to  self-crimination,  890. 

CELEBRATION  OF  MAERIAGE,  presumed  regular,  86. 

CELIBACY,  presumption  as  to,  58h. 

CENSUS,  judicial  notice  of  results  of,  123a,  n.  2,  127b,  128a. 
reports,  when   admissible,   582. 

CEREMONY,  formal,  not  necessary  to  raise  presumption  of  marriage,  89. 

CERTIFICATE  OF  DEATH,  as  evidence,  508,  n.  9. 

CERTIFICATE  OF  DEPOSIT,  interest  on,  parol  proof  of,  434,  n.  1. 

CERTIFICATES.     See   Authentication;    Copies;    Documents;    Records. 
authenticating  public  records,  538,  543. 
federal  statutes  as  to,  538,  539. 
where  records  inadmissible  under  state  laws,  533. 
where  no  evidence  of  state  laws,  538. 
illustrations,  538. 

what  private  instruments  are  records  under  the  constitution,  538. 
ofBeial  foreign  documents  and  foreign  nonjudicial  records,  338. 
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department  records.     See  Department  Eecori).s;  Records. 

defined,  542. 

nature  of,  542. 
of  officers,  evidence  of  what,  541-543. 

what  should  contain,  542. 

only  competent  as  to  what,  542. 

what  prima  facie  evidence  of,  542. 

should  be  attached  to  copy,  543. 
of  officers  in  proof  of  judicial  records.  ,  See  Authentication,  623-630. 
mere  certificates  not  generally  competent  evidence,  542,  543. 
both  officer  and  certificate  creatures  of  statute,  543. 
of  officers  as  to  copies,  543. 

how  limited,  543. 

competent  as  to  what  facts,  535,  543. 

negative  certificates,  525,  543. 
exceptions  to  rule  that  certificates  not  evidence,  544. 
rare,  and  generally  founded  on  special  circumstances,  544. 
when  evidence  of  facts,  544. 

old  cases  of  foreign  dignitaries,  544. 

when  part  of  act  to  be  proven,  544,  n.  33. 

of  marine  inspector,  544,  n.  33. 

of  appraisement,  544,  n.  33. 

other  illustrations,  544,  u.  33. 

of  notary  as  to  protest,  544. 
of  bills  of  exchange,  544. 
of  inland  bills,  544. 

statutes  as  to,  544. 

other  modes  of  proof,  544. 

as  to  collateral  matters,  544. 

further  illustrations,  544. 

questionable  use  of  term  "certificate,"  544. 
of  depositions.     See  Depositions,  644,  645,  694. 

prima  facie  evidence  of  residence,  638. 
of  other  facts,  644. 

as  to  administering  oath,  643. 

to  show  authority  of  officer,  644. 

what  to  contain,  644,  648,  659,  694. 

amendment  of,  693. 
of  commissioner  to  be  attached  to  depositions,  694. 

CERTIFIED  COPIES.     See  Copies. 
notice  to  produce,  225. 
of  public  records.     See  Copies,  509,  515. 
of  lost  instrument,  521. 
defined,  523. 
as  evidence,  524,  802. 
to  prove  records  of  court.     See  Records  or  Courts,  623,  624. 
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CERTIORARI,  judgment  as  res  judicata,  598,  n.  42. 

CESTUI  QUE  TRUST.     See  Fiduciary  Relations. 
admissions  of,  when  identified  in  interest,  238. 
admissions  of,  as  against  trustees,  253,  -260. 
transactions  with  a  deceased  or  incompetent,  777,  n.  89,  793. 

CHAMPERTY,  presumption  as  to  law  of  sister  state  as  to,  83. 
parol  evidence  to  prove,  436,  n.  41. 

CHANCERY,   judgments  in.     See  Equity. 
bill  in,  as  an  admission,  272. 
depositions  in,  635. 
discovery  in  courts  of,  702. 
witness  attending  proceedings  in,  privileged  from  arrest,  805. 

CHANGE,  presumption  against.     See  Presumptions,  58-60. 
burden  of  proof  as  to.     See  Burden  or  Proop. 

CHARACTER.     See  Relevancy;  Reputation. 
presumption  of  continuance  of,  58. 
when  relevant,  145,  148,  152. 
character  of  litigants,  148-154. 

not  usually  relevant,  illustrations,  148, 

code  provisions,  148,  u.  59. 

to  show  negligence,  148. 
in  criminal  cases,  148a. 

illustrations,  148a,  u.  76. 
in  trespass,  148. 
in  libel  and  slander  cases,  149. 

as  to  measure  of  damages,  149. 

defendant  may  not  prove  his  own  bad  character  to  mitigate  damages, 
149. 

confined  to  general  reputation,  149,  150. 

specific  acts  not  relevant,  149. 
nature  of  proof,  pleadings,  150. 

under  general  issue,  150. 

illustiutions,  150. 
in  breach  of  promise,  151. 
in  seduction  and  criminal  conversation,  152. 
in  bastardy  cases,  153. 
character  in  actions  for  fraud,  154. 

illustrations,  155. 

proof  of  good  character,  154,  155,  158. 
in  homicide  cases,  156. 

character  of  deceased  for  violence,  156. 

overt  act  of  deceased  threatening  slayer,  156. 

reasons  for  admissibility  of  evidence,  156. 


856  GENEKAL  INDEX. 

[Befeiencss  ar«  to  Sections. — Vol.  1,  §§  l-175d;  Vol.  2,  gg  176-392;  Vol.  3, 
g§.S93-633;  Vol.  4,  gg  634-796a;  Vol.  5,  §g  797-904.] 

CHAEACTEB  (Continued). 

character  in  actions  for  malicious  prosecution,  157. 

reputation  of  defendant,  157. 

reputation  of  plaintiff,  157. 

other  specific  offenses,  157. 

burden  of  proof,  157. 

when  evidence  may  be  introduced,  157,  n.  95. 
good  character,  158. 

proof  of,  generally  irrelevant,  158. 

character  and  reputation,  definitions  and  distinctions,  158,  n.  8. 

presumption  of,  158. 

when  attacked  on  cross-examination,  158. 

when  directly  in  issue,  158,  n.  3. 

in  slander  and  libel,  158. 

in  mitigation  of  damages,  158. 
in  malicious  prosecution,  157. 
proof  of,  when  confined  to  particular  trait,  150. 
quarrelsome,  when  relevant,  156. 
when  attacked  on  cross-examination,  158. 
presumed  good,  158. 
proof  of,  by  general  reputation,  300. 
proof  of,  in  case  of  dying  declaration,  333. 
latitude  as  to,  on  cross-examination,  826,  827. 
of  prosecutrix  where  chastity  is  involved,  827,  832,  835. 
irrelevant  questions  as  to,  on  cross-examination,  827. 

questioner  bound  by  answers,   827. 
impeachment  by  proving  it  bad,  841. 

how  limited,  861. 
distinguished  from  reputation,  859. 

CHARACTERS  in  which  memoranda  to  refresh  memory  may  be  written,  876. 

CHARGE  OP  COURT,  when  presumed  correct,  34,  n.  64. 

CHARGING  THE  JURY  as  to  evidence,  815,  895. 

CHARTERS,  granting  of,  to  corporations,  when  presumed,  55. 
of  banks  and  railways,  judicial  notice  of,  114. 
of  municipalities,  judicial  notice  of,  115. 

CHARTS,  when  relevant  as  evidence,  307. 
of  pedigree,  315. 

CHASTITY,  presumption  of,  yields  to  that  of  innocence,  102. 
proof  of,  when  competent,  151,  152. 
actions,  where  in  issue,  841. 
specific  acts  of  unchastity,  841. 

when  competent  to  impeach  witness  as  to,  860,  861. 
want  of,  affecting  credibility,  901. 
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CHATTEL  MOETGAGES,  statutes  as  to  burden  of  proof  of  good  faith  as 
to,  196. 
best  evidence  of,  201a. 

CHATTELS,  declaTationa  of  former  owners  of.     See  Admissions,  244-247. 

CHECKING  BAGGAGE,  judicial  notice  of  mode  of,  by  carrier,  123a. 

CHECKS.    See  Bank  Checks;   Negotiable  Papeb. 

CHEMICAL  EXAMINATION,  as  to  poisons,  379. 

CHEMISTS,  as  experts  as  to  blood  stains,  361. 
poisons,  379. 

CHILD-BBAEING,  presumption  as  to,  58h,  n.  30. 

CHILDLESSNESS,  presumption  as  to,  58h. 

CHILDREN.    See  Ineants. 

presumed  legiitiniate,  93. 

presumption  as  to  capacity,  98,  99,  99a. 

necessaries  for,  99. 

emancipation,  99. 

domicile,  99. 

testamentary  capacity,  99. 

declarations  of  deceased  parents  as  to  legitimacy  or  illegitimacy  of,  ad- 
missible,  312. 

inspection  of,  to  establish  paternity,  age,  etc.,  401. 

parol  proof  that  "children"   meant   "illegitimate  children"  inadmissible, 
475,  n.  1,  434,  n.  1. 

baptism  of,  what  presumed  from,  511. 

want  of  capacity  of,  720. 

competency  of,  how  determined,  721. 

degree  of  credit  to  be  given  to,  722. 
danger  of,  722. 

testimony  of,  distinction  between  and  that  of  adults  as  to  events  of  child- 
hood, 722. 

leading  question,  in  examination  of,  818. 
danger  with  regard  to,  818. 

CHINESE,  how  sworn,  712,  713,  715. 

GHOSES  IN  ACTION.     See  Negohable  Papeb. 
declarations  of  former  owners  of,  247. 

CHRISTIANITY,  presumption  of  belief  in,  713. 

CHRISTIAN  NAME.     See  Name. 
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CHURCH,  parol  evidence  to  identify,  450,  u.  11. 

CHURCH  REGISTERS,  as  evidence,  510,  511,  522,  n.  68. 

CIGARETTES,  nature  of,  judicially  noticed,  123a,  128,  n.  86. 

CIPHERS,  proof  of,  455. 

CIRCULARS,  as  admissions,  270. 

CIRCULATING  MEDIUMS,  judicial  notice  of,  126. 

CIRCUMSTANCES,  proof  of,  to  explain  writings,  452,  453. 
effect,  when  suspicious,  879. 
weight  of,  for  jury,  899,  901. 

CIRCUMSTANTIAL  EVIDENCE  defined,  6-Ce. 
advantages  and  disadvantages,  6a-6d. 
distinction  from  direct,  6a-6d. 
instruction  as  to  law  of,  6,  n.  79. 

latitude  allowed  when  proving  intent  or  motive  by,  142. 
latitude  generally  as  to  relevancy,  173. 
relation  to  testimonial  evidence,  6e. 
of  fraud,  192. 

to  lay  foundation  for  secondary  evidence,  204. 
weight  of,  899. 
in  criminal  cases,  899. 

CITIES,  judicial  notice  of,  108,  115,  127. 
ancient  maps  of,  when  admissible,  307. 

CITY  ORDINANCES,  judicial  notice  of,  116. 
construction  of,  for  court,  175a. 
best  evidence  of,  200a. 
as  evidence,  508,  514. 
formalities  of  passing  to  be   complied  with,  514. 

CITY  RECORDS,  as  evidence,  508,  514. 

CITY  STREETS,  when  judicially  noticed,  127. 

CIVIL  ACTION,  presumption  of  innocence  in,  12, 
presumption  of  knowledge  of  law  in,  23. 
presumption  of  malice  in,  29. 
burden  of  proof  in,  192. 
effect  of,  in  criminal  case  on  same  facts.  589. 

CIVIL  DIVISIONS,  judicial  notice  of,  108,  127a. 

CIVIL  ENGINEERS,  as  experts,  384. 
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CLAIM,  presumption  against  validity,  when,  57. 
payment  of,  provable  by  parol,  203a. 
against  person  since  deceased.     See  Competency  op  Witnesses,  773-774a. 

CLASSICAL  ALLUSIONS,  judicial  notice  of,  130. 

CLEAB  AND  SATISFACTOBY  PROOF.     See  Burden  of  Peoop,  195. 

CLERGYMEN,  deceased,  admissibility  of  entries  by,  in  due  course  of  busi- 
ness, 319. 
registers  of,  as  evidence.     See  Registers,  508. 
confidential  communications  to,  758. 
replies  of,  privileged,  758,  n.  94. 
where  notary,  758,  n.  98. 
where  friend  or  interpreter,   758,  n.  98. 

CLERK,  entries  made  by,  in  due  course  of  business,  319. 
certificate  of,  as  to  judicial  records,  543,  628. 

CLERK  OF  AN  ATTORNEY,  as  agent,  259. 
confidential  communications  to,  751b. 

CLERK  OF  COUBT,  presumption  of  performance  of  official  duty,  45,  n.  30. 

CLIENT,  when  bound  by  admissions  of  attorneys.     See  Attorneys,  257-259. 
transactions  with  attorney.     See  Burden  op  Proof,  190. 
may  claim  privilege  of  confidential  communications,  749,  750. 
waiver  of  privilege  by  calling  attorney  as  witness,  756. 

or  by  failure  to  object,  756. 

by  representatives,  756. 
attorney  may  testify  for,  754. 

CLIMATE,  changes  in,  not  judicially  noticed,  129. 

CLOTHING.     See  Wearing  Apparel. 

COAL-OIL,  qualities  of,  judicially  noticed,  128. 

COCAINE,  use  of  as  affecting  competency  of  witness,  724,  n.  81. 

CO-CONSPIBATORS,  admission  of  one,  when  competent  against  others,  254. 

CO-CONTRACTORS,  admissions  of  one  when  competent,  against  others,  252. 

CODEFBNDANT,  admissions  by  one,  when  admissible  against  others,  254,  768. 
admissions  in  pleadings,  when  not  binding,  273. 
when  competent  as  to  transactions  with  a  decedent,  793. 

C.  0.  D.,  judicial  notice  of  meaning  of,  131. 
parol  proof  of  meaning  of,  465,  n.  69. 


860  GEITEEAL  INDEX. 

[References  are  to  Sections. — ^Vol.  1,  gg  l-17Bd;  Vol.  2,  §g  176-3&2;  Vol.  3, 
§§393-633;  Vol.  4,  §§  634-796a;  Vol.  5,  g§  797-904.] 

COERCION  of  wife  by  husband,  presumption  of,  91,  92. 

COHABITATION,  presumption  from,  14. 

raises  presumption  of  marriage,  when,  87,  89. 

COINCrDENCE  of  days,  judicial  notice  of,  129. 

COINS,  judicial  notice  of,  126. 

aOLLATEBAL  AGREEMENTS,  parol  proof  of,  439. 
in  contracts  of  sale,  441. 
as  to  deeds.    See  Deeds,  486-488. 
as  to  notes  and  bills,  494. 

COLLATERAL  ATTACK    on  judgments,  presumptions   of  regularity  apply, 

39. 
on  judgments  to  show  want  of  jurisdiction.     See  Jukisdiction,  585,  611- 

618. 
on  return  of  officer,  632. 

COLLATERAL  FACTS.     See  Oeioss-examination  ;  Relevancy. 
dates  of  instruments  afford  no  presumption  of  truth  of,  51. 
when  not  relevant,  137,  138,  140. 
relevant  when  conflict  of  testimony,  138. 
when  may  become  relerant,  141. 
to  show  good  faith,  knowledge,  etc.,  146. 
to  repel  inference  of  accident,  147. 
rule  as  to  best  evidence  does  not  apply  as  to,  203, 
certificate  of  recording  officers  as  to,  525. 
account-books  not  evidence  of,  574. 
return  of  officer   not  evidence  of,  631. 

COLLATERAL  MATTERS,  entries  by  deceased  persons  in  due  course  of  busi- 
ness, not  evidence  of,  319. 

declarations  against  interest  by  deceased  persons,  evidence  of,  326. 

judgment  between  other  parties  to  prove,  590. 

cross-examination  as  to,  832,  833. 
discretion  of  court  as  to,  834. 
when  reviewed  on  appeal,  833,  834. 

COLLATERAL  PROCEEDINGS,  competency  of  husband  and  wife  in,  742. 

COLLATERAL  STATEMENTS,  as  to  wills,  parol  proof  of,  479. 

COLLECTION  AND  NOTE  REGISTERS  as  evidence,  570,  n.  54. 

COLLECTOR,  presumption  of  authority  of,  43a,  n.  18. 

COLLEGE,  presumption  of  continuance  of  reputation  of,  58k,  n.  44. 

COLLEGE  CATALOGUES,  inadmissible  as  histories,  584,  n.  53. 
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COLLUSION  between  grantor  and  grantee,  effect  of,  on  admissions  of  grantor, 
241. 
in  action  for  divorce,  262. 
in  acknowledgment,  parol  proof  of,  490. 
in  absence  of  attesting  witness,  529. 

COLOE.     See  Race. 
opinions  as  to,  360. 

COMITY  of  states  as  to  taking  depositions,  668. 

COMMEECE,  usage  of.   'See  Usage,  457-467. 

COMMEECIAL  AGENCY,  communications  to,  privileged,  771,  n.  37. 

COMMEECIAL  PAPEE.     See  Negotiable  Paper. 

COMMEECIAL  TEEMS,  parol  evidence  to  explain.     See  Paeol  Evidence  to 
Explain  Writings,  455-457. 

COMMISSION    to  tak«  depositions,   636,   647,   648.     See  Depositions. 

COMMISSIONEES,  testimony  taken  before,  when  admissible  on  trial,  339. 
for  taking  depositions,  648.     See  Depositions. 
hoTV  named,  648. 
who  may  act,  648. 
under  control  of  court,  650. 
several  may  act,  651. 
derive  authority  from  court,  651. 
return  of,  651,  658. 
power  to  appoint,  statutory,  658. 
to  be  impartial,  667. 
cannot  delegate  authority,  667. 
attorney  in  case  cannot  be,  667. 

nor  his  clerk,  667. 
are  officers  of  appointing  state,  668. 
waiver  of  objections  to,  672. 
as  to  deciding  upon  objections,  676. 

COMMITMENT  OF  WITNESSES  in  criminal  cases,  804. 

COMMON,  rights  of,  established  by  hearsay,  301. 

COMMON  CAEEIEE.S,  presumption  in  negligence  cases,  15. 

presumption  of  law  of  sister  state  as  to  liability  of,  83,  n.  75. 

judicial  notice  of  customs  of,  123. 

burden  of  proving  contributory  negligence,  178. 

burden  of  proof  in  actions  against,  178,  182,  183. 

burden  of  proof  in  actions  for  lost  goods,  182. 

act  of  God,  as  defensfi  must  be  proved,  182. 
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COMMON  CAEEIEES  (Continued). 

burden  of  proof  in  actions  for  personal  injuries,  183. 

burden  of  proof  as  to  defective  machinery,  183. 

where  relationship  of  carrier  not  established,  183. 

admissions  by,  256c. 

burden  as  to  condition  of  goods,  498. 

receipt  for  freight  not  conclusive,  491,  n.  90. 

parol  evidence  as  to  time  of  transmission,  498,  n.  24. 

parol  evidence  as  to  route,  498,  n.  24. 

COMMON  DISASTEE,  presumption  as  to  survivorship  in,  64. 

COMMON  HOAED,  90,  n.  20. 

COMMON  KNOWLEDGE,  judicial  notice  of  matters  of,  128. 

COMMON  LAW,  presumption  of  continuance  of,  58k,  n.  44. 
in  sister  states,  presumption  as  to,  83,  84. 
judicial  notice  of,  122. 

theory  of  as  to,  competency  of  witnesses,  716. 
(For  rules  at  common  law,  see  the  various  subjects.) 

COMMON  EEPUTE.     See  Character;  Eeputation. 

COMMON  SUBSTANCES.     See  Judicial  Notice. 
of  well-known  intoxicants,  128a. 
of  explosives,  gas  and  electricity,  128a. 
of  tobacco,  128a. 
other  illustrations,  128a. 

"COMMON  USAGE"  in  depositions,  meaning  of,  649. 

COMMOEIENT  PEESONS.     See  Common  Disaster. 

COMMUNICABLE  DISEASES  of  animals  judicially  noticed,  129. 

COMMUNICATIONS.     See     Confidential     Communications;      Privileged 

Communications. 
by  telegraph.     See   Telegrams. 
by  telephone,  as  evidence,  211.     See  Telephone. 
with  deceased  or  incompetent  persons,  testimony  as  to.     See  Competency 

OF  Witnesses,  772-795. 

COMMUNITY  OF  INTEEEST,  declarations  by  persons  having,  253. 

COMMUNITY  PEOPEETY,  presumptions  as  to,  90a' 

fphen  first  of  series  of  purchase  payments  made  out  of,  90a,  n.  23. 
as  to  common  hoard  of  spouses  and  family,  90,  u.  20. 
property  conveyed  to  wife,  90a. 
property  conveyed  to  husband  and  wife,  90a. 
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COMPARISON  OF  HANDWRITING.     See  Handwriting,  550-555. 

COMPENSATION,  paid  experts,  390. 

COMPENSATION  FOB  SERVICES,  testimony  to  show,   786. 

COMPENSATORY  DAMAGES,  relevancy  of  financial  standing.     See  Finan- 
cial Standing,  160,  ICl. 

COMPETENCY  OF  DEPOSITIONS,  who  may  deny,  685. 
objection  to,  by  party  taking,  685. 

COMPETENCY  OF  EVIDENCE,  distinguished  from  its  sufSoiency,  7. 

COMPETENCY  OF  TESTIMONY,  burden   of  proof  on  party  objecting  to, 
744,  749,  759,  776. 

COMPETENCY   OF  WITNESSES.     See   Relevancy. 
objection  to,  when  waived  in  taking  deposition,  671. 
rules  formerly  more  numerous,   712. 
meaning  of  phrase,  712. 

definition  of  "competent,"  "competency,"  712. 
those  incompetent  at  common  law,  712. 
four  classes,  712. 

when  witness  said  to  be  incompetent,  712. 
sanction  of  the  oath,  712,  715. 

"affirmation"  included  in  "oath,"  715. 
the  maxim,  In  judioio  non  creditur  nisi  juratis,  712. 
opinion  of  Lord  Chief  Justice  Willes,  712. 
extent  of  belief  in  Supreme  Being,  712. 
necessity  for  oath  or  affirmation,  712,  n.  9,  715. 
mode  of  administering,  715. 

to  various  denominations,  715. 
test  of,  in  this  respect,  712. 

Chinese  and  Indians,  712,  n.  9,  713,  nu.  27,  32. 
extent  of  penalty  for  false  swearing,  712. 
tendency  to  leave  value  to  jury,  712,  u.  4. 
want  of  ielief  in  Supreme  Being,  712,  713, 
burden  of  proving,  713. 
former  strict  requirements,  713. 

witness  questioned,  713,  n.  21. 
objection  for,  how  raised,  713. 
by  whom  raised,  713. 
prior  declarations  on  the  subject,  713. 
on  the  voir  dire,  713. 
Japanese  witness,  713. 

witness  declining  to  state  belief  or  otherwise,  713. 
former  rule  charged,  714. 

statutes  providing  for  affirmation,  714. 
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statutes  directly  removing  incompetency  for  want  of  belief,  714. 

other  statutory  variatioins,  714. 

abolition  of  religious  test  •  or  inquiry  as  to  witness'  belief,  714. 

illustrations,  714. 
oath  or  equivalent  still  required,  715. 

right  of  inquiry  preserved  in  some  states,  715. 

bearing  on  dying  declarations,  715. 

procedure  in  New  York,  Virginia  and  Kentucky,  715. 
infamy  as  a  ground  of  incompetency,  716. 
sense  in  which  word  used,  716. 
illustrations,  716,  n.  75. 
theory  of  the  common  law,  716. 
removed  or  modified  by  statute,  716. 
pffect  of  previous  conviction  for  perjury  where  prisoner   desires  to 

testify,  716. 
effect  of  federal  conviction  in  state  court,  716. 
depositions  taken  bet;ween   indictment   and   conviction,   716,  n.   72. 
crime  committed  in  foreign  country  or  sister  state,  717. 
disqualification  local,  717. 
affecting  credibility,  717. 
minor  offenses,  717. 
commission  of  crime,  how  proved,  718. 

record  and  judgment  of  conviction,  718. 
when  to  be  used,  718. 
cannot  be  proved  by  witness  himself,  718. 
waiver,  718. 

statutory  provisions  for  proof,  718. 
disability  of  crime,  how  removed,  718. 
by  reversal  of  judgment,  718. 
by  pardon,  718. 

definition  of,  718. 

effect  of,  718. 

by  President,  718. 

exception  to  this  rule,  718. 
by  serving  out  sentence,  718. 

conflict  as  to,  718. 
want  of  capacity,  719-724. 

insane  persons,  idiots,  719,  723. 

definition  of,  719. 

testimony  of,  when  received,  719,  723. 
deaf  and  dumb  persons,  mutes,  719. 

modern  rule  as  to,  719. 

mode  of  examination,  719. 

interpreter  discretionary,  719. 

leading  questions  permitted,  719,  n.  15. 

persons  temporarily   incapacited,   719. 

written  questions  and  answers  read  to  jury,  719. 
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age,  720. 

care  in  admitting  teatimony  of  children,  720. 

the  maxim,  MiTwr  jurare  non  potest,  720. 

presumption  as  to  capacity,  720. 

at  and  under  fourteen  years  of  age,  720. 

no   certain  age  of   competency,  720. 

revival  of  practice  of  admitting  testimony,  720. 

recent  English  legislation,  720. 

rule  in  Michigan,  720. 

New  York,  720,  n.  22. 

in  other  states,  720,  nn.  25,  26. 
capacity  depends  on  what,  720. 

mode  of  determining,  721. 

examination,  721. 

knowledge  of  meaning  of  "oath,"  721. 

sense  of  impropriety  of  falsehood,  721. 
postponement  of  trial  that  witness  might  be  instructed.  721. 
test  to  be  applied,  721. 

by  court,  721. 
illustrations  from  various  states,  721. 
degree  of  credit  to  be  given  to  children,  722. 

distinction  between  and  evidence  of  adults  as  to  events  during  child- 
hood, 722. 
circumstances  to  be  considered,  722. 
dangers  of  children's  testimony,  722. 

fear,  suggestion,  irresponsibility,  722. 
insanity,  723. 

common-law  rule,  723. 

modern  rule,  723. 

must  be  passed  upon  by  court,  723. 

care  to  be  exercised,  723. 

■witness  and  others  may  be  examined,  723. 

lucid  intervals,  723. 

possession  of  ordinary  intelligence,  723,  n.  74. 

insanity  presumed  to   continue,   723. 

those  permanently  insane,  723. 

those  adjudged  sane,  723,  n.  66. 

degree  of  mental  unsoundness  necessary  to  incapacitate,  723. 

tests  for,  723,  n,  61. 
deficiency  of  understanding,  723. 
where  insane  at  time  of  fact  but  lucid  at  trial,  723. 
where  insane  between  fact  and  testimony,  723. 
as  affecting  credit,  723. 

effect  of  ruling  that  witness  competent,  723. 

effect   of  inquisition,   723. 
monomania,  723, 
Evidence  V — 55 
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insane  delusions,  cases  of  Martin  Luther,  Dr.  Johnson,  Socrates,  723, 

n.  59. 
as  to  books  of  account  kept  by  one  subsequently  insane,  723,  n.  74. 
drunkenness,  724. 

common-law  rule,  724,  n.  78. 
application  of  rules  for  insanity,  724. 
intemperate   habits,   724. 
renders  witness  incompetent,  when,  724. 

on  occasion  of  fact,  724. 

on  giving  testimony,  724. 

question  for  court,  724. 
habitual,   724. 
general  tests,  724. 

distinction  between  drinking  and  drunken  men,  724. 
drugs,  724. 

opium,  laudanum,  cocaine,  724,  n.  81. 
questions  on  cross-examination,  724. 
hypnotic  influence,   724. 

as   affecting  credibility,  724. 
defective  memory,  724. 

means  of  knowledge  unequal  to  others,  724. 
caused  by  , sunstroke,  724,  n.  85. 

witness    forgetting   testimony   on   direct   examination,    724,   n.   85. 
when  affected  by  interest,  common-law  rule,  725,  726. 
illiberal  conclusions  in  olden  days,  725. 
modern   tendency   as   to,   725. 
instruction  to  jviry,   725. 
no  present  presumption  that  interested  witnesses  will  testify  falsely, 

725. 
nor  against  employees   of  corporations,   725,  n.  89. 
nature  of  former  disqualifying  interest,  726. 
disability,  how  removed,  726. 

release  of  interest,  726. 

indemnity  and  disclaimer,  726. 
of  parties  as  witnesses,  common-law  rule,  727-732. 

the  maxim.  Nemo  in  propria  causa  testis  esse  debet,  727,  733. 
disqualification  depended  mainly  on  interest,  727. 

temptation  to  perjury,  727. 
exceptions  under  equity  practice,  728. 

other  exceptions,  728. 

where  party  the  only  one  with  knowledge,  728. 

other  cases  of  necessity,  728. 

rewards,  728. 
formerly  not  compelled  to  testify  for  adversary,  729. 
of  prosecuting  witness  in  criminal  cases,  729. 
effect  of  statutes,  730. 

common-law  rules  abrogated,  730. 
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uniformity  in  almost  all  states,  730. 
who  may  now  testify,  730. 
exceptions,  730. 
insane  persons,  730. 
children  under  ten,  730. 

transactions  with  person  since  deceased,  730. 
transactions  of  confidential  nature,  730. 
right  of  accused  to  testify,  730. 
or  to  decline,  730. 

no  unfavorable  presumption  therefrom,  730. 
testimony  against  co-offender,  730. 
immunity,   730. 
party,  if  examined,  treated  like  other  witnesses,  730. 
as  well  in  criminal  cases,  730. 

cross-examination  of  accused  limited  in  some  states,  730. 
object  of  statutes,  731. 
enabling,  not  disabling,  acts,  731. 
opinion  of  United  States  supreme  court  thereon,  731. 
courts  to  pass  upon  competency  of  evidence,  731. 
personal  privilege,  731. 

no  presumption  from  failure  to  testify,  731. 
comment  thereon,  731. 
adverse  party  compelled  to  testify,  731. 
of  inhabitants  of  a  municipality,  732. 
of    members    of    corporations,    732. 

of  eleemosynary   corporations,   732. 
common-law  rules  changed  with  regard  to,  732. 
of  husband  and  wife  as  witnesses.     See  Husband  and  Wife,  733-747. 
confidential  communications  of.     See  Confidential  Communications, 
735-747. 
of  attorneys   as  witnesses.     See   Attorneys;    Confidential  Communica- 
tions, 748-757. 
of  clergymen  as  witnesses.     See  Confidential  Communications,  758. 
of  physicians  as  witnesses.     See  Confidential  Communications,  759-761. 
other  privileged  witnesses.     See  Privileged  Communications,  762-767. 

affairs  of  state  privileged,  762. 
ariitrators  privileged,  763. 

cannot  impeach  award,  763. 
except  for  fraud,  763. 
when  competent  witnesses,  763. 
judges  privileged,  764. 

when  competent  witnesses,  764. 
grand  jurors,  proceedings  of,  privileged,  765. 

when  competent  witnesses,  765. 
petit  jurors,  proceedings   of,  privileged,   766. 
when  competent  witnesses,  766. 
as  to  misconduct  of  jury,  767. 
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of  accomjtlices.  See  Accx)MPLIces,  768-770. 
of  telegrams,     See  Telegrams,  771. 

when  not  privileged,  771. 
of  testimony  as  to  transactions  with  deceased  or  incompetent  persons, 
772-796. 

statutes  as  to,  provisions  of,  772. 
United   States   statutes — 

judicial  interpretation  of,  772. 
exclusion  of  party  to  action,  772. 
exception  where  called  by  opponent,  772. 
where  called  by  court,  772. 
to  what  state  statutes  apply,  772. 
want  of  uniformity  in,  772. 

where  representative  introduces  evidence  as  to  transaction,  772. 
discussion  on  construction  of  statutory  provisions,  772, 
reasons  for,  773. 

provision  for  privileged  communications,   773. 

provision    for    inequalities    such    as    death    or    incompetgney    of 

-  one  party,  773. 
underlying  principle  of  exclusion,  773. 
persons  affected  by,  772-773. 
those,  though  not  parties,  having  interest,  772. 
illustrations  of  parties  competent,  773. 
of  language  of  various  statutes,  773. 
limitations  of,  773. 

to  testimony  unfavorable,  773. 
to  parties  adverse,  773. 

position  of  names  on  record  not  determining  factor,  773, 
partners,  773,  n.  63. 
scope  of  statutes,  774. 

objects  the  same,  provisions  varied,  774. 
intended  to  enlarge  competency,  774. 

the  exceptions  practically  restore  common-law  conditions,  774. 
primary   object   removal   common-law    disability,    774. 
next,  to  exclude  testimony  of  one  party  where  other  dead  or  incom- 
petent, 774. 
meaning  of  terms,  773,  774a. 

inclusion  of  written  documents,  774a. 
personal  judgment,  a  "claim,"  774a. 
exceptions  rigorously   adhered   to,   774a. 
state  statutes  cannot  extend  federal,   774a, 
adverse  party  competent,  when,  772,  774a. 

or  if  representative  offers  proof  of  the  transaction,   772. 
in   cases   of   fraudvdent   transactions,   774. 

meaning     of     terms     "heirs,"     "representatives,"     "legatees,"     "devisees," 
"donees,"  etc.,     774a,  779. 
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do  not  make  adverse  party  wholly  ineompetent,  774. 

disqualifying  interest,  nature  of,  775. 

opinion  of  Mr.  Justice  Harlan,  '^775. 

variations  in  state  provisions,  775. 

states  disqualifying  parties  and  witnesses,  775. 

must    be    real,    direct,    pecuniary,    775. 

present,  certain  and  vested,  775. 

test  of  interest,  775. 

illustrations,  775. 

burden  of  showing,  776. 

in  personal  injury  cases,  775. 

similar  interests,  775. 

in  actions  by  corporations,  775a. 

as  to  stockholders,  775a. 

depends  upon  statute,  775a. 

in  some  states   officers  and  agents  expressly  disqualified,  775a. 
when  disability  arises,   776. 
transactions  strictly  personal,  776. 
illustrations  from  various  states,  776. 
nouparticipatiou  in  transaction,  776. 

wife,  general  agent  and  others,  776. 

must  be  clearly  established,   776. 

acts  as  well  as  words,  776. 
assignees,   same  privileges  as  representatives,  776. 

rights  not  greater  than  assignor's,  776. 

where  dead  but  assignor  living,  776. 

variations  in  disqualifications,  776. 

third  person  medium  of  communication,  776,  n.  42. 
burden  of  showing  disqualification,  776,  776a. 

when  representative  capacity  denied,  776a. 
representative  to  be  a  party,  776a. 
actions  by  and  against,  776,  776a. 

in  representative  character,  776a. 

one  or  both  parties,  776a. 

on  offer  of  will  for  probate,  776a. 

coparties,  776a. 

description  must  be  bona  fide,  776a. 

parties  improperly  placed  on  record,  776a. 

illustrative  cases,  776a. 

intervening  parties,  776a,  n.  77. 
rule  not  avoided  by  calling  representative  as  witness,  776a. 

mere  nominal  parties,  777. 

being  party  does  not  per  se  disqualify,  777. 

name  may  remain  after  cesser,  777. 
rule  applies  to  next  friend,  cestui  que  trust,  grantor  and  grantee,  777,  n.  89. 

how  affected  by  interest  in  result,  777. 
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where  receiver  appointed,   777. 
■where  judgment  signed,  777. 
withdrawing  from  action,  effect  of,  777. 
where  interest  is  divisible,  777. 
where  adverse,  777,  n.  82. 
disclaimer  of  interest,  777. 

widows,  777. 

joint  parties,  777. 
negative  testimony  excluded,  777. 

statiis  at  time  testimony  offered  is  the  test,  77. 
illustrative  cases,  777. 
foreclosure  suit,  777,  n.  79. 
relationship  does  not  disqualify,  778. 

mother  of  adverse  party,  778. 

father  of  emancipated  daughter,  778. 

children  and  grandchildren,  778. 

son  in  law,  778,  n.  4. 

daughter  in  law,  778. 

widow,  778. 

spouses,  778. 

as  against  certain  class  of  representatives,  778,  n.  13. 

when  objection  should  be  made,  778. 
donees,  heirs,  779. 
legatees,  devisees,  779. 
gifts  mortis  causa,  779. 
trustees,  779. 
relation  to  estate,  779. 
testimony   against   interest,   779. 
gift  before  decease,  779. 
where  heirship  presumptive,  779. 
when  released  from  all  liability,  779. 
where  not  parties,  779. 
garnishees,  779. 
principals   and   sureties,   779. 
remote  contingency,  779,  n.  33. 
insolvents,  779,  u.  34. 
waiver  of  the  objection,  780. 
by  representatives,   780. 
former  rule  forbidding,  780. 
failure  to  make,  780. 
form  of  objection,  780. 
how  made,  780. 

general  objection  insufficient,  780. 
guardians   ad   litem,   780. 
after  examination,  when,  780,  n.  49. 
if  not  made  at  proper  time,  780,  796. 
construction  of  statutes,  779,  780. 
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COMPETENCY  OP  WITNESSES  (Continued), 
by  calling  adverse  party  as  witness,  781. 
by  election  to  testify,  781. 
how  election  made,  781. 
identification  of  books  as,  783,  n.  9. 
by  offering  testimony  as  to  transactions,  781. 
door  opened  in  some  states  to  full  disclosure,  781. 
introduction  of  writings,  781,  782. 
bills  or  notes,  781,  782. 

by  causing  deposition  of  adverse  party  to  be  taken,  781, 
irrevocable  waiver,  781. 
by  offering  depositions,  781. 

of  deceased,  781. 
limitation  of  examination,  781. 
limitation  of  waiver,  781. 
absence  of  in  some  states,  781. 
once  a  witness,  always  a  witness,  781. 
object  to  establish  equality,  781. 
by   cross-examining   adverse   party,   784. 
reason  therefor,  784. 
limitation  of,  784. 
protected  party  bound  by,  784. 
Wisconsin  rule,  784. 
after  objection  to  competency,  784. 
on  deposition,  784. 
avoidance  of  new  matter,  784. 
what  amounts  to  waiver,  784,  u.  22. 
under    discovery   statutes,    784. 

illustration,   784. 
admissions  by  incompetent  party  of  transactions  with  deceased,  784. 
by  introducing  testimony  of  deceased  or  incompetent,  781,  782. 

depositions,  781. 
bin  of  exceptions,  782. 
testimony  at  former  trial,  782. 
where  on  record,  782. 
rule  where  deceased  testified  in  lifetime,  782. 
testimony  of  adverse  party,  how  limited,  if  given,   782. 
waiver  created  by  use  not  by  fact  of  existence,  782. 
death  between  trials,  effect  of,  782. 
evidence  must  be  competent  when  given,  782. 
where  representative  called  adversary  at  former  trial,  782. 
distinction  between  testimony  and  evidence,  782. 
definitions,  782. 

by  calling  other  witnesses  to  the  transactions,   783. 
discretion  of  court,  after,  783. 
only  as  to  matters  testified  to,  783. 
variations  of  rule  in  different  states,  783. 
as  to  conversations  in  absence  of  deceased,  783. 
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no  waiver  where  representative  calls  disinterested  witnesses,  783. 

illustrations,  783.  ' 

meaning  of  the  term  "transaction,"  785. 

dictionary  definition,  785. 

judicial  interpretations,  785. 

statutory  definitions,  785. 

broader  term  than  contract,  785. 

decisions  in  various  states,  785. 

language  of  the  statute  the  test,  786. 

in  actions  for  services,  786. 

transactions  within  witness'  observation,  786. 

objectionable  methods  of  proof,  786. 

acts  separated  from  their  relation  to  deceased,  78b. 

proof  of  deceased's  signature,  786. 

what  may  be  testified  to,  786. 

denial  of  signature  by  adverse  party,  786. 

testifying  to  date,  786. 

illustrations  of,  785,  n.-  49,  786,  u.  64. 
may  not  testify  indirectly  when  incompetent  directly  when  representative 

dead,  786. 
when  representative  guardian  or  trustee,  786. 
when  representative  of  a  representative,  786,  n.  90. 
transactions  with  partners,  787. 

if  partner  dies,  survivor  a  representative,  787. 

where  transaction  entirely  with  deceased,  787. 

partners  are  not  assignees,  787. 

rule  where  communication  was  in  the  presence  of  survivor,  787. 

rules  in  various  states,  787. 

where  transaction  of  partner  personal,  787. 

surviving  partner  against  ©state  of  deceased  partner,  787. 

death  of  partner  having  no  knowledge  of  transaction,  787. 

rights  of  survivor  in  closing  business,  787,  n.  98. 

where  party  partner  not  real  party  in  interest,  787,  n.  4. 
transactions  with  agents,  788. 

at  common  law,  788. 

the  rule  where  statute  silent,  788. 
conflict  as  to,  788. 

statutes  as  to,  788. 

agency,  how  proved,  788. 
question  for  court,  788. 

rule  where  agent  acted  for  either  party,  788. 

transaction  with  agent  who  is  living  for  principal  deceased,  788. 

death  of  agent,  788. 

agent  of  adverse  party,  788. 

where  agent  personally  interested,   788. 

wife  agent  for  adverse  party,  788. 

variations  in  statutes,  788. 
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COMPETENCY  OP  WITNESSES  (Continued). 

agent  not  party  to  contract  made  for  principal,  788. 

agent  competent  to  establish  agency,  788. 

exception  as  to  husband  regarding  wife,  788. 

action  by  agent  against  representative  of  principal,  788. 

where  agent  has  signed  as  principal,  788,  n.  30. 

transactions  with  agents  of  corporations,  789. 

death  of  agent,  789. 

in  some  states  evidence  admissible,  789. 

in  some  states  evidence  of  oral  statements  inadmissible,  789. 

who  are  agents,  789. 

engineer  of  railroad  corporation,  789. 

where  corporation  a  joint  party,   789. 

law  in  Alabama,  789. 

where  two  agents  and  o»e  survives,  789. 

dissolution  of  corporation,  effect  of,  789. 

agent  not  primarily  incompetent,  789,  n.  47. 

action  to  compel  transfer  of  stock,   789. 

test  of  stockholder's  competency,    789,  n.  46. 

federal  statutes,  789. 
rule  where  a  third  person  heard  the  communication,  790. 

third  party  competent,  790. 
even  though  relation,  790. 

he  alone  competent  in  Michigan,  790. 

but  not   adverse  party,   790. 

even  though  conversation  overheard  by  third  party,  790. 

where  third  person  intermediary,   790. 
rule  as  to  where  adverse  party  heard  communication — 
between  deceased  and  third  party,  790. 

in  Florida,  790. 

in  New  Jersey  and  Texas,  790. 

in  Wisconsin,  790. 
no  right  of  rebuttal,  790. 
of  children  as  third  persons,  790,  n.  60. 
account-books  of  parties,  791. 

former  exception  in  favor  of,  preserved,  791. 

full  and  fair,  prerequisite,  791. 

statutory  provisions,  791. 

must  be  accounts,  not  declarations,  791. 

New  York  rule,  791. 

partnership  books,  791. 

books  handed  by  deceased  to  adverse  party,  791. 

testimony  of  payment  to  deceased,  791. 

physician's  books,  791,  nn.  63,  69. 
applications  of  the  general  rule,  792. 

to  all  civil  proceedings,  792. 
adverse  party,  who  is,  792. 

in  probate  of  a  will,  792. 
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COMPETENCY  OP  WITNESSES  (Continued). 

when  proponents  and  beneficiaries  are  not,  792. 

controversy  between  living  parties,  792. 

conflict  as  to,  792. 

proceeding  in  rem  and  ex  parte,  792. 

as  to  the  testator's  capacity,  792. 

statutory  objections,  792. 

heirs  who  would  inherit  but  for  the  will,  792. 

test  of  competency,  792. 
'  testifying  against  interest,   792. 

other   disqualifications,  792. 

removal  of  disability,  792. 

bona  fides  of,  question  for  court,  792. 
creditors,    792,   n.    87. 
suits  to   set   aside  will,   792,   n.   89. 
death  of  propounder,  792,  n.   94. 
other   illustrations,    792,   u.    96. 
as  affecting  coparties,  793. 

common-law  rule,  793. 

illustrations  of  state  decisions,'  793. 
variations  of;  793. 

removal  of  disability,  793. 

cosureties,  793. 

joint  executor  without  personal  interest,  793. 

principal  and  surety,   793,  n.   28. 
trustee  and  cestui  que  trust,  793. 

one  of  two  cestuis  que  trustent,  793. 

guardian  and  ward,   793. 
failure  to   object,   793. 
unnecessary  parties,  793. 
partition  suit,  793,  n.  28. 
intervening  claimant  in  attachment,  793. 
at  call  of  opposite  party  where  coparty  objects,  793. 
where  executor  coparty  of  one  adverse,  793. 
exclusion  of  persons  under  whom  others  claim  title,  794. 
form  of  creation  of  interest  unimportant,  794. 
removal  of  disability,  794. 
test  lies  in  legal  effect  of  instrument  and  mode  of  extinguishment, 

794. 
where  party  successor  to  assignor's  interest,  794. 
what  "assignor"  includes,  794. 

wife  joining  in  conveyance  with  husband,  794. 

owner  of  equitable  interest,  794. 

mortgagee  as  to  date  of  release  of  his  mortgage,  794. 

other  illustrations,  794,  n.  42. 
statutes  excluding  any  matter  occurring  before  death,  795. 
of  California,  Idaho,  Montana,   795. 
of  Mississippi,  variation  in,  795. 
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COMPETENCY  OF  WITNESSES  (Continued). 

interest  at  time  of  death,  795. 

illustrations,   795. 
mode  of  ascertaining  competency  of  witnesses,  796. 
objection  to   competency,  when  raised,   796. 
.examination  on  voir  dire,  796. 

of  witnesses  to  prove  disqualification,  796. 
election  of  method,  796. 
where  inquiry  of  interest  at  different  times,  796. 

on  different  grounds,  796. 
the  general  rule,  796. 

result  of  the  voir  dire  examination,  796. 

discretion   of  court,   796. 

when  objection  to  competency  to  be  made,  796. 
summary  of  rules  guiding  courts,  796. 

no  presumption  of  incompetency,  796. 

question  arises   only  on  objection,  796. 

question  is  for  court,  796. 

where  objection  known  and  not  disclosed,  796. 

where  otherwise  competent,  796. 

power  to  send  intricate  facts  to  jury,  796. 

scope  of  inquiry,  796. 

statutory  methods,  796. 

waiver,  796. 

witness  required  to  testify  by  court,  796a. 
meaning  of  "required,"  796a. 
interpretation  of  federal  statute,  796a. 
in  matters  of  insolvency,   796a. 

distinction  between  and  overruling  objection  to  incompetency, 
796a. 

COMPETENT  EVIDENCE,  defined,  7. 

COMPROMISE,   amount  received  by  way   of,  not  competent,  as  to  value  of 

land,  169. 
offer  of,  made  by  attorney  inadmissible,  258. 
power  of  attorney  to  make,  not  inferred,  259. 
when  admissible,  291. 

oral  or  written,  291. 

when  made  "without  prejudice,"  291. 

when  deemed  so  made,  291. 

COMPTEOLLEE  OP  THE  CUREENCY,  certificate  of,  as  evidence,  539,  n.  77. 

COMPULSOEY  EXAMINATION.     See  Inspection  or  the  Person. 
of  the  person,  396,  397,  400. 

COMPULSOEY  PEOCESS  to  compel  attendance  of  witnesses,  799. 
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COMPUTATIONS,  expert  evidence  as  to  results  of,  383,  386. 

CONCEALMENT,  as  admission  of  guilt,  287. 

CONCLUSIONS  OF  LAW,  opinions  of  experts  as  to,  376. 

CONCLUSIVE  EVIDENCE,  defined,  8d, 

CONCLUSIVE  PEESUMPTIONS  of  law,  illustrations,  11. 
defined,  11. 

less  numerous  than  formerly,  11. 
created  by  statutes  in  tax  proceedings,  196. 

CONCUBINE,  rights  on  survivorship,  89,  n.  91. 

CONDEMNATION  PROCEEDINGS,  opinions  as  to  values  in,  363. 
admissibility  of  opinions  as  to  damages,  388. 
view  by  the  jury,  405,  407. 

CONDITION  PRECEDENT,  parol  proof  of,  471. 

CONDUCT.    See  Silence. 

suppression  of  testimony,  presumption  from,  17-22. 

of  father,  as  to  legitimacy  of  child,  96. 

and  misconduct,  when  relevant,  138. 

of  prosecutrix  for  rape,  138. 

of  others,  when  not  hearsay,  296,  350. 

estoppel  by.     See  Estoppel,  275-279. 

admissions  may  be  implied  from,  287. 

in  the  case  of  landlord  and  tenant,  287. 

where  an  account  is  rendered  and  no  objection  made,  287. 

where  one  assumes  to  act  as  an  officer,  287. 

where  one  omits  to  assert  claim  before  arbitrator,  287. 

acts  showing  consciousness  of  guilt,  287. 

flight,  attempt  to  escape,  concealment,  287. 
living  under  assumed  name,  287. 
resistance  to  arrest,  287. 
failure  to  appear  for  trial,  287. 
demeanor  at  trial,  287. 
false  or  deceptive  explanation,  287. 
suborning,  fabricating  or  suppressing  testimony,  287. 
refusal  to  submit  to  superstitious  test,  2S7. 
acts  showing  consciousness  of  innocence,  287, 
of  relatives  as  to  matters  of  pedigree,  315. 
of  witness  in  connection  with  trial,  to  show  interest,  828. 

CONDUCTOR,  as  expert,  381. 

OONrEDERATES,  declarations  by,  254. 
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CONFEDERATE  STATES,  judicial  notice  of,  125. 
of  their  currency,  12fi. 

CONFESSION  AND  AVOIDANCE,  burden  of  proof,  when  pleaded,  179,  180. 

CONFESSIONS,  as  proof  of  marriage,  88. 
defined,  235. 

of  adultery  in  action  for  divorce,  262. 
judgment  on,  effect  as  evidence,  596. 

confidential  communications  between  husband  and  wife  in  form  of, .  736, 
n.  34. 

CONFESSOR  AND  PENITENT,  transactions  between,  burden  of  proof,  190. 

CONFIDENCE'.     See  Confidenmal  Communications;  Fiduciary  Relations. 

CONFIDENTIAL   COMMUNICATIONS.     See   Privileged   Communications. 
disclosure  of,  not  compelled  under  statutory  discovery,  708. 
0/  husband  and  wife,  735-747. 
at  common  law,  735. 
what  are,  735,  745. 
extent  of,  735. 

effect  of  removal  of  incompetency  for  interest,  735. 
always  regarded  as  privileged,  735. 
reasons  therefor,  735. 
illustrations,  735,  n.  9. 
privilege  of  silence,  735,  n.  10. 

fact  that  spouse  made  no  communication  privileged,  735,  n.  10. 
those  made  in  presence  of  third  parties,  735,  737. 

of  eavesdroppers,  735. 

of  young  children,  735,  n.  13,  737. 
third  persons  competent,  when,  735. 
widow   may   prove   conversation   between   party   and   her   deceased 

husband,  735. 
suits  between  third  parties,  735. 
effect  of  statutes,   735,   745. 

limitation  to  confidential  matters,  735. 
oral  or  written,  735. 

effect  of  death  of  spouse,  735. 
letters  in  possession  of  third  parties,  735. 
documents  shown  to  spouse,  735,  u.  32. 
privilege  is  of  person  making,  735. 
intercepted  letters,  735. 
envelopes  and  addresses,  735,  n.  24. 

does  not  extend  to  letters  written  to  children,  735,  n.  28. 
disability,  duration,  736. 
grounds  of,  736. 
effect  of   death   or   divorce,  736. 


878  GENEBAL  INDEX. 

[ReferenceB  are  to  Sections. — Vol.  1,  g§  l-175a;  Vol.  2,  gg  176-392;  Vol.  8, 
§§393-633;  Vol.  4,  g§  634-796a;  Vol.  5,  §§  797-904.] 

CONFIDENTIAL  COMMUNICATIONS  (Continued). 

what  are  matters  of  confidence,  736. 

definitions,  736. 

acts  as  well  as  words,  736. 

what  one  spouse  saw  the  other  do  with  property  of  others,  736. 

not  a  cloak  for  fraud,  736. 
the  general  rule,  736. 

the  privilege  of  the  person  making  the  communication,  736. 
when  objections  to  such  evidence  should  be  made,  736. 
matters  which  may  be  disclosed  after  relation  ceases,  737, 
knowledge  not  acquired  in  marital  confidence,  737. 
knowledge  acquired  before  marriage,   737. 
knowledge  acquired  from  other  sources,  737. 
knowledge  acquired  after  divorce,  737. 

knowledge   acquired  by   means  equally  accessible  to   others,   737. 
knowledge  of  spouse's  character,  737. 
illustrations,  737. 

in  actions  for   criminal  conversation,   738. 
when  spouse  competent  for  or  against  other,  738. 

before  or  after  divorce,  738. 
variations  in  statutes  affecting,  738. 
illustrations  from  District  of  Columbia,  Kansas,  New  Jersey,  New  York 

and  Pennsylvania,  738. 
illustrations  from  other  states,  738,  n.  59. 

consent  of  spouse,  when  necessary,  739,  745,  746. 

waiver,  739. 

when  implied,  739. 

extent  of,  739,  u.  74. 
no  unfavorable  presumption  from  not  calling  spouse,  739. 
rule  in  Massachusetts,  739. 
disclosures  of,  made  while  acting  as  agent  for  other,  740. 

when  relation  arises,  740. 

what  admissions  and  declarations  admissible,  740. 

reasons  for  exception,  740. 

conversations    creating    agency    not    confidential,    740. 

rule  in  Kansas,  ,740. 

general  rule,  740. 

illustrations  of  agency,  740,  n.  84. 

agency  to  be  proved,  741. 

does  not  exist  merely  by  marital  relation,  741. 

things   customarily   delegated   to   wives,  741. 
no  power  to  sell  property,  741. 
no  power  to  authorize  trespass,  741. 
presumption  of  agency,  741. 
foundation  of,  741. 
extent  of,  741. 
husband's  absence,  741. 
purchase  of  necessuries,  741, 
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CONFIDENTIAL  COMMUNICATIONS   (Continued). 

competency  of  spouse  as  to   fact  of  agency,  741. 
after  divorce,   741. 
when  hvisband  not  absent,  741. 
when  incompetent  as  to  matters  tending  to  criminate  the  other,  742. 
where  interests  directly  involved,  742. 
in-  collateral  proceedings,  742. 
where  neither  interested,  742. 
to  be  inadmissible,  must  charge  a  crime,  742. 
as  to  matters  tending  to  contradict  the  other,  742. 
not  deemed  likely  to  induce  family  discord,  742. 
in  actions  between  husband  and  wife,  742,  743,  748. 

at  common  law,  743. 
in  actions  for  divorce,  743,   746. 

competency  under  modern  law,  743. 
limitations  thereof,  743. 
tinder  statutes  making  parties  competent,  743. 
marriage  proved  by  whom,  when  competency  challenged,   744. 
must  be  de  jwe  spouse,  744. 
burden  on  party  objecting,  744. 
no  privilege  or  incapacity  on  second  wife  in  bigamy,  744. 
such  communications  not  confidential,  744. 
statutes  removing  disqualifications  for  interest,  effect  of,  745. 
want  of  uniformity  in,  745,  745a. 

in  some  states  "any  communication"  incompetent,  745. 
in  others  "confidential  communications,"  745. 
in  others  "private  communications,"  745. 
do  not  remove  incompetency  of  husband  and  wife,  745. 
exceptions  in  these  statutes,  745,  746. 
criminal   cases,   745. 
the  leading  Florida  case,  745a. 
rules  governing  in  United  States  courts,  745. 
prosecutions  for  personal  violence,  746. 
in  actions  for  divorce,  746. 
abandonment  and  bigamy,   746. 
other   actions   between    each    other,    746. 
consent  of  spouse,  746,  747. 
other  statutory  exceptions,  746. 
typical  code  provisions,  746. 
general  tendency  of  statutes,  747. 
to  incorporate  the  common-law  rules,  747. 
amelioration  of  common-law  disabilities,  747. 
variations  in  statutes,  747. 

for  and  against  spouse,  747. 
compulsion  and  consent,  747. 
to  attorneys,  not  to  be  disclosed,  748-757. 
privilege  of  client,  748. 
the  rule  as  stated  by  Stephen, 
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CONFIDENTIAL  COMMUNICATIONS  (Continued). 

as  to  the  attorney,  748. 

as  to  the  client,  748. 
exceptions,  748. 
grounds  of  rule,  748,  749. 

object  and  meaning  as  judicially  construed,  748. 
rule  does  not  apply  where  attorney  is  acting  for  both  parties,  748, 

n.  74. 

or  acting  as  agent  for  one  of  the  parties,  748,  n.  74. 
duty  and  power  of  court,  748a. 

to  decide  on  claim  of  privilege,  748a. 

to  protect  client,  748a. 
where  attorney's  memory  defective,  748a. 
no  presumption  of  privilege,  748a. 
court  must  be  made  aware  of  circumstances,  748a. 
repudiation  of  relation  by  either  party,  748a. 
privilege  belongs  to  client,  749,  750. 

attorney  no  right  to  disclose,  749. 

not  confined  to  cases  pending,  749. 

nor  where  fee  has  been  paid,  749. 

nor  where  attorney  considers  himself  retained,  749. 

includes  possible  future  actions,  749. 

includes  other  legitimate  professional  services,  749. 

former  rule  limited  to  pending  suits,  749. 

when  relation  may  be  said  to  arise,  749. 

the  test  to  be  applied,  749. 

part  of  cUent's  purpose  to  obtain  advice,  749. 

past  employment  not  necessary,  749. 

formal  retainer  unnecessary,   749. 

no  injunction  of  secrecy  necessary,   749. 

refusal  of  retainer,  effect  of,  749. 

where  attorney  afterward  employed  on  other  side,  749. 

where  person  to  whom  made  not  an  attorney  though  client  be- 
lieved he  was,  749. 

where  only  student  at  law,  749. 

where  client  informed  that  party  not  admitted,  749,  n.  13. 

in  case  of  public  prosecutor,  749. 
burden  of  showing  privilege  on  whom,  749. 
who  included  in  term  "attorney,"  749. 
must  be  duly  admitted,  749. 
how  "client"  should  b«  understood,  749. 
no  privilege  to  strangers,  749. 
of  assignor  to  attorney  of  assignee,  749, 
where  client  sues  attorney,  749. 
illustrations,  749,.  u.  93. 

duration  of  privilege,  750. 

does  not  cease  with  termination  of  business,  750. 
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CONFIDENTIAL  COMMUNICATIONS  (Continued), 
client  may  refuse  to  testify,  750. 

even  when  witness  in  another  case,  750. 
privilege  extends  to  all  communications,  750. 
whether  oral  or  written,  750. 
documents,  books  and  papers,  750. 
privilege  not  lost  if  document  goes  out  of  lawyer's  possession  without  his 

fault,   750. 
test  is  the  inherent  character  of  the  communication,  750,  751. 
privilege  determined  by  court,  750. 

not  affected  by  statutes  making  parties  witnesses,   750,  n.  18. 
to  what  matters  does  not  apply,  750. 

to  existence  of  privileged  documents,  750. 

illustrations  of,  750,  n.  24. 
to  fictitious  cases,  750,  n.  20. 
made  before  or  after  the  relation,  751. 
those  not  in  professional  intercourse,  750,  751. 
what  attorney  may  disclose,  751. 
what  he  may  be  compelled  to  disclose,  751. 

illustrations,  750,  751. 
not  to  information  gained  collaterally,  751,  752. 
must  be  in  nature  of  professional  intercourse,  751, 
drawing  deeds,  mortgages,  etc.,  751a. 
where  acting  for  both  parties,  751a. 
where  bona  fides  of  party  challenged,  751a. 
where  party  involved  with  third  person,  751a. 
to  interpreters,  agents,  clerks,  stenographers,  assistants,  etc.,  when,  751b. 
as  to  third  persons  present,  751b. 

when  agents,  751b. 
communications  with  witnesses,   751b. 

made  during  preparation  for  trial,  751b. 
attorney  present  when  account  stated,  751b. 
with  opposite  party,  751b. 
with  all  parties,  751b. 

privileged  against  strangers  but  not  inter  se,  751b. 
other  illustrations,  751b. 
information  gained  in  casual  manner,   752. 
collateral  facts  from  outside  sources,  752. 
not  communicated  by  client,  752. 
in  presence  of  adverse  party,  752. 
illustrations,  752. 
as  to  client's  handwriting,  752. 
when  attorney  acts  as  subscribing  witness,  752. 
matters  to  which  he  must  testify,  752. 
matters  privileged,  752. 
when  client  denies  his  signature,  752. 
when  attorney  acting  as  notary,  752. 
Evidence  V — 56 
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CONFIDENTIAL  COMMUNICATIONS  (Continued). 

joint  attorneys,  752,  u.  10. 
not  allowed  to  aid  crime,  753. 

no  privilege  from  disclosure  by  attorney,  753. 

duty  of  attorney,  753. 

no  professional  relation  if  crime  disclosed,  753. 

no  confidential  relation  if  crime  concealed,  753. 

not  to  aid  fraud,  753. 

the  rule  stated,  753. 
must  be  independent  proof  of  wrongful  purpose,  753. 
as  to  crimes  already  committed,  753. 

the  rule  as  laid  down  by  the  United  States  supreme  court,  753. 
attorney  may  be  witness  for  client,  754. 

matter  of  ethics,  754. 

the  practice  discouraged,  754. 

some  courts  suggest  withdrawal  from  case,  754. 

statutory  limitationg,  754. 
in  litigation  between  attorney  and  client,  754. 
when  attorney  made  a  party,  754. 
may  testify  against  client,  754. 
attorney  may  protect  himself,  754. 
when  called  by  opponent,  754. 
when  attorney  has  interest  in  litigation,  754. 
in  supplementary  proceedings,  754. 

garnishment,  754,  n.  4,0.  , 
instructions  for  drawing  wills.,  755. 

■  where  attorney  not  attesting  witness,  755. 

cesser  of  privilege,  755. 

implied   waiver   from   employment,   755. 

implied  request  to  support  will,  755. 

illustrations,  755. 

New  York  statute  thereon,  755. 

where  attorney  signs   as  attesting  witness,   755. 

given  in  presence  of  third  parties,  755. 
waiver  of  privilege  by  client,  756. 

the  rule,  756. 

express  or  implied,  756. 

as  between  several  clients,  756. 

as  between  several  clients  and  a  stranger,  756. 

by  client  calling  attorney,  756. 

the  maxim,  Cessante  ratione  legis  cessat  ipsa  lex,  756. 

waiver  cannot  be  recalled,  756. 

waiver  at  one  );rial  effective,  756. 

by  attesting  will,  755,  756. 

by  attesting  deed,  752. 

by  failure  to  object,  756. 

becoming  witness  in  his  own  behalf,  when,  756. 

agent  becoming  witness,  756. 
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CONFIDENTIAL  COMMUNICATIONS  (Contmued). 

when  client  makes   disclosure  on  cross-examination,  756,  n.   78. 

when  an  accomplice,  756. 

death  of  client,  756. 

■waiver  by  representatives,  756. 

statutes  on  the  subject,   757. 

as  to  attorneys  and  employees,  757. 
effect  of,  757. 

rule  in  federal  courts,  757. 
to  clergymen,  758. 

common-law  rule  as  to,   758. 

modified  by  statute,  758. 

must  be  made  in  a  professional  capacity,  758. 

must  have  been  received  in  confidence,  758. 

must  be  to  one  actually  clergyman  or  minister,  758. 
penitential,  758. 

in  obedience  to  supposed  religious  duty,  758. 
reply  of  clergyman  or  priest  privileged,  758,  n.  94. 
where  priest  a,  notary,  758,  n.  98. 
where  merely  friend  and  interpreter,  758,  u.  98. 
to  physicians,  759. 

at  common  law,  759. 

based  on  statutes,  759. 

object  of  statutes,  759. 

no  privilege  in  absence  of,  759. 

provisions  of,  759. 

variations  in,  759,  n.  14. 

consent  to  disclosure,  759. 
of  representatives,  759. 
party  objecting  has  burden  of  showing  relation,   759. 
relation  first  to  be  established,  759,  n.  5. 
all  conditions  of  exclusion  to  be  proved,  759. 
illustrations,  759. 
cases  of  injured  employees,  759. 
actual  treatment  raises  privilege,  759. 
origin  of  visit  to  treat,  759. 

development  o^  relation  therefrom,  759. 

disclosure  of  retainer,  759. 
"information"  or  "communications,"  759. 
attendance  for  information  for  employer  insufficient,  759. 
information  otherwise  acquired,  759. 

information  from  inspection  where  patient  did  not  speak,  759,  n.  22. 
physician  attending  with  another  from  curiosity,  759,  n.  27. 
physician  guest  of  resident  surgeon  at  hospital,  759,  n.  27. 
assistants  and  partners,  759. 
consulting  doctors,  759. 
hospital  doctors,   759. 

poor  or  pay  patients,  759. 
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CONFIDENTIAL  COMMUNICATIONS  (Continued), 
private  or  charity  hospital,  759. 

similar  principle  to  attorney  and  client,  759. 

dentists,  759,  n.  14. 

drug  clerks,  759,  n.  14. 

veterinary  surgeons,  759,  n.  14. 

superintendent  of  orthopedic  institute,  759,  u.  14. 

confined  to  professional  duty,   759,   760. 
and  necessary  information,  760. 

fact  that  information  necessary  may  be  inferred,  760. 
question  for  court,  760. 

what  is  "necessary,"  760. 
unnecessary,  not  privileged,  760. 
tendency  to  liberally  construe  "necessary,"  760. 
necessity  for  apparently  unnecessary  questions,  760. 
patient  not  on  his  guard,  760. 

where  patient  volunteers  statement  disconnected  from  professional  treat- 
ment, 760. 
incidental  statements  held  privileged,  760,  n.  48. 

not  privileged,  760,  n.  48. 
advice  as  to  crime,  760. 
other  illustrative  eases,  760. 
in  actions  for  malpractice,  760. 
in  actions  against  estate  of  deceased  patient,  760. 
duration  of  privilege,  760a. 
death  does  not  remove,  760a. 
probate  proceedings,  760a. 
actions  on  life  policies,  760a,  761. 
privilege,  how  waived,  759,  761. 

where  statute  makes  no  provision,  761. 

directly  or  by  attorney,  761. 

failure  to  object  amounts  to,  761. 

no  presumption  from   objecting,   761. 

by  calling  physician  as  witness,  761. 

by  calling  one  of  several  physicians  as  witness,  761. 

waiver  limited  to  witness  indicated,  761. 

waiver  at  one  trial,  effect  of  at  another,  761,  u..  69. 

waiver  cannot  be  recalled,  761,  n.  69. 

where  statute  requires  waiver  in  open  court,  761. 

where  infant  party,  guardian  may  waive,  761. 

bringing  of  action  in  which  state  of  health    involved,  761. 

patient  testifying  to  not  a  waiver,  761. 

but  giving  circumstances  of  attention  a  waiver,  761. 

in  case  of  death,  by  whom  waived,  761. 

in  some  states  not  at  all,  761. 

new  rule  in  California,  759,   761,  n.   78. 

third  parties  present  at  interviews,  761. 
rule  as  to,  761. 
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CONFIDENTIAL  COMMUNICATIONS  (Continued), 
where  assistants,  761. 
in  criminal  oases,  761. 
in  life  insurance  cases,  761. 
waiver  in  contract,  761. 
waiver  otherwise,  761. 
principal  and  agent — 

not  privileged,  when,  751b. 
judges,  748,  n.  74. 

CONFINEMENT,  attendance  of  witness  in,  how  secured,  803. 

CONFIRMATION,  deed  of.     See  Statute  of  Frauds,  413. 
of  an. accomplice,  770. 
of  an  impeached  witness,  865,  866. 
of  other  witnesses,  869,  870. 

CONFLICTING    PBESTJMPTIONS,   weight   and   effect   of.    See    Presump- 
tions, lie,  101-103. 

CONFLICT  OF  TESTIMONY,  when  admits  proof  of  collateral  facts,  138. 

CONFRONTING  WITNESS,  former  rule  as  to,  845. 

CONGRESS,  time  of  sessions  of,  judicially  noticed,  106. 
acts  of,  judicial  notice  of,  112. 

CONGRESSIONAL  DISTRICTS,  judicial  notice   of,   108a. 

CONNECTION  between  facts  offered  and  facts  to  be  proved,  137. 

CONSCIENCE,  reference  to.     See  Admissions,  264. 

CONSENT,  when  implied  from  silence,  289,  290. 
to  contract,  parol  evidence  to  show  lack  of,  437. 
to  taking  deposition  waives  objections,  671. 

CONSENT  OF  INFANTS,  to  sexual  intercourse,  11,  98. 
to  marriage  contract,  98. 

CONSEQUENCES  of  acts,  knowledge  of,  presumed,  27,  28. 

CONSIDERATION,    not    conclusively    presumed     as    to     instruments     under 
seal,  11. 
presumed  as  to  negotiable  paper,  49. 
relevancy  of  failure  of,  in  similar  transactions,  140. 
want  of,  burden  of  proof  as  to,  179. 
shown  by  parol,  203a,  435. 
how  expressed  under  statute  of  frauds,  430. 
addition  to  by  parol,  434,  n.  1. 
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CONSIDERATION  (Continued). 

new,  when  not  necessary  to  prove,  442, 
■parol  proof  as  to,  468-470. 
open  to  explanation,  468. 

illustrations,  468,  nn.  6,  97. 
in  actions  on  notes  or  other  contracts,  468. 
where   consideration   failed,   468. 
where  untruly  stated,  468. 
where  ambiguously  stated,  468. 

where  consideration  dehors  rests  in  contingency.  468. 
where  tends  to  change  'contract,  instead  of  eonsiJpration,  468. 
where  instrument   expresses   other   consideration,   468. 
where  lump  sum  for  different  matters,  468. 
where  "value  received,"  468,  n.   97. 
where  additional,  468,  n.  97. 

where  instrument  does  not  express  any  consideration,  468,  n.  97. 
in  deeds,  469. 

different  from  that  expressed,  illustrations,  469. 
effect  of  consideration  clause,  469. 
expressed,  presumptive  evidence  only,  469. 
payment  open  to  explanation,  469. 
illustrations,  469. 
in  actions  on  a  warranty,  469. 

as  to  discharge  of  special  encumbrance,  469. 
proof  of  fraud,  469,  470. 
effect  of  recital  of  consideration  as  against  third  persons,  creditors,  inno- 
cent purchasers,  469. 

tendency  of  late  decisions  to  almost  unlimited  explanation,  469. 
in  cases  of  fraud,  470. 
the  general  rule,  470. 

not  to  change  legal  effect  of  deed  in  absence  of  fraud,  470. 
widest  latitude  for  inquiry,  470. 
conflict  as  to  right  to  support  deed,  470. 
proof  of  different  or  additional  or  substitutional,  470. 
truth  the  object  of  the  investigation,  470. 
proof  of  advancement  though  recital  money  paid,  470. 
as  between  parties  and  privies,  470, 
in  notes  and  bills,  parol  proof  of,  495. 
in  mortgages,  parol  proof  of,  499. 
alteration  in,  vitiates  instrument,  560,  n.  10. 
want  of,  must  be  set  up  aa  defense,  604. 

CONSIGNOR  AND  CONSIGNEE,  admissions  affecting,  247. 

CONSPIRACY,  relevancy  of  other  acts  of,  143. 

privilege  as  to  criminating  testimony  as  to,  884. 

CONSPIRATORS,  whgn  bound  by  admissions  of  co-conspirators,  254, 
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CXDNSTABLE,  presumption  of  authority  of,  44. 
of  performance  of  ofBoial  duty,  45,  n.  30. 

CJONSTITUTIONS,  judicial  notice   of,   112. 

CONSTRUCTION  of  state  statute  by  state  court  followed  by  federal  court,  120. 
of  writings  for  court,  175. 
when  facts  are  also  involved,  175. 
of  statutes  for  court,  175. 
of  ordinances  for  court,  175. 
of  instruments,  parol  proof  admissible,  454. 

CONSTRUCTIVE  TRUSTS.     See  Teusts,  418-426. 

CONSUL,  certificates  of,  provable  by  copies,  540,  n.  83. 
production  of  papers  by.     See  Subpoena  Dtjces  Tecum. 

CONTEMPORANEOUS  ACTS,  admissible  as  part  of  res  gestae,  348. 

CONTEMPORANEOUS  MEMORANDA  to  refresh  memory,  879,  881. 

CONTEMPORANEOUS  ORAL  AGREEMENT  not  provable  by  parol,  434. 
to  erase  portion  of  written  agreement,  434,  n.  1, 

CONTEMPT.     See  Depositions;  Witnesses. 
for  disobeying  subpoena,  799. 

excuses  for  not  obeying,  799 
to  procure  absence  of  witness,  799. 
to  refuse  to  attend,  799. 
for  refusal  lo  be  sworn,  800. 
for  refusal  to  testify,  800. 
for  refusal  to  produce  books  and  papers,  801. 
for  arrest  of  witness  on  civil  process,  806. 
for  disobeying  order  excluding  from  courtroom,  808. 
no  power  to  punish  for,  unless  court  has  jurisdiction,  800. 

CONTENTS,  presumption  a*  to  knowledge  of,  25. 
of  documents.     See  Best  Evidence. 

of  former  wills,  declarations  of  testator,  to  show,  482,  n.  80. 
of  receipt,  best  evidence  of,  492. 

CONTINGENCY,  as  to  payment,  parol  proof  of,  494. 

CONTINUANCE  of  existing  state  of  things  presumed.     See  Presumptions, 
58-60. 
of  taking  of  depositions,  696. 

CONTINUANCE  OF  CAUSE,  necessary  to  admit  depositions.     See  Deposi- 
tions, 678-680. 
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CONTKACTOES,  admissions  by  joint  contractors,  252. 
by  persons  having  only  community  of  interest,  253. 

CONTEACTS,  presumption  of  knowledge  of  their  legal  effect,  25, 
of  their  contents,  25. 
of  municipalities,  when  formalities  in  making  presumed  complied  with,  46, 

n.  34. 
when  presumed  to  be  in  writing,  50. 
date  of  presumed  correct,  51. 

when  presumed  that  law  of  place  of  performance  should  control,  84. 
presumption  of  their  legality,  85. 

when  in  restraint  of  trade,  85. 

when  void  in  place  of  making,  85. 
similar  with  others,  relevancy  of  proof  of,  140. 
other,  between  same  parties,  relevancy  of,  140,  141. 
construction  of,  for  court,  175. 
burden  of  proof  as  to,  178,  179. 
best  evidence  of,  201. 
verbal  parol  proof  as  to  terms  of,  203a. 
by  telegram,  mode  of  proof,  210. 
best  evidence  of,  when  lost,  212. 
secondary  evidence  as  to  contents  of,  218. 
progress  under,  cannot  be  shown  by  hearsay,  297a, 
expert  testimony  as  to  damage  for  breach  of,  388. 
explanation  of,  by  parol.     See  Parol  Evidence  to  Explain  Writings, 

434-498. 
under  statute  of  frauds.     See  Statute  of  Trauds. 

parol  evidence  not  admissible  to  change  legal  effect  of,  434,  u.  1,  435,  n.  29. 
illegality,  shown  by  parol  evidence,  436. 
independent  and  collateral,  shown  by  parol,  439,  441,  487. 
subsequent  modification  by  parol,  442-445. 
under  seal,  how  affected  by  executed  parol  contract,  443,  n.  33. 

how  affected  by  new  agreement,  443,  u.  33. 
party  not  named  in,  may  bind  himself,  452,  n.  32. 
apparently  bailments  shown  to  be  sales,  457. 
to  furnish  materials,  parol  proof  of  usages,  460. 
for  services,  parol  proof  of  usages,  460. 
when  usages  must  be  consistent  with,  465. 
acceptance  of  by  mistake  for  receipt,  471,  n.  46. 
proved  by  attesting  witnesses,  527,  n.  43. 
alteration  of.     See  Alteration,  557-566. 
judgment  in,  when  bars  tort,  598. 

(See  various  headings  for  discussion  of  details  as  to  contracts.) 

CONTRADICTION  of  witness,  impeachment  by.     See  Witnesses,  844-858. 

CONTRADIITORY  STATKMENT8,  to  show  bias,  829. 
letiding  questions  as  to,  818. 
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CONTRADICTOEY  STATEMENTS  (Continued), 
shown  on  cross-examination,  826. 
impeachment  by  proving.     See  Witnesses,  844-858. 
actions.     See  Witnesses,  845. 
do  not  permit  evidence  of  good  character,  868. 

CONTRIBUTORY  NEGLIGENCE.    See  Negligence. 
of  infants  presumed  incapable  of,  99. 
burden  in  actions  against  common  carriers,  180. 
burden  of  proof  as  to,  185. 

in  case  of  death  caused  by  another,  185. 

CONTROL  over  depositions,  650,  684. 

over   documents   necessary   to    compel   production   under   subpoena   Suces 
teowm,  802. 

CONTROLLER  OF  THE  CURRENCY,  certificate  of,  as  evidence,  539,  n.  77. 

CONTROVERSY.     See  Lis  Mota. 

CONVERSATION    over  telephone,  when  admissible,  211. 

with  deceased  or  incompetent.     See  Competency  of  Witnesses,  772-795. 
all  parts  of,  to  be  received  together,  822,  873. 
examination  of  witness  as  to,  822. 

CONVEYANCE,  acknowledgment  of.     See  Deeds;  Documents;   Statute  of 
Frauds. 
when  presumed,  50,  75,  76,  78. 

voluntary,  relevancy  of  similar  to  show  fraudulent  scheme,  142. 
statements  accompanying,  admissible  as  part  of  res  gestae,  344,  n.  7. 
of  land,  statute  of  frauds  as  to,  413. 
confidential  communications  between  husband  and  wife  as  to,  736,  n.  34. 

CONVEYANCERS,  as  experts  as  to  handwriting,  556,  n.  69. 
communications  to,  when  privileged,  751. 

CONVICTION,  best  evidence  of,  200a. 

of  crime  as  ground  of  incompetency,  716;  717, 

for  perjury,   effect   of,   716. 

actual   conviction   essential,   716. 
how  proved,  716. 
as  affecting  credibility,  901. 
cross-examination  as  to,  838,  839. 

conflict  as  to  rule,  838. 

statutes  as  to,  839. 
proof  of,  admits  proof  of  good  reputation,  867. 

CO-OBLIGOES,  admissions  of,  252. 
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COPARTNERS.     See  Partners. 

CO  PARTY.     See  Competency  op  Witnesses;  Parties. 

competent  as  to  what,  in  action  with  representative,  776a,  793. 

COPIES.     See  Authentication;  Certificates;  Documents;  Records. 
of  public  records,  when  admissible,  205. 
not  the  best  evidence,  209. 
of  copies,  209. 

letter-press  copy,  secondary  evidence,  209. 
not  admissible,  if  original  producible,  222. 
recorded  deeds  proved  by  certified  copies,  225. 
notice  to  produce,  225. 
of  foreign  laws  as  evidence,  502,  503. 
of  statutes  of  sister  states  as  evidence,  504,  505. 
of  acts  of  state  as  evidence,  507. 
of  official  registers  as  evidence,  509. 

of  records  of  municipal  corporations  as  evidence,  514,  515,  522. 
of  public  documents  as  evidence,  530. 
classes  of,  523,  524. 
copies  of  copies,  524. 
use  and  effect  of,  as  evidence,  524,  525. 
authentication  of  nonjudicial  records,  538-544. 
federal  statutes  as  to,  538. 
of  department  records  as  evidence,  illustrations,  539,  540. 

federal  statute  as  to,  539. 

statutes  must  be  strictly  pursued,  540. 

prima  facie  evidence  of  correctness  of  accounts,  541. 

subject  to  rebuttal,  541. 

certificates  not  evidence  as  to  unofficial  acts,  541. 

should  contain  items  of  account,  541. 
need  not  contain  every  item,  542. 
of  public  records,  incompetent  without  certificates,  543. 
by  letter-press,  for  comparison  of  signatures,  555,  n.  46. 
photographic,  for  comparison  of  signatures,  555,  n.  46. 
to  prove  records  of  courts.     See  Records  of  Courts,  623-630. 
of  documents  as  exhibits  to  depositions,  699. 

See  Exhibits. 
of  memoranda  used  to  refresh  memory,  S78. 

COPLAINTIFF,  when  admissions  in  pleadings  not  binding  on,  273. 

CORONER,  verdict  as  evidence,  508,  n.  9. 

CORPORAL  EXAMINATION.     See  Inspection  of  the  Person. 

CORPORAL  INSPECTION.     See  Inspection  op  the  Person. 
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(X>RPOBATE  ACTS,  presumptions  as  to,  55,  56. 
beat  evidence  of,  204. 
proof  of  omission  to  record,  204,  204a. 
parol  proof  of,  204. 

admissions  by  ofScers  by  signing  pleading,  272,  n.  83. 
admissions  by  ofScera  in  scope  of  avithority,  267,  268. 

COBPOBATE  EXISTENCE,  when  presumed,  55. 
presumption  of  continuation  of,  58k. 
when  estopped  to  deny,  55. 
of  municipalities,  judicial  notice  of,  115. 

COBPOBATE  OBGANIZATION,  best  evidence  of,  200a. 

COBPOBATE  BECOBDS,  presumption  arising  from  spoliation  of,  18,  n.  67. 
best  evidence  of,  200a. 
not  provable  by  admissions,  208,  n.  15. 
minute-books,  235a. 
as  admissions,  267,  270a. 

COEPOBATIONS.     See  Municipal  Corporations. 

private,  presumption  as  to  regularity  of  their  acts,  55. 

afixing  seal,  55. 

act  of  board  by  authority  of  majority,  55. 

regularity  of  meetings,  quorum,  expulsion  of  members,  etc.,  55. 

charter  and  use  of  franchise,  55. 

in  collateral  matters,  55. 

forfeitures,  55. 
general  scope  of  the  rule,  56. 

its  application  to  de  facto  corporations,  56. 
officers  of,  presumption  of  authority  of,  55,  56. 
directors,  acts  of,  presumed  those  of  majority,  55. 
meetings  of,  presumed  regularly  held,  55. 
grants  to,  when  presumed  accepted,  56. 
presumption  of  continuance  of,  58k. 
judicially  noticed,  when,  114. 
seals  of,  judicial  notice  of.  111. 
relevancy  of  financial  standing,  160,  n.  18. 
proceedings  of,  best  evidence  of,  200a. 
acts  of  when  provable  by  parol,  204a. 

incorporation  of,  when  not  to  be  questioned,  276. 
admissions  by,  268. 

of  subordinate  agents  and  stockholders,  not  binding  unless  part  of 
res  gestae,  268. 
declarations  of  agents  competent  against,  when,  357. 

in  actions  for  negligence,  357. 

must  accompany  act,  agent  authorized  to  perform,  357. 

rules  governing  admission  of  such  evidence,  358. 
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COEPOBATIONS  (Continued). 

records  of  private  corporations.     See  Documents;  Eecoeds;  Eegistbes. 
Bubseriptions  to  stock,  parol  evidence  varying,  435,  n.  29. 
resolution  of  as  part  of  memorandum  under  statute  of  frauds,  430, 

n.  33. 
parol  evidence  to  show  relation  of  parties  to  note,  495,  n.  71. 
as  evidence,  516. 
when  competent,  516. 
effect  of  statutes,  516. 
transactions  presumed  regular,  516. 
for  what  purposes  admitted,  516. 
to  show  incorporation,  516. 
to  show  acts  of  the  corporation  only,  516. 
opinions  of  text-writers,  516a. 

Thompson,  Wharton,  Angell  &  Ames,  516a. 
in  actions  on  stocTc  subscriptions,  516,  517. 
evidence  against  stockholders,  517. 
TurnbuU  v.  Payson  criticised,  517. 
Carey  v.  Williams,  rule  in,  517. 
competent  as  to  what  facts,  517. 

against  what  persons,  517. 

in  favor  of  corporation,  516,  517. 

in  favor  of  what  persons,  illustrations,  517. 

in  other  actions,  517. 

as  against  strangers,  517. 

as  self-serving  statement,  517. 

true  ground  of  admissibility,  517. 

rules  governing,  517. 

presumption  that  directors  know  general  business,  517,  n.  15. 

as  admissions  of  corporation,  518. 

as  admissions  of  individual  members,  when,  51S. 
shareholder  not  chargeable  with  constructive  notice,  518. 
when  conclusive,  518. 
notes  made  by  clerk,  518. 
should  be  authenticated,  518. 
fraudulent  interpolations  in  records,  518. 
account-books  of,  518. 

as  against  members,  518,  u,  22. 

original  entries,  518. 

authentication  of,  577. 
temporary  notes  in  minute-books,  518. 
minutes  consisting  of  loose  sheets,  518,  n.  29. 
copies  of  records,  not  admissible,  522. 
iffect  on,  of  judgment  against  stockholders,  587. 
depositions  of  officers  of,  in  federal  courts,  638a. 
officers   of,  when   examined  under  statutes,   707. 
agents  and  employees  of,  when  examined  under  statutes,  707. 
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COEPOEATIONS  (Continued). 

compelled  to  produce  books  and  papers,  when,  710. 

members  of,  when  competent  as  witnesses,  732. 

competency  of  agent  of,  as  to  transaction  with  a  deceased,  789. 

after  dissolution  of  corporation,  789. 
ofScers  of,  compelled  to  produce  books  and  papers,  802. 

COKPOKEAL  HEBEDITAMENTS,  presumption  as  to,  77, 

CORRECTION  of  depositions,  when  allowed,  693. 

CORRECTNESS  of  depositions  and  records,  when  presumed.     See  Peesump- 

TIONS. 

CORRESPONDENCE,  all  parts  of,  to  be  received  together,  294. 

CORROBORATION  of  accomplices,  770. 
of  witnesses,  869,  870. 

by  proof  of  circumstances,  899. 

CORROBORATIVE  EVIDENCE,  definition,  8b. 

COSURETY,  when  competent  as  to  transactions  with  a  deceased,  793. 

COTENANT.    See  Tenant. 

COUNSEL.    See  Attorney;  Confidential  Communications. 
latitude  allowed  as  to  order  of  proof,  812. 

COUNTERCLAIM,  burden  of  proof  as  to,  178. 

may  be  set  up  in  separate  action,  604. 
COUNTEEEEITING,  relevancy  of  similar  acts,  143. 

statutes  affecting  burden  of  proof  in  prosecution  for,  196. 

cross-examination  as  to,  to  affect  credibility,  832. 

COUNTERPART  of  a  document,  when  primary  evidence,  209. 

COUNTIES,  judicial  notice  of,  108a,  108b,  127a. 
location  and  incorporation,  108b. 

not  extended  to  parts  of  roads  within  county,  108b,  n.  55. 
of  streets,  and  intersection  of  streets,  etc.,  108c,  n.  69. 
of  lots  and  blocks,  108c. 
local  divisions  of  the  state,  127a. 
of  areas  and  lines  of,  127a. 

COUNTY  COMMISSIONERS,  presumption  of  authority  of,  43a,  n.  18. 

COUNTY  COURT.     See  Peobate  Court. 

COUNTY  HISTORIES,  inadmissible  as  histories,  584. 
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COUNTY  OFFICEES,  judicial  notice  of,  109. 

when  declarations  of,  not  binding  on  county,  267. 

COUNTY  SEAT,  judicial  notice  of,  108a,  108b. 

COURSE  OF  AGRICULTURE,  judicial  notice  of,  129. 

COURSE  OF  BUSINESS,  presumptions  from,  57. 
presumption  of  continuance  of,  58k. 
entries  in.     See  Entries,  319,  320. 

COURSE  OF  NATURE,  judicial  notice  of,  129. 

COURT.     See  Judge. 

contempt  of.     See  Contempt. 

COURT  FURNITURE,  use  of  before  jury.     See  Real  Evidence. 

COURTROOM,  exclusion  of  witnesses  from,  807. 
officers  should  not  be  excluded,  when,  807. 
effect  of  violation  of  order,  808. 

COURTS,  officers  of,  judicial  notice  of,  109a. 
jurisdiction  of,  when  presumed,  31-39. 

province  of,  to  determine  character  and  existence  of  statute,  117. 
records  of,  judicial  notice  of,  124. 
terms  of,  judicial  notice  of,  124. 
officers  of,  judicial  notice  of,  124. 

rules  and  mode  of  practice  of,  judicial  notice  of,  124. 
effect  of  judgment  of.     See  Judgments,  585-631. 
domestic,  effect  of  judgment  of,  611,  612. 

proof  of  records  of,  623. 
inferior,  effect  of  judgments  of,  613. 
foreign,  effect  of  judgments  of,  614-616. 

proof  of  records,  624. 
of  sister  states,  119,  617,  618. 

COURTS  OF  PROBATE.     See  Probate,  606-610. 

COURTS  OF  RECORD,  jurisdiction  presumed,  31,  35. 

COURT  WALLS,  for  marks,  use  of  before  jury.     See  Real  Evidence. 

COVENANT.     See  Estoppel;  Warranty. 

COVERTURE.     See  Husband  and  Wipe. 

COVIN,     Sse  Fkavj}. 
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CREDIBILITY,  as  affected  by  crime  in  foreign  country,  717, 
conviction  of  crime,  effect  of,  717. 
testimony  of  children,   722. 

lunatics,  723. 

monomaniacs,  723. 

drunken  persons,  724. 
as  affected  by  defective  memory,  724. 
as  affected  by  interest,  725-730. 

question  for  jury,  731. 
of  accomplices,  769. 

of  witnesses  violating  order  of  exclusion  from  courtroom,  808. 
tested  by  cross-examination.     See  Witnesses,  822,  828-843. 
of  vritnesses  in  general,  901-908. 

province  of  the  jury  as  to,  901. 

CREDIT,  to  whom  given.     See  Guaranty;  Statute  of  Feauds. 
presumptions  as  to,  husband  and  wife,  90. 

CREDITOR,  needy  circumstances  of,  as  element  in  presumption  of  payment 
from  lapse  of  time,  68. 

absence  of,  as  rebutting  presumption  of  payment,  69,  n.  67. 
CRIME,  charge  of,  in  civil  cases,  amount  of  proof,  16,  195. 

infants,  presumptions  as  to  capacity,  11,  98. 

presumptions  of  sanity  and  innocence,  103. 

other  crimes  not  relevant  in  proof  of,  143,  144. 

exceptions  where  it  may  show  motive,  intent,  etc.,  143,  144,  145. 

to  affect  credibility,  143,  n.  84. 

in. civil  eases,  burden  of  proof  as  to,  195. 

committed  in  foreign  country  as  affecting  competency,  717. 

disability  for  conviction  of,  how  proved,  718. 

in  prosecution  for,  when 'spouse  incompetent,   734,   746. 

confidential  communications  to  attorneys  to   aid,   753. 

privileged  communications  to  physicians  in  prosecution  for,  761. 

former  conviction  of,  questions  as  to,  on  cross-examination,  827,  839. 

questioner  bound  to  answer,  when,  827. 

CRIMINAL  ACTIONS,  presumption  of  innocence  in,  12,  103. 
official  authority,  43. 
of  sanity,  103. 

aecisions  of  questions  of  law  in,  175. 
burden  on  the  prosecution  throughout,  177,  192. 
inspection  of  the  person  in,  400. 
of  articles  in,  400. 

effect  of  civil  judgment  for  same  cause,  589. 
rights  of  accused  to  refuse  to  testify,  730. 
competency  of  husband  and  wife  in,  against  the  other,  734. 
amount  of  proof,  901. 
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CRIMINAL  CONVERSATION,  presumption  of  marriage  in  action  for,  88. 
proof  of  character  in  actions  for,  152,  155. 
competency  of  husband  or  wife  in  actions  for,  738. 

CRIMINATING  DOCUMENTS.     See  Conmdential   Communications;   Wit- 
nesses; Privileged  Communications. 

CRIMINATION  of  witnesses  by  self,  not  compelled.     See  Witnesses,  884r-892. 

CROPS,  judicial  notice  of  growth  of,  129. 
expert  testimony  as  to,  382. 
reservation,  parol  proof  of,  486. 

CROSS-EXAMINATION.     S€e  Witnesses. 
as  to  writings,  231. 
Queen  Caroline's  case,  231. 
must  writing  be  shown  witness,  231. 

not  necessary  in  England,  by  statute,  231. 

necessary  in  America,  231. 
opportunity  for,  when  necessary,  340. 

of  experts,  latitude  allowed  in,  389.     See  Expert  Testimony,  389. 
of  experts  as  to  handwriting,  556. 
use  of  scientific  books  in,  579. 

suppression  of  deposition  for  want  of  opportunity  for,  661,  688. 
of  children,  722. 
of  parties  in  criminal  cases,  730. 
effect  of,  as  to  transactions  with  a  deceased,  784. 
after  case  has  been  closed,  810. 
by  several  counsel,  814. 

right  to,  where  witness  is  sworn  by  mistake,  820. 
of  witnesses.     See  Witnesses,  820-843.  •" 

of  impeaching  witness,  864. 
on  topics  material  to  issue,  867. 
collateral  to  the  issue,  867. 
distinction  between,  867. 

CUMULATIVE  EVIDENCE,  defined,  8,  814,  900. 
reception  of,  in  discretion  of  court,  8. 

effect  of  erroneous  reception  of,  896. 
weight  of,  898. 

CURRENCY,  judicial  notice  of  facts  relating  to,  126. 

CUSTODIAN  OP  HORSES,  burden  of  proof  of  bailment,  186. 

CUSTODIAN  OF  PAPER,  when  testimony  of  must  be  produced,  205c,  213. 

CUSTODY.     See  Ancient  Documents. 
of  ancient  documents,  308,  531. 
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CUSTODY  (Continued). 

what  is  proper  custody,  309. 

what  is,  under  subpoena  duces  tecum,  802. 

CUSTOM-HOUSE  BOOKS,  as  evidence,  508. 
provable  by  copies,  522,  n.  68. 

CUSTOMS.    See  Usage. 

presumption  of  continuance  of,  58e. 

judicial  notice  of,  121,  123. 

of  business,  judicial  notice  of,  123. 

of  trading,  123. 

of    the  rule  of  the  road,  123. 

of  particular  and  local,  123,  123b. 

must  be  pleaded  and  proved,  123b. 
apparently  collateral  may  become  relevant,   141a. 
unity  of  character  between  places.  Ilia. 

accidental  or  intentional  act,  141a. 
in  negligence  cases,  163,  164. 
when  hearsay  admissible  to  prove,  301. 
illustrations  of,  457,  n.  78. 
judgments  to  prove,  against  strangers,  588,  n.  5. 

CYCLOPEDIA,  admissibility  of,  578,  n.  78. 


DAMAGES.    See  Compensatory  and  Exemplary  Damages. 
proof  of  rumors  to  mitigate,  in  slander,  etc.,  150. 
character  admissible  to  affect,  when.     See  Character,  148-158. 
financial  standing  to  affect.     See  Financial  Standing,  159-161. 
liquidated,  right  to  open  and  close  in  cases  of,  197. 
opinions  of  witnesses  as  to,  when  admissible,  388. 
conflict  in  condemnation  proceedings,  388. 

DAMS,  effect  of,  on  streams,  judicial  notice  of,  129. 

DATES,  presumption  as  to  time  of,  49,  50. 
where  collusion  probable,  50,  51,  438. 
of  the  correctness  of  dates,  51. 
when  presumed  correct,  51,  438. 

where  there  are  discrepancies,  51. 

as  against  strangers,  51. 

as  to  records,  bills,  deeds,  etc.,  51. 
no  presumption  of  correctness  of,  as  to  forged  instruments,  51. 
do  not  afford  presumption  of  truth  of  collateral  facts,  51. 
parol  proof  as  to,  434,  n.  1. 

Evidence  V — 57 
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DATES    (Continued). 

mistake  of,  shown  by  parol,  438. 

blank,  parol  proof  to  supply,  438,  n.  70. 

of  execution  as  distinguished  from  nominal,  parol  proof  of,  438,  n.  70, 

alteration  in,  vitiates  instrument,  560,  n.  10. 

of  payment,  blank  filled  with,  561,  n.  28. 

DAUGHTEK.     See  Children;  Pedigree;  Seduction. 
included  in  term  "children,"  480,  n.  57, 

DAY.     See  Date. 

judicial  notice  of,  129. 

coincidence  of,  129. 

of  election,  judicial  notice  of,  106. 

DAYS  OF  GRACE,  presumption  of  law  of  sister  state  as  to,  83, 

DEAF  AND  DUMB,  competency  of,  as  witnesses,  719. 
mode  of  examination,  719. 
interpreter  discretionary,  719. 
leading  questions  in  examination  of,  818. 

DEALEES  in  futures,  13,  n.  23. 
as  experts,  386. 

DEALINGS,  presumptions  arising  from,  57. 

DEATH,  presumed  after  seven  years'  absence,  61. 
presumed  in  less  than  seven  years,  when,  63. 
presumption  as  to  love  of  life,  185. 
entries  in  books  of,  316. 
admissibility,  after  death,  of  declarations  as  to  pedigree.     Seg  Pedigree. 

312-318. 
provable  hy  registers.     See  Registers,  508-511. 
certificate  of,  as  evidence,  508,  n.  9. 
those  provable  by  copies,  522,  n.  68. 
registry  of,  when  competent  at  common  law,  510. 

American  rule,  511. 

effect  of  statutes,  511. 
decree  in  probate,  not  conclusive  as  to,  609. 
judgments  to  prove,  against  strangers,  588,  n.  5. 
effect  of,  on  competency  of  confidential  communications,  736. 
effect    of,    as    to    competency    of    adverse    party.     See    Competency    op 

Witnesses,  772-795. 

DB  BENE   ESSE  DEPOSITIONS.     See  Depositions,   635-637. 

DEBT,  payment  of,  presumed  from  lapse  of  time,  65,  66. 

pre-existing,  no  presumption  of  payment  of,  from  uceeptauoe  of  note,  73. 
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DEBT  (Continued). 

application  of  payment  to  debt  first  due,  72. 
parol  admissions  to  prove,  207. 

DEBTOR,   insolvency  of,  as  rebutting    presumption  of  payment   from  lapse 

of  time,  69,  n.  67. 
insanity  of,  effect  of  on  presumption  of  payment,  69,  n.  67. 
suspicion  that  cancellation  of  instrument  act  of,  effect  on  presumption  of 

payment,  71. 
payments  by,  when  applied  on  debt  first  due,  72. 
declarations  of,  as  part  of  res  gestae,  351. 

DECEASED  PERSONS.     See  Common  Disaster. 

declarations  of .     See  Admissions;  Declarations;  Hearsay. 

admissions  of,  when  admissible,  242. 

as  to  matters  of  public  and  general  interest,  301. 

illustrations  of  the  rule,  301. 
as  to  matters  of  pedigree.     See  Pedigree,  318. 
entries  of,  made  in  regular  course  of  iusiness.    See  Entries,  319. 
declarations  against  interest,  323-330. 

in  general,  323. 

absentees^  323. 

those  physically  or  mentally  incapacitated,  323. 
declarations  of  strangers  to  the  suit,  323. 

admissible  Vfhen  against  interest,  323,  324. 

prerequisites  to  admission,  323. 

English  rule  as  to  death  of  declarant,  323. 

American  rule  more  liberal,  323. 

nature  of  interest,  323,  324. 
must  be  against  pecuniary  or  proprietary  interest,  324. 

actionable  negligence  on  part  of  declarant,  324. 

limitation  of  declarant's  interest  in  land,  324. 

or  in  choses  in  action,  324. 

other  illustrations,  324. 

liability  must  not  be  remote,  324. 
sufficient  if  declarations  prima  facie  against  interest,  325,  329. 

entries  taking  claim  out  of  statute  of  limitations,  325. 

rule  in  such  cases,  325. 

evidence  of  collateral  facts,  326. 
distinguished  from  those  made  in  regular  course  of  business,  326. 

must  be  part  of  same  entry,  326. 

general  rules  governing  the  subject,  326. 
declarations  by  agents,  327,  328. 

foundation  for  admissibility,  327. 

when  binding  on  principal,  327. 

proof  of  agency  necessary,  327. 

authority,  when  presumed,  327. 
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DECEASED  PEESONS    (Continued), 
ancient  entries  by,  327. 

after  thirty  yeara  handwriting  need  not  be  proved,  327. 
if  writing  comes  from  proper  custody,  327. 
need  not  be  contemporaneous  with  act  recorded,  327. 
declarant  need  not  have  actual  knowledge  of  transaction,  328. 
distinction  between  actual  and  adequate  knowledge,  328. 
competent  knowledge  or  duty  to  know,  328. 
absence  of  probable  motive  to  falsify,  328a. 
declarations  ante  litem,  328a. 
inadmissible  where  they  merely  show  contract,  329. 
execution  and  revocation  of  will,  etc.,  329. 

oral  declaration  cannot  fill  place  of  deed,  329. 
qualification  of  rule,  329. 
general  rules  as  to  subject  of,  330. 
form  of  declaration,  330. 
made  orally  or  in  writing,  330. 

entry  of  liability  showing  subsequent  liquidation,  330. 
English  rule  similar  to  American,  330. 
■where  there  are  living  witnesses,  330. 

must  have  been  made  while  interest  continued,  330. 
fact  need  not  be  expressly  stated,  380. 
dying  declarations.     See  Dying  Declaeations,  331-335. 
admissibility  of  testimony  of  deceased  witness.     See  Heassay,  336-343. 
proof  of  books  of  account  of,  573. 
depositions  of,  used  on  second  trial,  684. 
testimony    as    to    transactions    with.     Sfie    Competency    op    Witnesses, 

772-796. 
bodies  of.     See  Discovery,  702c. 
impeachment  of  testimony  of,  846,  848. 

DECEASED  WITNESSES,  testimony  of,  given  on  former  trial.     See  Hear- 
say, 336-343. 

DECEIT,  burden  of  proof  in  action  for,  178. 

DECEPTION.     See  Fraud, 

DECISIONS    of  sister  state,  when  judicially  noticed,  121. 

DECLARATIONS  of  husband  and   wife  as  to   sexual  intercourse,   when  not 

competent,  97. 
connected  parts  of,  to  be  given,  171. 
admissible  when  part  of  res  gestae.     See  Bes  Gestae. 
in  one's  own  favor,  not  admissible,  235. 

such  statements  admissible  for  the  adverse  party,  236. 
of  one  of  several  joiiitli/  interested,  24S-253. 

when   competent  against   all,   248-253. 
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DECLAEATIONS  (Continued). 

partners.     See  Paetneeb,  248-251, 
joint  contractors,  co-obligors,  252. 
joint  makers,  grantors'  purchasers,  252. 
copartieg,  252a. 
mere  community  of  interest  not  sufficient  to  admit,  253. 
by  tenants  in  common,  253. 
by  boards  of  public  officers,  258. 
by  indorsers  of  a  note,  253. 
by  trustees  and  cestui  que  trust,  253. 
by  administrators  and  executors,  253. 
of  one  wrongdoer,  when  admissible  against  others,  254. 

when  they  form  part  of  res  gestae,  254. 
of  conspirators  against  co-conspirators,  254. 

when  conspiracy  has  been  established,  254. 
by  agents.     See  Agents,  255,  256. 

when  original  evidence,  255. 
by  attorneys.     See  Attoenets,  257-259. 
of  husband  and  wife.     See  Husband  and  Wife,  260-262. 
of  those  acting  in  representative  capacity,  266. 
of  officers  of  public  corporations,  267. 

when  within  scope  of  authority,  267. 
of  officers  of  private  corporations,  268. 

when  within  scope  of  authority,  268. 
admissible  as  part  of  res  gestae,  297. 
of  deceased  persons  as  to  matters  of  public  and  general  interest.     Seo 

Deceased  Persons;  Hearsay,  301. 
as  to  particular  facts  concerning  boundaries,  305. 
must  have  been  made  before  controversy  arose,  305, 
as  to  surveys,  306. 

hearsay  declarations,  when  admissible,  310,  311. 
as  to  reputation  or  common  fame,  310,  311. 
as  to  pedigree.     See  Pedigeee,  312-318. 

as  to  entries  in  regular  course  of  business.     See  Entries,  319-322. 
by  deceased  persons  against  interest.     See  Deceased  Persons,  323-330. 
by  absentees,  323. 

by  those  physically  or  mentally  incapacitated,  323. 
by  those  legally  immune  from  testifying,  323. 
of  those  dying.     See  DwNG  Declarations,  331-335. 
part  of  res  gestae.     See  Ki:s  Gestae. 
of  bankrupt,  when  admissible  as  res  gestae,  347. 
as  to  bodily  feeling,  when  competent,  349. 
motive  or  intent,  350. 

on  issue  of  fraud,  350. 
in  actions  for  alienating  affections,  350. 
in  personal  injury  cases,  350. 

of  third  persons,  when  res  gestae,  350. 
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DECLAEATIONS  (Continued). 

by  possessor  of  personal  property,  351. 

competent  to  show  character  of  possession,  351. 

guardians  at  time  of  purchasing  property,  351. 

employees,  351. 

bailees,  351. 

agents,  351. 

husband  and  wife,  351. 

must  be  confined  to  that  subject,  351. 

must  be  made  while  declarant  in  possession,  351. 

admissible  even  though  favorable  to  declarant,  351. 

iy  those  in  possession  of  land,  352. 

when  admissible  in  disparagement  of  title,  352. 

when  admissible  though  favorable  to  declarant,  352. 

test  of  admissibility,  352. 

not  competent  for  or  against  record  title,  352. 

to  show  character  of  possession,  352. 

in  ejectment,  352. 
of  tenant,  when  admissible  against  landlord,  352. 

in  action  for  forcible  entry,  352. 

of  surveyor  as  to  purpose  of  survey,  352. 

collateral  matters,  352. 

by  warrantor  as  to  possession,  352. 

by  grantor  in  inconsistent  possession,  352. 
possession  must  be  shown,  353. 

how  ihown,  353. 

explanation  of  the  quo  animo,  353. 

actual  occupancy  or  constructive  possession,  353. 

limitations  on  the  rule,  353. 
proper  to  show  character  of  possession,  354. 

not  to  change  record  title,  354. 
as  to  boundary  lines,  when  competent,  355. 

distinction  made  in  some  states  as  to  declarations  on  parting  with 
title,  355. 

on  experimental  surveys,  355. 
of  agents,  when  admissible.'    See  Agents,  356,  357,  358. 

of  corporations,  357. 
of  testator,  parol  proof  of.     See  Wills,  479-4S4. 
rejected,  when  no  latent  ambiguity,  480. 
at  time  of  making  will,  481. 
to  show  mental  condition,  482. 
how  limited,  483. 
as  to  revocation,  484. 

DECLABATIONS  OF  WAE,  judicial  notice  of,  107. 

DECBEE.     See  Judgmknts. 
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DEDICATION,  when  presumed,  76a. 
acquiescence  constituting,  275. 
effect  of  statute  of  frauds  on,  413. 
judgments  to  prove,  against  strangers,  588,  n.  5. 

DEDIMUS  POTESTATEM,  depositions  taken,  636,  647,  648. 

DEEDS.     See  Admissions;   Construction;   Conveyances;   Documents;  Es- 
TOPPBii;  Pabol  Evidence  to  Explain  Writings;  Statute  or  Frauds. 
presumption  arising  from  spoliation  of,  18,  n.  67. 
presumption  as  to  their  due  execution  and  delivery,  50,  78. 
dates  of,  presumed  correct,  51. 
of  partition,  when  execution  of  presumed,  76. 
best  evidence  of,  201a. 

when  lost,  212. 
parol  proof  of  execution  of,  203a,  204. 
proof  of  contents  by  parol  admissions,  207,  208. 
notice  to  produce,  218. 

secondary  evidence  as  to  the  coiitents  of,  218. 
when  records   proved  by  certified  copies,  225. 
estoppel  by.     See  Estoppel,  281-283. 

thirty  years  old,  admissible  without  proof  of  execution,  308. 
must  come  from  the  proper  custody,  309. 
recitals  in,  to  prove  pedigree,  315. 
executed  by  attorney,  413. 
of  confirmation  or  ratification,  413. 
trusts  created  by  recitals  in,  418. 
absolute  in  form,  when  trust  may  be  ingrafted,  418. 
parol  proof  to  correct  mistake  of  date  of,  438,  n.  70. 
parol  proof  that  they  are  mortgages,  446,  447. 
delivered  in  escrow,  471. 
and  grants,  parol  proof  as  to  usage  in,  461. 
parol  proof  to  explain,  485. 

Lord  Thurlow's  statement  of  the  rule,  485. 
the  highest  evidence  of  contract,  485. 
where  never  had  legal  existence,  485. 
when  contrary  to  public  policy,  485. 
to  show  duress  and  fraud,  485. 

time  of  execution  and  delivery,  485. 
.erroneous  description  of  party,  485. 

when  description  inherently  uncertain,  485. 
real  party  in  interest,  485. 
identification  of  parties,  485. 
place  where  executed,  485. 
material  alterations,  485. 
to  explain  latent  ambiguity,  485. 
to  identify  the  land,  485. 

but  not  to  contradict  or  change  effect  of  the  deed,  485. 
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DEEDS  (Continued). 

acts  showing  understanding  of  parties,  485. 

declarations  of  grantor  as  to  boundaries  cannot  control  deed,  485. 
illustrations  of  inadmissibility  of  parol  evidence,  485,  n.  9. 
to  prove  reservation  inadmissible,  illustrations,  486. 

reasons  for  the  rule,  486. 

reservation  of  fixtures,  486. 

reservation  of  growing  crops,  486. 

reservation  of  temporary  possession,  486. 

aliter,  as  to  collateral  agreements,  486. 

effect  of  the  statute  of  frauds,  486. 
of  warranties,  487,  488. 

when  acceptance  of  deed  waives  parol  agreement  as  to,  487. 

where  warranty  special,  487. 

where  general,  487. 

where  general  with  exception,  487. 

to  pay  taxes  when  same  excepted  in  deed,  487. 

to  vary  quitclaim  deed,  487. 

verbal  warranty  as  to  quantity  of  land,  4^7. 

verbal  warranty  as  condition  subsequent,  487. 
as  condition  precedent,  488. 

admissible  when  not  inconsistent  with  deed,  488. 

covenants  as  to  quality,  488. 

as  to  selling  intoxicating  liquor  on  land  sold,  488. 

as  to  personal  property  sold  with  the  land,  488. 

as  to  restraining  carrying  on  certain  business,  488. 

illustrations,  Wiseonain,  Texas,  Minnesota  decisions,  488. 
of  deficiency  of  land  in  deed,  489. 

where  acreage  of  entire  tract  sold  at  price  in  solido,  489. 

equitable  relief,  489. 
of  acknowledgments,  490. 

between  parties  prima  facie,  490. 

fraud,  duress  and  collusion,  490. 

as  to  irregular  acknowledgment,  490. 

as  to  materially  defective  acknowledgment,  490. 

where  party  repudiates  acknowledgment,  490. 

as  between  bona  fide  purchasers,  490. 

matters  stated  in  deed  may  be  taken  in  aid  of,  490. 

where  statute  does  not  call  for  description  of  official  character, 
490. 
registries  of,  as  evidence,    508,  n.  66,  509. 
as  evidence,  effect  of  recording  acts,  519,  522. 

provable  by  copies,  when  recorded,  521,  522,  n.  68. 
statutes  affecting  same,  537. 

federal  statute  as  to  proof  of,  by  copy,  538,  n.  65. 
effect  of  alterations,  557,  559,  561. 

former  strict  rule,  557. 
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DEEDS  (Continued). 

modern  rule,  557. 

distinguished  from  spoliation,  557. 
immaterial,  effect  of,  559. 
blanks  in,  filling  of,  561. 
consent  to  alterations  in,  when  implied,  561. 
unauthorized  filling  of  blanks  in,  562. 

effect  of,  562. 
presumption,  when  alterations  made  in,  563,  564. 
at  common  law  husband  could  not  witness,  to  wife,  733,  n.  70. 
rule  as  to  confidential  communications  to  attorneys  includes,  749,  n.  93, 

750,  751. 
impeachment  of  attesting  witness,  856. 

DE  FACTO  CORPORATION,  what  necessary  to  show  existence  of,  55. 

DE  FACTO  OPEICEKS.  See  Best  Evidence;  Corporations;  Municipal 
Corporations;  Municipal  Officer;  Officer;  Public  Officers;  Pre- 
sumptions. 

DEFAULT,  judgments  on.     See  Judgments;  Service. 

DEFECTIVE  MEMORY.     See  Competency  of  Witnesses,  724. 

DEFECTIVE  RECORDS,  evidence  for  some  purposes,  521. 

DEFENDANT.     See  Parties. 

DEFICIENCY  of  land  in  deed,  parol  proof  of,  489. 

DEFINITIONS,  of  evidence,  lb,  3,  3a,  4. 
of  proof,  4. 
of  testimony,  4a. 
of  demonstrative  evidence,  5, 
of  moral  evidence,  5. 
of  direct  evidence,  6,  6a,  6b,  6c,  6d. 
of  indirect  evidence,  6. 
of  presumptive  evidence,  6b,  6e. 
of  positive  evidence,  6. 

of  circumstantial  evidence,  6,  6a,  6b,  6c,  6d,  6e. 
of  slight  evidence,  7. 
of  competent  evidence,  7. 
of  satisfactory  evidence,   7. 
of  suflScient  evidence,  7. 
of  immediate  evidence,  8a. 
of  cumulative  evidence,  8. 
of  real  evidence,  8a. 
of  indispensable  evidence,  8f. 
of  newly  discovered  evidence,  8g. 
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DEFINITIONS   (Continued), 
of  hearsay  evidence,  8g. 
of  rebutting  evidence;  8g. 
of  corroborative  evidence,  8b. 
of  primary  evidence,  8c. 
of  best  evidence,  8e.  . 
of  secondary  evidence,  8e. 
of  conclusive  evidence,  8d. 
of  partial  evidence-,  8f. 
of  incontrovertible  evidence,  8d. 
,.   qf  prima  facie  evidence,  8e. 

of  phrase  "proof  to  a  moral  certainty,"  5. 

of  phrase  "beyond  a  reasonable  doubt,"  5. 

of  phrase  "taking  for  granted,"  9. 

of  phrase  "matter  of  fact,"  10b. 

of  phrase  "law  of  the  forum,"  112,  n.  27. 

of  presumption,  9,  n.  1. 

of  assumption,  9. 

of  inference,  9a. 

of  natural  presumption,  9e. 

of  artificial  presumption,  9c. 

of  legal  presumption,  9c. 

of  violent  presumption,  9e. 

of  presumption  of  fact,  10a. 

of  fact,  lOai 

of  presumption  of  law,  11. 

of  conclusive  presumption  of  law,  11a. 

of  absolute  presumption  of  law,  11a. 

of  malice  in  criminal  cases,  29. 

of  domicile,  58f. 

of  constructive  possession,  74,  n.  33. 

of  virtue,  101a,  n.  4. 

of  judicial  notice,  105,  n.  3.  i 

of  law  of  forum,  112,  u.  27. 

of  public  statutes,  113. 

of  private  statutes,  118. 

of  character,  158. 

of  reputation,  158, 

of  relevancy,  135,  136. 

of  burden  of  proof,  176. 

of  best  evidence,  199. 

of  primary  evidence,  200. 

of  secondary  evidence,  200. 

of  an  admission,  235. 

of  a  confession,  235. 

of  a  variance,  232. 

of  privity,  239. 
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DEFINITIONS   (Continued), 
of  privy,  239. 
of  estoppel  by  deed,  281, 
of  hearsay,  297. 
of  lis  mota,  311. 
of  pedigree,  312. 

of  tradition,  312.  ' 

of  dying  declaration,  331. 
of  res  gestae,  344. 
of  expert,  368. 
of  license,  413. 
of  novation,  427. 
of  latent  ambiguity,  472. 
of  patent  ambiguity,  473. 
of  document,  500. 
of  documentary  evidence,  500. 
of  public  document,  500. 
of  protest,  523. 
of  oflSco  copies,  523. 
of  certified  copies,  523. 
of  examined  copies,  523. 
of  sworn  copies,  523. 
of  certificates,  542. 
of  handwriting,  545. 
of  disputed   handwriting,   552. 
of  parties,  586,  588. 
of  plaintiff,.  588. 
of  legal  plaintiff,  588. 
of  equitable  plaintiff,  588. 
of  judgment  in  rem,  606. 
of  "common  usage,"  649. 
of   competent,   competency,    712,   782. 
of  deposition,  634. 
of  letters  rogatory,  700. 
of  competency  of  witness,  712. 
of  pardon,  718. 
of  insane  persons,  idiots,  719. 
of  what  are  matters  of  confidence,  736. 
of  accomplice,  768. 
under  statutes  as  to  transactions  with  deceased  oi  incompetent—* 

of  adverse  party,  773. 

of   heirs,   774. 

of  representatives,   774. 

of  executor  and  administrator,  774. 

of  transactions,  785. 
of  subpoena,  797. 
of  witness,  797. 
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DEFINITIONS   (Continued). 

of  subpoena  duces  tecum,  801. 

of  rebutting  evidence,  809. 

of  leading  question,  816. 

of  cross-ejamination,  820. 

of  impeachment,  844. 

of  reputation,  859i 

of  character,  859. 

of  community,  859. 

of  neighborhood,  859. 

of  consonant  statement,  869, 

DEGRADE,  questions  tending  to.     See  Witnesses,  830-843. 

DEGREES  of  secondary  evidence,  228. 
of  variance.     See  Variance. 

DELIVERY  of  negotiable  instruments,  presumption  from,  49. 
of  writing,  when  presumed,  50. 
of  account  stated,  effect  of,  57,  287. 
of  goods,  when  presumed,  57. 
of  goods  under  statute  of  frauds,  428. 
where  no  time  for  specified,  434,  n.  1. 
of  instrument,  parol  proof  of,  471. 
of  negotiable  paper,  parol  proof  of,  495. 
of  letters.     See  Letters. 

DEMAND,  claim,  if  none  made,  when  presumed  invalid,  57. 

failure  to  make,  as  element  in  presumption  of  payment  from  lapse  of 

time,  68. 
parol  proof  of,  203a. 
on  trial  as  admission  of  guilt,  287. 
of  payment,  parol  agreement  to  waive,  497. 
a  "transaction,"  785,  n.  49. 

DEMEANOR    of  party,  when  relevant,  138. 
of  witness,  as  afEecting  credibility,  828,  902. 

DEMONSTRATION  by  evidence  usually  impossible,  5. 

DEMONSTRATIVE  EVIDENCE,  defined,  5. 

DEMURRER   admits  all  facts  which  are  well  pleaded,  273. 
such  admissions  not  to  be  used  in  another  suit,  273. 
effect  of,  as  evidence,  273,  596. 

DENTIST,  communications  to,  not  privileged,  759,  n.  14. 
not  a  "surgeon,"  759,  n.   14. 
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DEPARTMENT  RECORDS,  provable  by  copies,  539. 
federal  statutes  as  to,  539. 
books  and  proceedings  of  treasury  department,  539. 

of  war  and  navy  departments,  539. 

of  department  of  interior,  539. 

of  general  land  and  patent  offices,  539. 
statutes  must  be  strictly  followed,  540. 
what  sufficient  authentication,  540. 
effect  of  the  statutes,  541. 

transcripts  admissible  against  sureties,  541, 

only  prima  facie  evidence,  541. 

"papers  and  documents"  not  evidence  of  unofficial  acts,  541, 

statements  of  account,  what  should  contain,  541. 

transcript  of  documents  in  patent  office,  541, 

DEPOSIT,  place  of.     See  Custody. 

in  banks,  judicial  notice  of  mode  of  withdrawing,  123a, 

DEPOSITIONS,  as  admissions,  274. 
ex  parte,  mere  hearsay,  299. 

where  witness  testifying  in  former  trial  is  out  of  state,  311. 
not  necessary  to  take  that  of  absent  attesting  witness,  529. 
not  admissible  at  common  law,  634. 
definition,  634. 

distinction  between  affidavit  and,  634. 
as  used  in  criminal  procedure,  634. 
unsatisfactory  species  of  evidence,  634. 
statutes  for,  to  be  liberally  construed,  634. 
ancient  mode  of  examining  absent  witnesses,  634. 
allowed  in  chancery,  635. 

bills  to  perpetuate  testimony,  635. 
de  bene  esse,  635. 
distinction  between,  635. 
provisions  of  federal  statutes,  635. 
under  statutes,  636. 

de  dene  esse,   636,  637. 
on  commission  or  dedimus,  636. 
in  per.petuam,  when  admissible,  636. 
jurisdiction  to  order,  636a. 

authority  must  be  clear,   636a. 
effect  of  amendments  of  the  law  upon,  636a. 
in  federal  courts.     See  Depositions  in  Federal  Codrts, 
taken  in  foreign  country,  700. 
by  commission,  700. 
by  letters  rogatory,  700. 

inherent  power  and  discretion  to  issue,  700, 
requisites  for,  700. 
when  resorted  to,  700. 
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DEPOSITIONS  (Continued). 

illustration  of,  700,  n.  40. 

suits  in  whieh  respective  countries  are  parties,  700,  700a. 
other  suits,  700,  700b. 

deposition  in  language  of  country  where  taken,  700. 
manner   of  taking,   700. 
method  of  returning,  700a. 

taken  in  foreign  country  for  use  in  United  States,  700a. 
taken  in  United  States  for  use  in  foreign  country,  700b. 
provisions  for  compulsory  attendance,  700,  700b. 
for  noncrimination,   700b. 
to  perpetuate  testimony,  701. 

for  use  in  anticipated  suit,  701o. 
reasons  for  use,  701c. 
in  state  and  federal  courts,  701. 
manner  of  application,  701. 
notice  of  time  and  place,  701a. 
manner  of  taking,  701b. 
when  may  be  used,  701c. 
effect,  701c. 

where  witness  available  at  trial,  701c. 
of  adverse  party,  use  of,  under  statutory  discovery,  703,  704. 
of  deceased  or  incompetent  person,  781. 
of  adverse  party,  781. 

effect  when  taken  by  representative,  781. 
impeachment  by  contradictory  statements  in,  847. 

DEPOSITIONS    IN   FEDERAL    COURTS,    637-655. 
de  bene  esse,  statutes  regulating,  637. 

how  taken  with  regard  to  state  statutes,  637. 

when  taken,  637. 

effect  of  act  of  1892,  637. 

conclusions  drawn  by  Simkins,  637. 
on  rules  to  show  cause,  637a. 

silence  of  statutes,  637a. 

competency  of,  637a. 
of  what  witnesses  may  be  taken,  637,  638. 

absence  of  witness,  when  presumed  to  continue,  638. 

omis  on  whom,  638. 
taking  deposition  not  compulsory,  638. 
distance  from  place  of  trial,  638. 
how  measured,  638. 
certificate  of  officer  taking  deposition  pnwo   facie  evidencs  of  distance, 

638. 
de  bene  esse  cannot  be  taken  in  foreign  country,  638. 

not  ordinary  notarial  acts,  638. 
of  parties,  638a. 
of  oiliccrs  of   corporations,   63Sa. 
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DEPOSITIONS  IN  PEDEEAL  COURTS  (Continued), 
limitation  to  cases  of  necessity  of  ex  'parte,  638a. 
before  whom  to  be  taken,  637,  639. 
officers  not  named  in  notice,  639,  641. 
"justice  of  county  court,"  639. 
"judge  of  city  court,"  639. 
notice  to  show  the  cause  of  taking,  637,  640. 
time  of  giving,  640. 
to  be  reasonable,  640,  641. 

how  reasonableness  determined,  640. 

illustrations,  640. 
to  be  in  writing,  640. 
by  and  to  whom  to  be  given,  640. 
other  requisites,  640. 
of  adjournment,  640. 
names  of  witnesses,  641. 
when  surname  sufficient,  641. 
technical  defects  in  notice,  641,  652,  662,  669,  670. 

as  to  heading,  641. 

as  to  alternative  oflicer,  641. 

waiver  of,  641.  , 

how  served,  642. 
by  any  person,  642. 

when  dispensed  with,  640,  642. 
mode  of  taking,  643.        ,  ^ 

under  Eevised  Statutes,  section  864,  643. 

of  administering  oath,   643. 

certificate  of  officer,  643. 

state  statute  may  be  followed,  643. 
place  of  taking,  643a. 

interpretation  of  where  witness  "lives,"   643a. 

deposition  to  be  subscribed  by  party,  644. 
certificate,  what  to  contain,  644. 

under  Revised  Statutes,  section    865,  644. 
substantial  compliance,  644. 
subscription  by  deponent,  644. 
as  to  interest  of  officer,   644. 

presumption  against,  644. 
as  to  his  authority  to  act,  644. 
jurisdiction   should   appear,   644. 
references  to  stenographer,  644,  n.  10. 
names  of  parties,  644. 
place  of  taking,  644 
annexing  notice,  644. 
exhibits  and  their  marking,  644. 

when   commission  returned   for   their  better  identification,   644.^ 
where    cause    removed    before    shorthand    depositions    written    and 

signed,  644,  n.  95. 
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DEPOSITIONS  IN  FEDERAL  COURTS  (Continued). 

evidence  of  what,  644. 
deposition,  how  delivered,  644. 
amendments,  644a. 

mere  fact  of  labeling  document  "deposition"  insufficient,  644a. 
failure  to  complete  examination,  644a. 
procedure  on  equity  side,  644a. 
ateidental  loss  of,  644a. 
waiver  of  objections^  645. 

by  cross-examining  witness,   64s. 

by  participation  in  proceedings,  645. 

by  failure  to  object,  645. 

appearance  not  waiver  of  subsequent  irregularity,  646. 

by  laches,  646. 

by  consent,  646. 

operative  at  second  trial,  646. 

of  objections  not  taken  to  remediable  defects,  646. 

of  objections  not  appearing  on  record,  646. 
notice  of  taking  in  several  places  simultaneously,  646. 
depositions  dedimus  potestatem  or  on  commission,  647. 
statute  as  to,  647. 

commission  not  a  matter  of  course,  647. 

procedure  based  on  affidavit,  647. 

facts  and  exigency  to  be  disclosed,  647. 

application  i^to  court,  647. 

procedure  in  obtaining  commission,  648. 

commissioners,  how  named,  648. 
who  may  act,  648. 

interrogatories,  648. 
objections  to,  648. 

notice,  requisites  of,  648. 

party  cannot  object  that  he  has  given  no  notice,  648. 
parties  not  to  appear  and  file  other  interrogatories  at  taking,  648. 

nor  propound  oral  questions,  648. 

nor  have  counsel,  648. 
■where  taken  in  foreign  country,  648. 

appointment  of  wife  of  witness,  648,  n.  54. 

illustrations,  648. 
place  where  to  be  taken,  648,  n.  48,  652, 
"common  usage,"  meaning  of,  649. 

reference  to  time  of,  649. 

testimony  written  down  by  party,  649. 

testimony  of  adverse  party,  649. 
distinction   between  procedure   under   Revised   Statutes,  sections   863   and 

866,    649,   n.    75. 
€ontrol  over  depositio7i  hy  cburt,  (i.iO. 

person  taking  is  officer  of  court,  650. 
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DEPOSITIONS  IN  FEDERAL  COURTS  (Continued). 

commission  to  be  executed  according  to  tenor,  650. 

use  by  either  party,  650. 

procedure  thereon,  650. 
procedure  by  commissioners  on  receipt,  651. 
may  be  several  commissioners,  651. 

derive  authority  from  court,  651. 

introduction  of  stranger  as  commissioner,  651. 

only  one  acting,  651. 
return  prima  facie  evidence  of  facts,  651. 
oath,  when  presumed,  651. 

when  return  discloses  not  taken,  651. 
proceedings  substantially  similar  to  intrajurisdictional  commissions,   651. 
miscellaneous,  652. 

error  in  formal  parts,  652. 

interrogatories,  general  and  special,  652. 

object  of  the  general  interrogatory,  652. 

effect,  if  not   answered,   652. 

what  certificate  should  contain  as  to  time  and  place,  652. 

incomplete  examinations,  689. 
compelling  attendance  and  production  of  papers,  653. 

compelling  witness  to  attend,  653,  668. 

effect  of  subpoena,  653. 

attachment,  653. 

prerequisites  to,  653. 

under  Revised  Statutes,  section  868,  653. 

production  of  documents,   653. 

under  Revised  Statutes,  section  869,  653. 

effect  of  subpoena  duces  tecum,  653. 

copies  of  documents  required,  653. 
duty   of   auxiliary   court   as   to   competency,   materiality   or  relevancy   of 

evidence,  653,  655. 
distance  limit  and  fees  under  Revised  Statutes,  section  870,  653. 
privilege   while   in   attendance,   653. 
special  provisions  for  District  of  Columbia,  653. 
in  equity  practice,  654—655. 

original  method,  654. 

present  method  under  Revised  Statutes,  sections  862,  917,  and  act 
of  1892,  654. 

rules  made  thereunder,  654a. 

when  commission  may  be  issued,  654a. 

who  may  act,  654a. 

notice  to  obtain,  654a. 

proceedings  at  examination,  654a. 

may  be  taken  orally  or  on  interrogatories,  654a. 

may  be  taken  orally  at  hearing,  654d. 

effect  of  order  therefor  on  application  for  depositions,  654d. 

Kvidence  V — 58 
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DEPOSITIONS  IN  TEDEBAL  COURTS  (Continued), 
duties   of   examiner,   654a,   655. 
special  extraterritoria,!  examiners,  654a. 
court  may  assign  time  for  taking,  654a. 
reduction  to  writing,  65410. 

use  and  payment  of  stenographer  and  typewriter,  654b. 
reading  and  signing,  654b. 
where  witness  refuses  to  sign,  654b. 
refusal  of  witness  to  attend,  be  sworn,  etc.,  654c,  689. 
notice  of  examination,  654c. 
procedure  generally,  654c,   689. 
under  acts  of  Congress,  655a. 

time  for  testimony  after  cause  at  issue,  655b. 

testimony  de  iene  esse,  655c. 

DEPOSITIONS  UNDER  STATE  STATUTES,  656-699. 
general  practice,  656,  657. 
^         on  commissions  and  de  bene  esse,  656. 

on  notice,  656,  661. 

waiver  of  irregularities,  657. 

want  of  uniformity  in  state  statutes,  656,  657. 
statutes  to  he  complied  with,  658,  662,  670. 

amelioration   of  strict   rule,   658. 

substantial  compliance  now  sufficient,  658. 

how  compliance  shown,  659,  660. 

on  face  of   deposition,  659. 

jurisdictional  requirements,  659. 

presumption  of  regularity,   659. 

literal  defects  and  trifling  informalities,  659. 

discretion  of  court,  659. 

opposite  party  not  prejudiced,  659. 

what  certificate  need  not  state,  659,  660. 

as  to  administration  of  oath,  660. 

substantial  defects  in,  660. 
requisites  of  notice,  661-664,  694. 

full  time  allowed,  661. 

notice  should  explicitly  state  time,  661. 

where  indefinite,  661. 

"reasonable"  notice,  661,  662. 

opportunity    to    file    cross-interrogatories,    661. 
to  cross-examine,   661. 

court  may  grant  further  time,  661. 

court  may  notice  usual  routes  of  travel,  661. 

objection  is  personal,  661. 

party  cannot  object  to  defective  notice  to  another,  661. 

exceptional  cases,  661. 

notice  where  interrogatories  attached,  661. 

adjournment,  661. 
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DEPOSITIONS  UNDER  STATE  STATUTES  (Continued), 
notice  of  taking  from  time  to  time,  661. 
limited  to  adjournments  after  examination  begun,  661. 
order  improperly  conditioned  on  sliort  notice,  661,  n.  52.    ' 
names  of  witnesses,  662,  670. 
name   of   officer   taking,   662. 
slight  errors  in,  do  not  vitiate,  662. 
where  name  unknown,  662,  n.  66. 
nature  of  testimony  need  not  be  stated,  662. 
by  whom  notice  to  be  given,  663, 
■where  taken  under  commission,  663. 
on  whom  notice  to  be  served,  663. 
when  service  of  parties  relied  upon,  663. 
partners,  663. 
attorneys,  663. 

station  agent  of  railroad  corporation,  663. 
a.dmission  of  service,  663. 

establishment  of  attorney  or  agent's  authority,  663. 
where  venue  changed,  663,  n.  82. 
service  after  death  of  party,  663. 
place  of  taking,  664. 

description  of,  664. 

convenient  certainty,  664. 

several  at  same  time  at  different  places,  664, 
mode  of  taking,  665,  669. 

reduction  to  writing,  665. 

by  whom,  665. 

in  presence  of  officer,  665,  669. 

answers  prepared  in  advance,  665. 

witness  may  write  answers,  665. 

but  not  party  or  person  interested,  665. 

stenographers,  665. 

signature  to  shorthand  notes,  665,  n.  3. 

signature  by  initials,  665,  n.  3. 

signature  of  illiterate  person  by  agent,  665,  n.  3< 

absence  of  signature,  665,  n.  4. 

in  typewriting,  665. 

statutory  requirements,   665. 

substantial  compliance,  665. 

waiver  of  irregularities,  665. 

freedom  from  suspicion,  665. 

interpreters,  666. 

when  to  be  appointed,  666. 

when  officer  understands  language,  666. 

what  record  should  disclose  concerning,  666. 

who  should  act,  666. 

must  be  impartial,  666. 
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DEPOSITIONS  UNDER  STATE  STATUTES  (Continued). 
■who  may  take  depositions,  667. 
duty  essentially  judicial,  667. 
statutory  provisions,  667. 
need  not  be  an  official,  667. 
to  be  impartial,  667. 
should  be  named  in  order,  667. 
conflict  as  to  relationship,  667. 
cannot  delegate  power,  667. 

must  not  be  party  to  similar  pending  action,  667. 
must  not  be  attorney  in  case,  667. 
nor  clerk  for  either  attorney,  667. 
care   to  prevent  misnomers,   667, 
appointment  of  a  class  such  as  "any  notary,"  667. 
establishment  of  officer's  identity,  667. 
joint  commissioners,  667. 
officer  of  state  appointing,  668. 
comity  of  states,  668. 
necessity  for,  668. 

commissioner  officer  of  appointing  state,  668. 
statutory  provision  for  aiding,  668. 
taking  and  returning  deposition  out  of  state,  669. 
similar  to  federal  practice,  669. 
typical  state  provisions,  669. 
pending  appeal,  669,  n.  43. 
■written  interrogatories,  669a. 
oral  interrogatories,  669b. 
duty  of  the  commissioner,  669c. 

taking   and   returning   depositions,   within   the   state,    669d. 
compelling  attendance  and  production  of  papers,  669e. 
form  and  other  requisites,  669f. 
irregularities,  670. 

mistakes  in  names,  670. 

omission  in  recitals,  670. 

other  irregularities,  670. 

agreeing  on  later  date  and  failure  to  attend  thereon,  670. 

inclosing  answers  of  one  not  named  in  commission,  670. 

failure  to  subscribe  each  sheet,  670,  n.  51. 

to  properly  deliver,  670,  n.  51. 

papers  not  properly  attached,  670,  n.  51. 

mistake  in  indorsement,  670,  n.  51. 

mistake  in  name  of  county,  670,  n.  51. 

in  certificate,  670,  n.  51. 

seal  omitted,  670,  n.  51. 

misdescription  of  defendant,  670,  n.  51. 

duplication  of  answers,  670,  n.  51. 

omission  of  official  title,  670,  u.  51. 
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DEPOSITIONS  UNDER  STATE  STATUTES  (Continued), 
omission  to  read  entire  deposition,  670,  n.  51. 
waiver  of  objections,  671. 

by  cross-examining  the  witness,  671. 
by  consent,  671. 

by  appearing  and  objecting  to  questions,  671. 
by  mere  presence,  effect  of,  671. 
to  formal  matters,  671. 
the  rule  broadly  stated,  671. 
object  of  notice,  671. 
definition  of  waiver,  671. 
to  authority  of  commissioner,  672, 
when  to  be  made,  672. 
commission  issued  in  blank,  672. 
neglect  to  appoint,  672. 

refusal  to  answer  questions  when  no  steps  to  compel,  672. 
taken  out  of  state  without  commission,  672. 
objection  to  officer  appointed  at  objector's  instigation,  672. 
where  no  foundation  for  taking,  672,  n.  86. 
when  objections  are  to  be  made,  673. 
waiver  if  no  objection,  673. 
general  rule,  673. 

too  late  after  read  in  evidence,  673,  675. 
acquiescence  is  waiver,  673. 
to  form,  made  at  time  of  taking,  673. 
to  leading  questions,  673. 
for  want  or  insufficiency  of  notice,  673. 
for  defects  in  certificate  or  authentication,  673. 
to  substance,  made  at  trial,  673,  676. 
after  argument  to  jury,  673. 
on  second  trial,  673,  675. 
stipulations  as  to,  675. 
when  no  appearance  made  at  taking,  673. 
special  statutory  provisions,  673,  n.  94. 
mere  general  objections,  674,  676. 

insufficient  if  any  part  admissible,  674. 

extent  of,  674. 
specific  objections  waive  all  others,  674. 
should  state  question  or  answer  objected  to,  674. 
dragnet  objections,  674. 
objections  to  be  renewed,  675. 
to  be  brought  to  attention  of  court,  675. 
when  judge  himself  took  depositions,  675. 

previous  objection  overruled  should  be  again  made,  675,  n.  11. 
deposition  once  read  without  objection,  673,  675. 
objections  available  in  appellate  court,  675. 

or  on  motion  for  new  trial,  675. 
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DEPOSITIONS  UNDER  ST4-TE  STATUTES  (Continued), 
objeetiong  to  the  substance,  676. 

variant  rules,  when  to  be  made,  676. 

as  to  hearsay,  676. 

illustrations,  676. 
objections  to   answers,   676. 
objections  to  interrogatories  on  commission,  676. 

when  made,  676. 
passing  upon  relevancy  or  competency,  676. 
objections,  statutory  provisions  as  to,  677,  686. 
■when  to  be  made,  677,  686. 
effect,  when  cause  for  taking  no  longer  exists,  678,  680. 
party  offering,  to  show  that  cause  continues,  678. 
witness  unable  to  appear  at  trial,  678. 

meaning  of  trial  in  this  connection,  678. 
■where  witness  within  range  of  subpoena  but  cannot  attend,  678. 
where  subpoena  unnecessary,  678. 
temporary  absence  or  illness,  678. 
about  to  leave  state,  678. 
in  cases  of  old  age  and  infirmity,  678,  680. 
when  witness  is  present  in  court,  678. 
witness  residing  out  of  state,  678. 
■witness  residing  within  the  state,  678. 
modifications  of  the  rule  by  statute,  679,  680. 
continuance  of  cause,  how  inferred,  680. 

may  be  presumed  from  circumstances,  680. 

how  presented  to  court,  680. 
■where  witness  has  become  unable  to  testify,  680. 
safer  method  to  prove  the  continuance,  680. 
where  witness  states  his  intention  to  attend  court,  680. 
where  witness  has  returned  to  place  of  trial  before  trial,  680. 
where  witness  laborer,  single  and  no  settled  home,  680. 
burden  on  one  offering  deposition,  680. 
where  adverse    party  has  subpoenaed    deponent  and    discharged    him 

before  the  trial,  680. 
death  of  deponent,  680. 
use  of  in  other  actions,  681. 
at  common  law,  681. 
opportunity  for  cross-examination,  681. 
statutory  privileges,  681. 

where  party  and  issues  substantially  th*  same,  681. 
when  so  deemed,  681. 
successors  in  interest,  681. 
may  be  read  by  either  party,  681. 
at  any  stage  of  cause,  681. 
order  of  court  sometimes  obtained,  681. 
mode  of  preliminary  proof,  681. 
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DEPOSITIONS  UNDER  STATE  STATUTES  (Continued), 
two  actions  need  not  be  in  same  jurisdiction,  681. 
agreement  to  read  in  one  action  not  operative  in  another,  681. 
use  on  second  trial,  682. 

application  of  principles  referred  to  in  preceding  section,  682. 

alteration  of  pleadings  does  not  affect,  682. 

when  new  parties  joined,  682. 

interveners,  682. 

sameness  of  issue  question  for  judge,  682. 

those  taken  for  motion  to  dismiss  not  to  be  used  on  trial,  682, 

issues  and  parties  to  be  substantially  same,  683. 

or  in  privity,  683. 

reason  therefor,  683. 
where   plaintiff   in  personal  injury   action   died  and   children   joined 

cause  of  action  for  death,  683. 
defendants  in  different  actions  on  same  bond,  683. 
deponent  witness  in  one  action  and  plaintiff  in  another,  683. 
deponent  who  has  ceased  to  be  a  party,  683. 
use  for  or  against  stranger,  683. 
when  witness  dead  or  beyond  jurisdiction,  683. 
opponent  to  have  had  opportunity  for  cross-examination,  683. 
may  be  used  to  contradict  witness,  683. 
but  not  to  support  him,  683. 
when  part  of  former  deposition  read,  all  may  be  read  by  opponent, 

683. 
control  and  use  of  depositions,  684. 
vested  in  court,  684. 
opening  or  publication,  684. 

on  holidays,  684,  n.  15. 
recording  fact  of  and  filing,  684. 
where  opened  for  improper  purpose,  684. 
where  opened  without  order,  684,  xi.  17. 
use  of,  when  taken  by  adverse  party,  684. 
where  deposition  that  of  party,  684. 
where  taken  by  party  who  declines  to  use  them,  684, 
optional  with  party  taking  to  use,  684. 
jurisdictional  variations,  684. 
use  of  part  of  depositions,  685. 

the  examination  in  chief  without   the  cross-examination,   685. 

right  of  opponent  to  introduce  other  parts,  685. 

in  some  states  all  must  be  offered  by  party  taking,  685. 
adversary  may  offer  portion,  685. 

party  introducing  makes  evidence  his  own,  685. 
competency   of,   685. 

who  may  deny,  685. 

effect  of  using  deposition  of  adverse  party,  685. 

not  relevant  merely  because  taken  by  other  party,  685. 

taken  between  indictment  and  conviction,  716,  u.  72. 
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DEPOSITIONS  UNDEK  STATE  STATUTES  (Continued). 
suppression  of,  practice  by  motion,  686. 

because  of  interrogatories,  when  made,  686. 
before  taking,  686. 
usually  after  return,  686. 
to  be  made  before  beginning  of  trial,  686. 
when  trial  said  to  begin,  686. 
where  no  time  specified,  686. 
promptness  in  making,  686. 
objections  to  materiality  of,  made  at  the  trial,  686. 
when  contains  scandalous  matter,  686. 
when  taken  before  unauthorized  person,  686. 
when  taken  without  notice,  686. 
when  discloses  privileged  communication,  686. 
where  questions  unanswered,  686. 
when  leading  questions  asked,  686. 
when  contains  matter  beyond  statutory  allowance,  686. 
in  discretion  of  court  when,  686. 
reversed  for  final  hearing,  when,  686. 
grounds  for  suppression,  687. 

taken  unfairly,  without  authority,  etc.,   687. 

if  any  suspicion  of  tampering,  etc.,  687. 

if  improperly  taken  out  of  control  of  court,  687. 

when  new  issues  raised  by  amended  pleadings,  687. 

for   fraud,   687. 

under  special  circumstances,  687,  n.  67. 

party  deprived  of  cross-examination,  688. 

grounds  other  than  want  of  notice,  etc.,  688. 
fault  or  negligence  of  party  calling,  688. 
witness   departing   court,   688. 
qualification  of  rule,   688. 
where  objecting  party   contributed,   688. 
the  cross-examiner's  risk,  688. 
practice  in  chancery  court,  688. 
where  testimony  substantially  complete,  688. 
refusal  of  witness  to  answer,  689. 
materiality  of  question,  689. 
where  no  attempt  to  evade  questions,  689. 
procedure  for  further  depositions,  689. 
conflict  as  to  rule,  689. 
punishing  the  party,  689. 
punishing  the  witness,  689. 
when  questions  deemed  confessed,  689. 
Massachusetts  rule,  689. 
federal  practice,   689. 
noncompliance  with  statute,  690. 
must  be  substantial,  690. 
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DEPOSITIONS  UNDEE  STATE  STATUTES  (Continued), 
illustrations,  690,  nn.  2,  6. 
not  for  mere  irregularities,  when,  690. 
rule  applies  to  motions  to  suppress,  690. 
liberal  tendency  of  courts,  690. 
rule  as  to  anticipatory  or  foundation  evidence,  690. 
of  parts  of  depositions,  691. 
not  because  of  improper  questions,  691. 
unresponsive   answers  to   be  struck  out,   691. 
general  objections  where  part  admissible,  691. 
discretion  of  court,  691. 
■when  deposition  contains  matter  which  should  not  go  before  jury, 

691. 
for  other  objections,  692. 

that  questions  have  been  previously  read  by  witness,  692. 

because  of  erasures  and  interlineations,  692. 

under  amended  pleadings  making  Irrelevant  matter  relevant, 

692. 
where  sanity  of  deponent  challenged,  692. 
where  statute  provides  for  making  and  determining,  692. 
objections,  must  be  definite,  692. 
■withdrawal  of,  693. 

no  authority  for,  693. 
correction  of,  693. 

on   due  notice,   693. 

at  trial,  693. 

not  after  trial,  693. 

application  for,  by  whom,  693. 

where  witness  challenges  deposition,  evidence  to  support  it  admissible, 

693. 
when  unauthorized,  693. 
when  should  be  resworn,  693. 
amendments  to  oflBcer's  return,  693. 

when  allowed,  693. 
certificate  of  commissioner,  644,  694. 
to  be  attached  to  depositions,  694. 
requisites  of,  694. 
reference  to  adjournments,  694. 
where  interpreter  called  in,  694. 
unnecessary  for  each  witness,  694. 
must  comply  substantially  with  statute,   694. 
should  state  reading  of  deposition  to  witness,  694. 
irregularities  in,  when  disregarded,  694. 
the  notice,  661,  664,  694. 

as  to  reference  in  certificate,  694. 
caption,  mistakes  in,  effect  of,  695. 
irregularities  in,  695. 
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DEPOSITIONS  UNDER  STATE  STATUTES  (Continued). 

where  other  parts  contain  it  substantially,  695. 
adjournment,  696. 

authority  to  continue  or  postpone,  696. 

from  day  to  day,  696. 

after  commencement,  696. 
when  waived,  696. 

when  possessed  by  commissioners,  696. 

in  absence  of  parties,  696. 
time  of  taking,  696. 

day  to  which  adjourned  to  be  specified,  696. 

notice,  oral  or  written,  696. 

oral  notice  insufficient  after  lapse  for  want  of  attendance,  696. 

adjournment  to  house  of  sick  witness,  696. 

law  only  requires  reasonable  notice,  696. 

presence  of  party  at  time  of  taking,  697. 
conflict  as  to  right  of,  697. 
when  not  allowed,  697. 
retaking  depositions,  698. 

by  leave  of  court,  698. 

without  leave  of  court,  698. 

when  defectively  taken,  698. 

when  lost  or  suppressed,  698. 

for  newly  discovered  evidence,  698. 

for  further  cross-examination,  698. 

other  reasons,  698. 

imposition  of  terms,  698. 

practice  on  using  papers  already  filed,  698. 

documents  used  in  defiance  of  court  order,  698. 
exhibits  to  depositions,  699. 

writings  must  be  attached  as,  699. 

treated  as  exhibits  at  the  trial,  699. 

if  not  attached,  proper  reference  to  be  made,  699, 

identifiable  by  parol,  699. 

what  sufficient  identification,  699. 

omission  to  properly  return,  699. 

papers  marked  for  identification,  699. 

books  of  account,  etc.,  699. 

copies  of  exhibits,  699. 

nonresidents  not  compelled  to  annex  original  documents,  699. 
copies  may  be  attached,  699. 

if  witnesses  reside  inside  the  state,  699. 

effect  of  attaching  incompetent  documents,  699. 

remedy,  if  documents  not  attached,  699. 

nonattachment  not  vital  error,  699.  j 

nonproduction  not  ground   for  rejection  of  whole  testimony,  699. 

materiality  to  be  considered,  699. 

documents  used  for  refreshing  memory,   699. 
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DEPOSITIONS  UNDER  STATE  STATUTES  (Continued), 
documents   "read   in"   to    deposition,    699. 
taken  between  indictment  and  conviction,  716,  n.  72. 
•witness  attending  taking  of,  privileged  from  arrest,  805. 
impeachment  by  contradictory  statements  in,  847. 
used  to  refresh  memory,  875,  877. 

DEPUTY  of  officers,  admissions  by,  238,  256d. 
admissions  of  sheriff's  deputy,  238,  256d. 

under-sheriff,  256d. 

revenue  collector's   deputy,  256d. 
certificate  by,  525. 
effect  on  surety  of  judgment  against,  592. 

DESCENT.     See    Admissions;    Declarations;    Husband   and   Wipe;    Pedi- 

gree, 

DESCRIPTION  OF  LANDS  in  deed,  parol  proof  of  error  in.     See  Parol  Evi- 
dence TO  Explain  Writings,  437,  485. 
in  wills,  parol  evidence  to  identify,  476,  478. 

DESCRIPTION  OP  PERSONS,  declarations  as  to,  when  hearsay,  297. 

in  deeds  and  documents.     See  Parol  Evidence  to  Explain  Writings,  472. 
in  wills,  parol  evidence  to  identify,  477,  478. 

DESERTION  of  soldier,  best  evidence  of,  200a. 

DESIGN  to  mislead,  in  estoppel,  279. 

DESTRUCTION  of  evidence,  presumption  from,  17,  18. 
of  documents,  presumption  from,  18. 
if  by  mistake  not  spoliation,  21. 
of  document,  what  facts  sufficient  to  show,  213,  214. 
or  abstraction  of  documents,  best  evidence  thereupon,  217b. 
of  will,  what  sufficient  to  revoke  it,  484. 

DETECTIVE  when  not  an  accomplice,  770,  n.  22. 
credibility  of,  901. 

DEVIATION  from  direct  route,  effect  on  privilege  from  arrest,  806. 

DEVISE,  parol  evidence  to  identify  property,  476. 

DEVISEE,  admissions  of  executor  or  administrator  not  admissible  against,  253. 
admission  of,  against  legatee,  253. 
bound  by  judgment  against  testator,  587. 
effect  on  heirs  of  judgment  against,  587. 
when  not  included  under  "heirs  and  representatives,"  774. 

DEVISOR,  admissions  of,  against  devisee,  242. 
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EIAaRAMS,  relevancy  of,  139. 
inspection  of,  411. 

DIAEIES  as  evidence,  570,  n.  54. 

DICTIONAEY,  refreshing  memory  from,  132. 
judicial  use  of,  130. 
admissibility  of,  578,  u.  61. 

DILIGENCE,  in  searching  for  lost  instrument,  313,  214. 
to  be  shown  to  admit  secondary  evidence,  213,  214. 
degree  depends  upon  circumstances,  213,  214,  215. 
examples  of  what  is  not  due  diligence,  213. 
what  is  sufficient  proof  of  loss,  214. 
all  sources  of  information  to  be  exhausted,  214. 
time  of  search,  215. 
in  searching  for  attesting  witness,  529. 

DIPLOMATIC   COKRESPONDENCE,   privileged,   762. 

DIRECT   ATTACK  on  judgments,  presumptions  of  regularity  do  not  apply 
in,  39. 

DIRECT  EVIDENCE,  defined,  6,  6a. 

advantages  and  disadvantages,  6a,  6b,  6c,  6d. 
distinction  from  circumstantial,  6a,  6b,  6c,  6d. 
weight  of,  899. 

DIRECT  EXAMINATION.     See  Witnesses,  809-819. 

DIRECTION  of  verdict.     See  Peovince  op  Judge  and  Jury,  174. 
made  on  opening  statement  of  attorney,  257. 

DIRECTOR,  declarations  of,  not  binding  on  corporation,  268. 

DIRECTORIES,  inadmissible  as  histories,  584,  n.  53. 

DISABILITY,   presumption  of  title   from  possession   does  not   arise   against 
one  under,  82. 
no  presumption  of  as  to  parties  to  action,  58h,  n.  30. 

DISASTER.    See  Common  Disaster. 

DISCHARGE    in  bankruptcy,  best  evidence  of,  200a. 
burden  of  proof  of,  178,  179,  n.  38. 
of  witness,  when  arrested,  806. 

DISCLOSUEES.    See   Confidential   Communications;    Privileged   Commu- 
nications. 

DISCONTINUANCE,  effect  of,  as  evidence,  596. 
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DISCO VEKY.     See  Adverse  Pabtt;  Parties;  Witnesses. 
bill  of,  general  nature  of,  702. 

asks  no  relief  other  than  discovery,  702. 

incidental   relief  by  staying   action   until   discovery,   702c. 

greatly  favored  in  equity,   702. 

cross-bill  by  defendant,  702. 

evidence  must  be  nmterial,  702. 

does  not  extend  to  vphat  purposes  and  facts,  702. 

right  of  either  party  to  demand,  702. 

not  necessary  that  party  cannot  prove  case  without,  702e. 

what  party  seeking  should  show,  702c. 

as  to  fraud,  702. 

limitations  upon,  702. 

privileged  communications,  702. 

documentary  evidence,  702b. 

parties  jointly  entitled  to  documents,  702b. 

scandal,  702. 

penalties,  702. 
qualification,  as  to  party  to  action,  702a. 

corporation,  agent,  broker,  702a. 

not  granted  after  judgment,  702. 
guiding  principles,  702c. 
covers  all  causes  of  action,  702c. 
tort  as  well  as  contract,  702c. 
illustrative  cases,  702o. 
as  to  real  estate,  702c. 
as  to  body  of  deceased  person,  702c. 
in  aid  of  tribunals  of  sister  states,  702c. 
statutory  rules  as  'to,  703,  704. 

operate  as  substitute  for  former  practice,  703. 

equitable  jurisdiction  still  exists,  703. 

examination  of  adverse  party  before  trial,  703,  704. 

right  of  either  party,  703,  704. 

variations  in  state  statutes,  703. 

application  of  equity  principles,  703. 

not  compulsory  to  read  answers,  704. 

rights  of  parties  to  read  answers,  704. 

procedure   applicable   where   party   ignorant   of   collection   of   money 

by  adversary,  704,  n.  76. 
practice  under  statutes,  703. 
on  affidavit,  petition,  or  notice,  703. 
time  for  taking,  703. 

annexing  interrogatories  to  pleading,  704. 
range  of  answer,  704. 
use  of  depositions  under,  703. 

original  documents  cannot  be  called  for  annexure,  703. 
power  of  commissioner   as  to   relevancy   or  competency,   704. 
when  unconstitutional,  704. 
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DISCOVERY  (Continued). 

strict  oonstruction  of  statutes,  704. 

limited  right  of  examination,  704. 

to  whom  answers  available,  704. 

no  right  to  inquire  mode  of  conducting  case,  704. 

in  federal  courts,  704a. 

effect  of  alteration  of  statutes,  704a. 

effect  of  Ex  parte  Fislc,  704a. 
effect  of  statutes  upon  former  remedy,  705. 

equitable  jurisdiction  still  exists,  705. 

legal  remedy  cumulative,  705. 

legal  remedy  substitutional,  705. 
conflict  as  to,  705. 
scope  of  the  examination,  706,  707. 

tendency  to  extend  beyond  equity  limits,  706. 

conflict  as  to,  706. 

New  York  practice,  706. 

preparation   for   trial,   706. 

a,mount  for  which  judgment  may  be  prayed,  706, 

as  to  real  party  liable  on  contract,  706. 

before  or  after  commencement  of  action,  706. 

not  limited  to  aid  framing  of  complaint,  706. 

must  be  bona  fide,  706. 

names  of  witnesses,  706. 

discretion  of  court,  706. 
penalty  for  refusal  to  answer,  706. 
examination  under  control  of  the  court,  707,  711, 

not  to  be  oppressive,  707. 

nor  "fishing,"  707. 

application  for,  founded  on  aflidavit,  707. 

object  of  affidavit,  707a. 

must  show  bona  fides  and  sufficient  grounds,  707a. 

what  questions  not  allowed,  707. 

modes  of  procedure  in  different  states,  707, 
liberal  construction  of  statutes,  707a. 
witnesses  must  be  parties  to  record,  707, 

nominal  parties  and  sureties,  707, 

officers  of  corporations,  707. 
examination  of,  707. 

agents  and  employees  of  corporations,  examination  of,  707. 
privilege    of    witnesses,  self-criminatiou.     See    Confidential    Communica- 
tions; Privileged  Communications. 
no  compulsion  to  disclose  crime,  708. 
no  compulsion  to  disclose  facts  involving  penalty,  708. 

incidental  facts,  708. 
qualification  where  certain  facts  may  be  disclosed  with  impunity,  708. 
question  raised  at  trial,  708. 
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DISCOVERT  (Continued). 

when  compelled  to  disclose  fraud,  708. 

treasurer  of  corporation,  708. 
documents  to  refresh  memory,  708. 
pecuniary  injury  no  excuse,  708. 
■when  privilege  extends  to  part  only,  708. 
confidential  communications,  708. 
to  attorney,  708. 
of  husband  and  wife,  708. 
of  ministers  of  religion,  708. 
of  physicians,   708. 
of  certain  public  officers,  708. 
error  to  refuse  right  to.  examine  adverse  party,  708. 
inspection  of  books  and  papers — 
at  common  law,  709. 

origin  and  development  of  the  right,  709. 
early  exercise  in  New  York,  709. 
limitation  to  documents  '  on  which  action  brought,  709. 

documents  held  in  trust,  709. 
Blackstone's  comments,  709. 

influence  on  framer  of  judiciary  act  of  1789,  709,  n.  56. 
of  documents  in  United  States  courts,  710. 

effect  of  refusal  to  produce,  710. 
procedure,  710,  710a. 

as  laid  down  by  Washington,  J.,  710,  n.  68. 
before  or  at  trial,  710. 
conflict  as  to,  710. 
decision  in  Carpenter  t.  Winn,  710. 
discussion  on  "in  the  trial,"  710. 
state  statutes  do  not  control,  710a. 
reasonable  notice  necessary,  710a. 
does  not  supersede  bill  of  discovery,  710a. 

nor  subpoena  duces  tecum,   710a. 
does  not  apply  to  equity  eases,  710a. 
does  not  apply  to  privileged'  matter,  710a. 
effect  of  failure  to  comply  with  order  for,  710a. 
of  books  of  corporations,  710a. 
distinction  between  individual  and  corporation,  710a. 

as  to  self-crimination,  710a. 

corporation  creature  of  state,  710a. 

immunity  under  fifth  amendment  personal,  710a. 

in  actions  under  anti-trust  act,  710a,  n.  81. 
of  boohs  and  papers  in  state  courts,  711. 
statutes  regulating,  711. 
various  modes  prescribed,   711. 
upon  affidavit  and  petition,  711. 

requisites  of,  711. 
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DISCOVERY  (Continued). 

discretion  of  court  as  to  granting,  711. 
as  to  mode  of  examining,  711. 
as  to  officers  of  corporations,  711. 
may  be  at  any  stage  of  the  cause,  711. 
provisions  of  New  York  code,  711. 
not  granted  for  what  purposes,  711. 
not  grajited  if  action  cannot  be  maintained,  711. 
where  papers  abroad,  711. 
objects  of,  711. 

main  objects,  pleading  and  preparation  for  trial,  711. 
listing  documents  in  defendant's  possession,  711. 
copying  and  photographing  them,   711,  n.   S. 
not  made  evidence  by,  711. 
merely  private  documents  not  privileged,  711. 
sealing  up  parts  of  books  not  relevant,  711. 
privilege  of  witness,  self-crimination,  711.     See  Witnesses,  884-892. 
by  one  defendant  from  another,  711. 
by  one  not  a  party,  711. 
hona  fides  the  spirit  of  the  application,  711. 
penalty  for  disobedience,  711,  n.  89. 
by  subpoena  duces  tecwm,  801. 

DISCREDIT,  how  far  party  may  discredit  his  own  witness,  853,  854. 

DISCRETION  OF  COURT   as  to  judicial  notice  of  facts,  105. 
as  to  materiality  of  evidence,  139. 
as  to  relevancy  of  similar  acta,  145. 
of  similar  effects,   164. 
of  similarity  of  conditions,  169. 
as  to  irrelevant  testimony,  172,  173. 
as  to  granting  of  right  to  open  and  close,  198. 
as  to  foundation  for  secondary  evidence,  212,  214. 
as  to  allowing  or  refusing  amendments,  233. 

not  reviewed  unless  abused,  233. 
as  to  order  of  proof,  partnership,  251. 
as  to  order  of  proof,  conspiracy,  253. 
as  to  qualificatioDs  of  exports,  369,  387. 
as  to  hypothetical  questions,  377. 
as  to  cross-examination  of  experts,  389. 
as  to  instructions  as  to  weight  of  expert  testimony,  392. 
as  to  allowing  inspection  of  person,  397. 
as  to  allowing  inspection  by  jury,  398. 
as  to  experiments  and  tests,  403. 
as  to  granting  view,  405,  406. 

when  subject  to  review,  406. 
as  to  diligence  in  search  for  subscribing  witness,  529. 
as  to  reading  scientific  books  to  jury,  580. 
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DISCRETION  OF  COURT  (Continued), 
as  to  suppression  of  deposition,  686. 

as  to  extent  of  examination  of  adverse  party  before  trial,  707. 
as  to  granting  right  to  inspect  books  and  papers,  711. 
as  to  mode  of  examination,  711. 
as   to   instruction    as   to    conviction   on   uncorroborated    testimony    of    an 

accomplice,  769. 
as  to  transactions  with  deceased  or  incompetent  after  waiver  of  privilege, 

783. 
excluding  witnesses,  807. 

as  to  granting  writ  of  habeas  corpus  ad  testificandum,  803. 
as  to  receiving  testimony  of  witnesses  ordered  excluded,  808. 
order  of  proof  lies  in.     See  Order  of  Proof,  809-811, 
abuse  of  discretion,  error,  811,  814,  819,  821. 

when  subject  to  review  on  appeal,  811. 
as  to  recalling  witness,  814. 
where  examination  needlessly  protracted,  814. 

court  may  interfere  on  own  motion,  814,  900. 
limiting  number  of  witnesses,  814. 
as  to  cumulative  evidence,  814,  900. 
as  to  questioning  witnesses,  815. 
as  to  leading  questions,  819,  824. 

review  on  appeal,  819. 

error,  how  cured,  819. 
as  to  limits  of  cross-examination,  821,  826,  828. 
as  to  contradicting  witness  to.  show  bias,  829. 
as  to  eross-examinaition  on  collateral  questions,  833. 

when  reviewable  on  appeal,  833,  834. 
as  to  method  and  extent  of  cross-examination,  842. 
as  to  cross-examination  tending  to  disgrace,  831,  833. 

illustrations  of  questions  allowed,  832. 

illustrations  of     questions  ruled  out,  833. 
as  to  cross-examination  of  party,  836. 

in  criminal  cases,  837.. 
as  to  form  of  question  in  impeachment,  846. 

as  to  time  of  introduction  of  writing  used  for  impeachment,  847. 
as  to  range  of  inquiry  as  to  reputation  for  veracity,  859. 
as  to  cross-examination  of  impeaching  witness,  864. 
as  to  examination  of  witnesses,  873. 
as  to  compelling  witnesses  to  produce  memoranda,  876. 

when  used  to  refresh  memory,  876. 

manner  of  using,  880. 

DISEASE,  opinions  of  physicians  as  to,  368,  378. 
of  animals,  expert  testimony  as  to,  382. 

DISGRACE,  questions  tending  to.     See  Witnesses,  830-843. 
Evidence  V — 59 
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DISOBEDIENCE  OF  WITNESSES.     See  Contempt;  Depositions,  653,  689. 

DISPAKAGEMENT  OF  TITLE,  declarations  in.     See  Declarations,  352. 

DISPLAYING  CLOTHES  on  frame  in  court,  411. 

DISPOSITION    of   property   under    wills,    parol    proof    as    to.     See   Wills, 
475-479. 

DISPOSITION  OF  ANIMALS,  when  relevant,  165. 

DISPUTABLE  PEESUMPTIONS  of  law,  11. 

DISQUALIFYING   INTEREST.     See   Competency  op  Witnesses. 

DISSOLUTION  OP  MARRIAGE.     See  Divorce. 

DISSOLUTION  OP  PARTNERSHIP.     See  Partners;  Partnership. 
power  of  partner  to  bind  firm  after,   249,   250. 
admissions  of  partner,  when  competent  after,  250. 

DISTANCE,  judicial  notice  of,  127b. 

for  purpose  of  depositions  or  new  trial,  127b. 

opinions  as  to,  360. 

as  cause  for  taking  depositions,  653. 

which  witness  may  be  compelled  to  travel,  797. 

to  travel.     See  Witnesses,  799. 

DISTRICT  ATTORNEY,  confidential  communications  to,   749. 

DISTRICT  OF  COLUMBIA,  judicial  notice  of  laws  relating  to,  112b,  a.  41. 

DIVISIONS,  civil,  judicial  notice  of,  108,  127,  127a. 

DIVORCE,  when  presumed,  14,  101. 

as  affecting  presumption  of  legitimacy,  94. 
as  affecting  birth  after  interlocutory  decree,  93. 
character,  relevancy  of,  in  action  for,  148. 
degree  of  proof,  when  adultery  is  charged,  195. 
b«st  evidence  of  decree  in,  200a. 
admissions  of  parties  in  actions  for,  262. 

to  be  scrutinized  closely,  262. 
inspection  of  the  person  to  prove  impotency,  395. 
judgment  of  divorce,  607. 

judgments  to  prove,  against  straugers,  588,  u.  6. 
decree  in,  judgment  in  rem,  607. 

also  partially  in  personam,  607. 
effect  of,  in  other  countries  or  states,  607. 

by  publication  of  summons,  607. 

in  place  of  domicile  for  what  is  not  cause  in  state  of  marriage,  607. 


GENERAL  INDEX.  931 

[References  are  to  Sections. — Vol.  1,  gg  l-175d;  Vol.  2,  |§  176-392;  Vol.  3, 
§§393-633;  Vol.  4,  §§  634-796a;  Vol.  5,  §§  797-904.] 

DIVORCE   (Continued). 

conclusive  on  whom,  607,  608. 

as  to  what,  608.  , 

constructive  service,  necessity  for,  608. 
status,  608. 

alimony,  dower,  etc.,  608. 
cause  of  divorce,  608,  n.  70. 
existence  of  marriage,  608,  n.  70. 
dissolution  of  marriage,  608,  n.  70. 
right  to  divorce,  608,  n.  70. 
the  case  of  Haddock  v.  Haddock,  608. 
discussion  on  and  effect  of,  608. 
effect  of,  on  competency  of  confidential  eommunicaions,  736. 
competency  of  husband  and  wife  in  actions  for,  743,  746. 

DOCKET,  judicial  notice  of  entries  in,  124. 
admissible  when,  621. 

DOCTOR.     See  Confidential  Communications;    Physicians. 

DOCUMENTS.     See  Authentication;  Copies;  Parol  Evidence  to  Explain 
Writings;  Records;  Writings. 

presumption  from  willful  destruction,  suppression,  alteration  or  fabrica- 
tion, of,  18. 

parol  evidence  of  contents  destroyed  or  suppressed,  18. 

presumptions  from  failure  to  produce  on  notice,  20. 

cannot  be  offered  in  evidence  after  failure  to  produce  on  notice,  21. 

presumption  oi  their  due  execution,  50. 

from  recitals  in,  50. 

presumed  executed  in  proper  order,  50. 

when  presumed  duly  stamped,  50. 

of  a  public  nature,  best  evidence  of,  200a,  201a. 

identity  and  genuineness  may  be  proved  by  parol,  203a. 

in  foreign  countries,  when  proved  by  parol,  205. 

parol  evidence  as  to  admissions  concerning,  207. 
conflict  as   to   the  rule,   208. 

letter-press  copies  and  photographs  of,  not  best  evidence,  209. 

duplicates  and  triplicates  of,  primary  evidence,  209,  225. 

in  counterpart,  rule  as  to  best  evidence,  209. 

best  evidence  as  to  contents  of,  when  lost,  212,  216. 
when  beyond  jurisdiction  of  court,  217. 

destruction  or  abstraction  of,  217b. 

preponderance  of   proof  sufficient  to   prove  contents   of,   when  lost,   227. 

secondary  evidence  of.  after  failure  to  produce  on  notice,  217,  222. 

where  production  cannot  be  compelled,  217a. 

mutilation  of,  217b,  n.  16. 

involved  in  action  presumed  to  be  in  court,  219. 

copy  not  admissible,  when  original  at  hand,  222. 
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DOCUMENTS  (Continued). 

notice  to  produce,  when  not  necessary,  223,  224. 
not  made  evidence  by  notice  to  produce,  226. 

right  to  inspect,  then  refuse  to  introduce,  22&. 
rule  as  to  cross-examination  as  to  writings,  231. 
effect  of  statute  in  England,  231. 
rule  in  America,  231. 
ancient.     See  Ancient  Documents, '308-309. 
lost.     See  Lost  Instruments. 

explanation  of  by  parol.     See  Parol  Evidence  to  Explain  Weitinos. 
defined,  500. 

definition  of  documentary  evidence,  500, 
classes,  public  and  private,  500. 
public,  defined,  500. 
all  not  public  are  private,  500. 
classes  of  public  documents,  500. 
of  mixed  nature,  500. 
book  is  a  document,  500,  n.  2. 
public  documents. 

statutes.     See  Statutes,  501. 

foreign  laws.     See  Laws  or  Foreign  Oounteif.s,  502,  503. 
laws  of  sister  states.      See  Laws  of  Sistbb  States,  504-506. 
acts  of  state,  507. 
proclamations,  507. 
legislative  journals,  507. 

recitals  of  public  events  in  statutes  or  legislative  resolutions,  507. 
government  gazette,  507. 
ofiicial  communications,  507. 
compendium  of  the  census,  507, 
other  public  documents,  507. 
the  rule  as  stated  by  Stephen,  507. 
official  re  gist  era,  508-511. 

hooks  of  public  officers,  508. 

entries  made  in  discharge  of  duty,  508. 

entries  not  restricted  by  want  of  personal  knowledge  of  facts,  508. 

no  motive  to  suppress  or  fabricate  testimony,  508. 

ship's  manifest,  508. 

entries  must  not  be  by  irresponsible  person,  508. 

illustrations,  508. 

facts  in,  how  proved,  509. 

when  prima  facie  evidence  of  facts  set  forth,  508,  509. 

not  evidence  of  facts  not  properly  therein,  503. 

should  have  been  promptly  made,  509. 

entries  for  and  against  interest,  509. 

those  not  required  to  be  kept  by  statute,  509. 

army  registers,  509. 

certificate  of  poorhouse  superintendent,  509. 
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DOCUMENTS  (Continued). 

the  rule  as  to  certificates  of  those  in  official  station,  50&. 

recitals  in  sheriff's  certificate  of  execution,  509. 

statement  of  official  acts  of  county  treasurer,  509. 
Tggisters  of  marriages,  births  and  deaths,  510,  511. 

entry  of  baptism  not  evidence  of  date  of  birth,  509,  511. 

English  and  common-law  rule,  510. 

when  competent,  510,  511. 

test  of  competency,  511. 

American  rule,  511. 

competent  as  to  what  facts,  511. 

rules  apparently  differ  in  various  states,  511. 

regulation  by  statute,  511. 
ship  registers,  512. 

statutes  regulating,  512. 

prima  facie  evidence  only,  512. 

as  admissions,  512. 
log-'books,  513. 

identification,  513. 

protests,  513. 

definition  of,  513. 
records  of  municipal  corporations,  514. 

identification,  514,  515,  u.  77. 

entries  may  be  used  for  and  against,  514. 

statutory  formalities,  514. 

must  contain  corporate  acts,  514. 

entries  of  private  nature,  though  made  therein,  inadmissible,  514. 

entries  not  conclusive,  pajol  evidence  -admissible  to  explain,  514. 

how  authenticated  and  proved,  515. 

originals  or  sworn  or  certified  copies,  515. 
statutory  provision  as  to  copies,  515. 
amendment  of  records,  515. 
use  of  mandamus  in  relation  thereto,  515. 
distinction  between  contradiction  of  record  and  evidence  of 
omissions,  515. 
records  of  private  corporations.     See  Cobporations,  516-518, 

account-books  of,  518. 
records  of  conveyance,  519,  521. 

effect  of  recording  acts,  519.     See,  also,  Statutes. 

variations  in,  in  different  states,  519. 

documents  recorded  in  other  states,  519. 

when  proof  of  execution  dispensed  with,  519. 

when  original  not  in  control  of  party  offering  record,  519. 

when  without  any  limitations,  519. 
without  statute,  such  record  not  evidence,  519. 
statute  must  be  complied  with,  illustrations,  519,  537. 
recorded  documents  when  admissible,  519. 
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DOCUMENTS  (Continued). 

nothing  outside  statutory  entry  admissible,  519. 

discrepancy  between  dates  of  deed  and  acknowledgment,  519,  n.  33, 

520. 
certificates  of  aohnowledgments,  520. 
statutory  requirements,  520. 

as  to  authority  of  officer,  520. 
liberally  construed,  520. 

must  substantially  comply  with  statute,  520. 
acknowledgment  out  of  state,  520. 
omissions  in,  520. 
parol  evidence  to  supply,  520. 
prima  facie  evidence  of  compliance,  520. 
presumption  of  due  execution,  520. 

subject  to  rebuttal,  520. 
defective  records,  521. 

as  between  parties,  521. 
under  Arizona  statute,  521. 
admissible  for  some  purposes,  521. 
use  of  copies,  521. 
records,  public  in  their  nature,  provable  by  copies,  522. 
reasons  for  rule,  522. 

test  for  admissibility,  522. 
illustrations,  522,  u.  60. 

does  not  apply  to  records  of  private  corporations,  522. 
classes  of  copies  of  records,  523. 
exemplifications,  523,  524. 
examined  or  sworn  copies,  523,  524. 
office  copies,  523,  524. 
certified  copies,  523. 
press  copies,  523,  n.  73. 
copies  of  records  as  evidence,  515,  522,  524,  525. 
examined  and  certified  copies  as  evidence,  524. 
distinction  between,  524. 
how  authenticated,  524. 
by  whom,  525. 

statutes  to  be  substantially  followed,  524, 
tendency  of  modern  rule,  524. 
certified  copy  of  certified  copy,  524. 
officer's  certificate,  how  regarded,  524. 
when  original  not  evidence,  524. 
illustrations,  524. 
effect  of  copies  as  evidence,  525. 

certificate,  what  to  contain,  525. 

form  of,  525. 

errors  and  omissions,  525. 

of  collateral  facts,  525. 
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DOCUMENTS  (Continued). 

of  nonexistence  of  facts,  525. 

negative  certificates,  525. 

seals  need  not  be  reproduced,  525. 

their  place  taken  by  L.  S.  or  other  indication,  525, 

when  insufficient,  525. 

original,  always  competent,  525. 

other  secondary  evidence  competent,  525. 

statutory  method  merely  additional  mode,  525. 

iy  whom  certified,  525. 
execution  of,  how  proved,  526. 

presumptions  arising  from  proof  of  signature,  526, 

best  evidence,  526. 

secondary  evidence  of,  526. 
attested  documents,  how  proved.     See  Attesting  Witnesses,  527-537. 
statutes  affecting  proof  of  documents,  recording  acts,  etc.     See  Statutes. 
proof  of  nonjudicial  records,  federal  statutes,  foreign.     See  Certihcates  ; 

Recoeds,  538-544. 
proof  of  handwriting  on.     See  Handwriting,  545-556. 
alterations  of.     See  Alteration,  557-566. 
books  of  account.     See  Books  op  Account,  567-577, 
scientific  books.     See  Scientific  Books,  578-580. 
photographs.     See  Photographs,  581. 
drawings,  581. 

photographic  copies  of  public  documents,  581. 
newspapers.     See  Newspapers,  582. 
letters.     See  Letters,  583. 
histories.     See  Histories,  584. 
judgments.     See  Judgments,  585-620. 
records  of  courts.     See  Records  op  Courts,  621-630. 
returns  of  officers.     See  Returns  op  Oppicers,  631-633, 
statutes  affecting  proof  of  documents,  537. 

as  to  conveyances,  537. 

acknowledgment  prima  facie  proof,  537, 

provisions  must  be  complied  with,  537. 

effect  of  clerical  errors,  537. 

statutes  as  to  proof  of  signatures,  537. 

attestation,  when  to  be  made,  537. 
production  of,  for  taking  depositions,  653. 
attached  to  depositions,  699. 

production  of,  compelled  by  bill  of  discovery,  702. 
inspection  of,  under  federal  statutes,  710. 
copying,  711,  n.  8. 
photographing,  711,  n.  8. 

included  in  confidential  communications  to  attorney,  750, 
improperly  obtained,  884. 

DOLLARS,  judicial  notice  as  to,  126. 
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DOMESTIC  GOVERNMENTS,  judicial  notice  of,  106; 

DOMESTIC  JUDGMENTS.     See  Judgments,  611-613,  619. 

DOMICILE.    See  Residence. 

of  infant,  presumed  to  be  with  parent,  99. 
declaratiocs  as  to,  as  part  of  res  gestae,  347. 

DONATIO  MORTIS  CAUSA.     See  Wills. 
competency  of  evidence  of,  779. 
what  essential  to  consummation  of,  779. 
delivery  of,  779. 

DONEE,  incompetent  as  to  transactions  with  a,  deceased  or  incompetent,  779. 

DONOR  AND  DONEE,  admissions  affecting,  247. 

DOUBT,  reasonable,  benefit  of,  16,  195,  899. 
in  civil  cases,  16,  192,  195. 
as  to  facts  in  refreshing  memory.     See  Refreshing  Memory,  880,  881. 

DOWER,  parol  proof  to  show  bequest  in  lieu  of,  475,  a.  1. 
relinquishment  of,  as  consideration,  468,  n.  6. 
judgment  in  divorce,  how  far  conclusive  on,  608. 

DRAWINGS,  as  evidence,  581. 
preliminary  proof  as  to,  581. 

DRUG  CLERKS.     See  Confidential  Communications. 

DRUGS.  See  Competency  of  Witnesses,  724. 
judicial  notice  that  tobacco  is  not,  128,  n.  86. 
expert  testimony  as  to  poisons,  379. 

DRUNKENNESS    renders  witness  incompetent,  when,  724. 
cross-examination  as  to,  to  affect  credibility,  832. 
effect  on  credibility,  901. 

DUCES  TECUM.     See  Subpoena  Duces  Tecum,  801,  802. 

DUE   CARE,  when  presumed,   185. 

DUE  PROCESS  OP  LAW,  statutes  as  to  recognizance  by  witness  do  not  de- 
prive him  of  liberty  without,  804. 

DUMB  PERSON,  competency  of,  719. 

DUPLICATES  OR  TRIPLICATES,  each  primary  evidence,  209,  225. 

DURATION  OF  LIFE,  presumption  of.    See  Presumptions,  60-63. 
tables  as  to,  judicial  notice  of,  129. 
admissibility  of  mortality  tables,  578. 
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DURESS,  admissions  made  under,  296. 
and  fraud  in  procuring  devise,  426. 

shown  by  parol,  435. 
upon  testator,  declaration  of,  to  show,  482. 
in  deeds,  parol  proof  of,  485. 
in  acknowledgment,  parol  proof  of,  490, 

DUST,  damage  done  by,  relevancy  of  collateral  facts,  164. 

DUTY.     See  Fiduciary  Eelations. 

of  public  officers,  judicial  notice  of,  109. 
of  commissioners.     See  Depositions. 
opinions  as  to.     See- Expert  Testimony. 

DYING  DECLARATIONS.     See  Competency  op  Witnesses,  715. 
admissibility  of,  331-335. 
defined,  331. 
must  relate  to  homicide,  331-333. 

death  of  deceased  to  be  substance,  331-333. 

mere  statements  of  opinion  inadmissible,  334. 
limitations   to   be   carefully   observed,   331-333. 
to  be  in  expectation  of  impending  death,  332. 
death,  when  to  occur,  332. 
recovery,  slight  hope  of,  332. 
prior  hope  of  recovery  abandoned,  332. 
subsequent  hope  of  recovery,  332. 

expectation  of  impending  death,  question  for  court,  332. 
such  fact  need  not  appear  from  declaration  itself,  332. 
declarant  must  have  ieen  competent  to  testify,  333. 
of  those  rendered  incompetent  by  infamy,  333. 

by  want  of  religious  belief  and  understanding,  or  insanity,  333. 
of  husband  and  wife  competent  against  each  other,  333. 
must   he  confined  to   the   homicide,   334. 

when  competent  as  part  of  res  gestae,  334. 
form  of  the  declaration,  334. 
general  rules,  334. 
made  orally,  in  writing  or  by  means  of  signs,  335. 
drawn  out  by  leading  questions,  335. 
as  to  right  "to  meet  witnesses  face  to  face,"  335. 
used  for  purpose  of  impeachment,  848. 

DYNAMITERS,   as  experts,  386. 
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E 

EARNEST  TO  BIND  BARGAIN.     See  Statute  of  Frauds. 

EASEMENT.     See  Statute  of  Erauds. 
presumptions  as  to,  77. 

EAVESDROPPERS.     See  Confidential  Communications. 

ECCLESIASTICAL  LAW,  judicial  notice  of,  121. 

EFFECT,  relevancy  of  collateral  facts,  1.64. 

EJECTMENT.     See  View  by  the  Jury. 

by  one  having  possession  with  claim  of  right,  75. 

declarations  of  one  in  possession,  when  admissible  in  action  of,  352. 

from  train,  burden  of  proof  as  to,  178. 

judgment  in,  bars  trespass,  598. 

statutes  allowing  new  trials  in,  598. 

ELECTIONS,  of  municipality,  when  presumed  legal,  46,  n.  34. 
days  of,  judicially  noticed,  106. 
time  of,  for  public  officers,  judicially  noticed,  109. 
secrecy  of  ballot,  892. 
privilege  of  witness,  892. 

limited  to  legal  voters,  892. 

illegal  voter  not  tound  to  criminate  himself,  892. 

ELECTRICAL  ENGINEERS,  as  experts,  384. 

ELECTRICITY,  judicial  notice  of,  128a. 

ELECTRIC  WIRES,  damage  from  falling  of,  burden  of  proof,  184. 

ELUCIDATIVE  TESTIMONY,  explanation  of,  137b. 

EMANCIPATION  of  infants,  presumption  as  to,  99. 

EMBEZZLEMENT,  relevancy  of  other  acts  of,  143. 
good  character  not  relevant,  155. 

EMINENT  DOMAIN.     See  Condemnation  Proceedings. 
opinion  as  to  value  of  lands  taken,  388. 

EMPLOYEES  AND  SERVANTS,  admissions  by,  256d,  351. 

EMPLOYMENT,  of  witness  by  party,  to  show  interest,  828. 

ENDORSEMENTS.     See  Negotiable  Paper. 
date  of  presumed  correct,  51. 
parol  evidence  to  vary,  434,  n.  1. 
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ENDORSEMENTS   (Continued). 

on  negotiable  paper,  parol  proof  as  to,  496,  497. 

where  endorsement  made  to  transfer  title,  452,  n.  41. 
where  endorsers  sureties,  452,  n.  43. 
contemporaneous  verbal  agreemfent  not  admissible,  496. 
when  endorsement  is  in  blank,  496. 
rights  of  bona  fide  holder,  496. 

■  'where  endorsement  restrictive,  496. 
qualifications  of  general  rule,  497. 
when  made  by  one  not  a  party,  497. 
when  instrument  is  non-negotiable,  497. 
when  merely  for  accommodation,  497. 
when  for  particular  purpose,  497. 
when  for  collection^  497. 
as  between  principal  and  surety,  497. 
for  meritorious  defense  maker  may  show  want  of  bona  fides  of  holder, 

497. 
that  no  demand  or  notice  need  be  given,  497. 
declarations  of  owner,  497. 

where  indorsed  after  maturity,  497. 
induced  by  fraud  or  false  representations,  497. 
cannot  be  proved  by  parol,  except  lost  or  unavailable,  497. 
alterations  in,  when  consent  implied,  561,  n.  26. 

ENGINEERS,  as  experts,  381,  384. 

ENGRAVERS,  as  experts  on  handwriting,  556,  u.  69. 

ENLISTMENT  OF  SOLDIERS,  best  evidence  of,  200a. 

ENTRIES  IN  BOOKS.     See  Books  op  Accounts;   Documents ;   Records ; 
Registers. 
of  births,  marriages  and  deaths,  316. 

when  competent  to  prove  matters  of  pedigree.     See  Pedigree,  316. 
by  deceased  persons  in  course  of  business,  319,  320. 
when  admissible,  319. 
theory  on  which  admitted,  319. 
to  be  contemporaneous,  319. 

to  be  made  by  those  having  personal  knowledge  of  facts,  319. 
admissible  as  being  so  made,  and  not  as  against  interest,  319. 
the  American  rule,  319. 
illustrations  of  the  rule,  319. 

principle   extended  to   declarations   by   persons  still   living,   320. 
when  entry  natural  concomitant  of  transaction,  320. 
made  by  persons,  since  become  insane,  320. 
beyond  jurisdiction  of  court,  320. 

such  fact  must  be  established,  320. 
temporary   absence  insufficient,  320. 
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KNTRIES  IN  BOOKS  (Continued). 

living,  when  authenticated,  320. 
recollection  of  facts  recorded,  not  necessary,   320,  321. 

entries  by  bank  clerks,  321. 

attesting  witness  to  will,  321. 
admissibility  of  entries  made  "by  party  himself,  322. 

when  part  of  res  gestae,  322. 

though  made  in  respect  to  party's  own  business,  322. 

no  mode  of  entry  prescribed,  322. 

such  entries,  how  authenticated,  322. 

admissible  now  in  most  states  by  statute,  322. 

refreshing  the  memory  by  entries,  322. 

ENTRY  ON  LAND,  under  contract.     See  Estoppel,  285. 

EQUITY.     See  Judgments;  Mistake;  Mortgages;  Eefokmation. 
amendments,  liberal  rule  in,  as  to,  331. 
practice  as  to  view  by  jury,  409. 

depositions  under  equity  practice.     See  Depositions,  635,    654,   655. 
bills  of  discovery  in  courts  of.     See  Discovert,  702-711. 
competency  of  parties  as  witnesses,  in  proceedings  in,  728. 
error  in  reception  of  evidence,  effect  of,  897. 

ERASURES  in  instruments.     See   Alteration,   557-566;    Cancellation. 
in  depositions,  ground  for  suppression,  692. 

ERROR.     See  Discretion  op  Court;  Province  or  Judge  and  Jury. 
in  admitting  improper  testimony,  how  cured,  173. 
effect,  when  not  prejudicial,  896,  897. 
in  excluding  proper  testimony,  effect  of,  896,  897. 
in  dates.     See  Dates. 

ESCAPE,  attempt  to,  as  admission  of  guilt,  287. 

ESCROW,  parol  proof  that  deed  was  delivered  in,  471. 
instruments  ineffective  till  signed  by  others,  471. 

ESTATE,  distribution  of,  when  presumed,  65a. 
settlement  of  conclusive,  609. 

ESTATE  AT  WILL,  when  implied  from  parol  lease,  414. 

ESTATE  OP  DECEASED  PEHSON,  meaning  of  phrase,  790. 

ESTOPPEL,  as  to  denying  corporate  existence,  55. 
acts  of  persons  in  privity  may  constitute,  240. 
tenant   cannot   deny  title   of  landlord,   243. 
as  to  questioning  conclusiveness  of  award,  when,  264. 
estoppel  by  conduct  or  aots. 
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ESTOPPEL  (Continued). 

as  an  admission,  when  not  rebuttable,  275. 

the  rule  as  stated  by  Stephen  and  Liord  Benman,  275. 
where  one  acquiesces  in  sale  or  transfer  of  property,  275. 
adopts  signature,  knowing  it  to  be  forged,  275. 
conceals  existence  of  mortgage,  275. 
leads  public  to  believe  that  he  has  dedicated  land,  275. 
as  to  erection  of  improvements  on  his  land,  etc.,  275,  278. 

as  to  streets  and  ways  shown  on  maps  or  on  the  ground,  275. 
other  illustrations,  275. 

when  corporation   estopped  to  deny  its  own  existence,  276. 

when  others  estopped  to  deny  same,  276. 

other  illustrations,  276. 

when  one  estopped  to  deny  existence  of  partnership,  276a. 

Lord  Esher's  epitome  of  the  law  of  estoppel  by  conduct,  276a. 

of  copartners,  276a.     See  Partners. 

of  husband  and  wife,  276a. 

cohabitation,  estops  parties  to  deny  marriage,  when,  276a. 

but  under  certain  circumstances  not  between  parties,  276a. 

by  recognition  of  third  parties,  276a, 
estoppel  does  not  arise  without  fault,  277,  278. 

when  admissions  are  in  good  faith  and  by  mistake,  277. 

effect  of  knowledge,  actual  or  constructive,  of  facts,  277,  278. 

erection^  of   improvements,    278. 
acquiescence  in  boundary  lines,  278. 

acquiescence  in  sale  of  property,  278. 

as  between  licensor  and  licensee,  278. 

third  person  may  not  benefit  from  acts  of  parties  inter  se,  278-280. 
act  must  be  calculated  to  and  actually  mislead,  279. 

need  not  be  actual  design  to  mislead,  279. 

want  of  knowledge  by  injured  party,  279. 

proof  of  intent  to  mislead  either  direct  or  presumptive,  279. 
benefit  of,  by  whom  claimed,  278,  280. 

mere  stranger  not  entitled  to  benefit  or  liable  to  be  affected,  280. 

declaration  of  intention  as  opposed  to  assertion  of  a  fact,  280. 
of  general  and  notorious   character,   280. 
in  pais,  operates  in  favor  of  whom,  280. 

limited  generally  to  parties  and  privies,  280. 

limited  to  specific  capacity  assumed,  280. 

illustrations,  280. 
by  deed,  281. 

effect  given  to  statements  in  deeds,  illustrations,  281. 

definition  of,  281. 

no  man   allowed  to   disijute  his  own  deed,  281. 

recitals  in  deeds,,  281. 

grantor,  grantee,  surety,  281. 

deeds  made  to  replace  defective  ones,  281. 
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ESTOPPEL  (Continued). 

distinction  between  mistake  of  parties  and  mistake  of  lots,  281. 

illustrations,  281. 
as  to  title  subsequently  acquired,  282. 
benefit  of,  by  whom  claimed,  282. 

mutuality,  282. 

privies,  strangers  to  the  transaction,  282. 

collateral    action,    282. 

debtor  and  creditor,  282, 
grantee  may  assert  title,  not  acquired  from  grantor,   282, 
grantee  may  "fortify"  title,  282. 

but  not  to  avoid  payment  of  purchase  price,  282, 
qualifications  of  general  rule,  283. 

general  recitals  not  as  conclusive  as  specific  ones,  283, 

general     contractual  recitals,  283. 

recital  of  mortgage  as  lien,  283. 

recitals  by  corporations  as  to  performance  of  conditions,  283. 
deed  must  have  been   delivered,   283, 

valid  in  every  way,  283. 
must  be  by  parties  sui  juris,  283, 

married  women,  283. 

licensor  and  licensee,  283. 

infants,  283. 
where  the  truth  appears  on  face  of  writing,  283. 

conflicting   recitals,    283. 

recitals  inserted  by  fraud,  283. 
as  between  landlord  and  tenant,  284. 
feudal  origin  of  rule,  284. 
payment   of   rent,   284. 

estops  from  denying  relationship,  284. 

what   rights   preserved  to   tenant,   284, 
on  eviction  by  title    paramount,  284. 

where  lease  void  as  contrary  to  public  policy,  284. 

where  lease  otherwise  void,  284. 

tenant  may  show  fraud,  duress,  mistake,  284. 
as  between  others  holding  subordinate  title,  bailees,  etc.,  285. 
licensee  estopped  to  question  licensor's  title,   285. 
validity  of  patent,  who  estopped  to  deny,  285. 
agents,  when  estopped  to  deny  rights  of  principal,  285, 
bailee  cannot  deny  title  of  bailor,  when,  285. 

qualification  of^he  rule,  285. 
entry  on  land  under  contract  to  purchase,  '285. 
acceptor   of  bill  of   exchange  estopped  to   deny  what  facts,  286, 

genuineness  of  signature,  286. 

but  not  genuineness  of  rest  of  bill,  286, 
or  title  of  holder,  286, 
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ESTOVEE,  right  of,  shown,  301,  u.  5. 

BTIDENCE.     See  Order  of  Proof,  809-814. 

exclusionary  rules  of,  necessity  for,  la,  lb,  Ic. 
effect  of  jury  system  of  rules  of,  2,  2a. 
definitions  of,  1-4. 

as  used  in  municipal  law,  3,  3a. 
distinction  between  testimony  and,  782. 
history  of  the  law  of,  la. 
distinguished  from  proof,  4. 
the  term  "testimony,"  4a. 

definition,  4a. 
demonstrative  and  moral  evidence,  5. 

definitions,  5. 

civil  and  criminal  cases,  distinction,  5. 

proof  to  a  moral  certainty,  5. 

proof  beyond  reasonable  doubt,  5. 

definitions  of  reasonable  doubt,  5. 
of  moral  certainty,  5. 
direct  and  circumstantial  evidence,  6. 

definitions,  6. 

distinction,  advantages  and  disadvantages,  6a,  6b,  6o,  6d. 

advantage  of  chain  of  circumstances,  6a. 

kinds  of  circumstantial  evidence,  6b. 

the  prejudice  against  circumstantial  evidence,  6b. 

circumstantial  evidence  more  frequently  considered  in  criminal  case,  6b. 

relation  to  testimonial  evidence,  6e. 

inference  upon  or  drawn  from  inference,  6e. 
competent  and  satisfactory  or  sufficient  evidence,  7. 

definitions,  7. 

slight  evidence,  7. 
other  descriptive  terms,  8,  8a. 

cumulative,  8. 

real,  8a. 

immediate,  8a. 

corroborative,  8b. 

distinction  between  corroborative  and  cumulative,  8b. 

primary,  8o. 

best,  8e. 

secondary,  8o. 

conclusive,  8d. 

incontrovertible,  8d. 

prima  facie,  8e. 

partial,  8f. 

indispensable,  8f. 


rebutting,  8g. 
newly  discovered, 
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EVIDENCE  (Continued). 

amount  of,  effect  of  presumption  of  innocence  on,  16. 

objection  to,  because  of  little  weight,  insufficient,  173. 

if  legally  insufficient,  rejected,  173. 

slight,  when  sufficient  to  show  possession  of  document  with  opponent,  218. 

admissibility,  though  wrongly  obtained,  287,  n.  9. 

to  prove  relationship,  313. 

is  view  by  jury,  405,  408,  409. 

amount  necessary  to  prove  resulting  trust,  422. 

when  may  be  introduced  after  case  is  closed,  810. 

improperly  obtained,  use  of,  884. 

EXAMINATION  OF  WITNESSES.     See  Witnesses,  809-819. 

EXAMINED  COPY.     See  Copies  ;  Documents. 
of  lost  instrument.     See  Copies,  521. 
defined,  523. 
as  evidence,  524. 

EXAMINERS  for  taking  depositions,  654. 

EXCAVATION,  subsequent  filling  in  as  admission  of  negligence,  288. 

EXCEPTIONS  td  evidence,  893,  894. 

EXCHANGE,  bills  of.     See  Negotiable  Papee. 

EXCLAMATIONS,  as  part  of  res  gestae,  349. 
change  from  to  narrative,  349. 

EXCLUSION   of  evidence,  effect  of,  when  improper,  895. 
of  witnesses  from  courtroom,  807. 

EXCLUSIONARY  RULES,  necessity  for,  lb,  Ic. 

EXCUSE  of  witnesses  for  failure  to  obey  subpoena,  799. 

EXECUTION,  issue  and  return  of  nulla  bona,  as  rebutting  presumption  of 
payment,  69,  n.  67. 
best  evidence  of  levy  of,  200a. 

EXECUTION  OF  DOCUMENTS.    See  Attesting  Witnesses;  Documents. 
parol  proof  of,  471. 
how  proved,  526. 
ancient  instruments,  531. 
statutes  affecting  such  proof,  537. 

EXECUTIVE,  judicial  notice  of,  109. 
of  proclamations,  122. 
acts  and  communications  of,  privileged,  762. 
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EXECUTOR   AND   ADKINISTRATOB,   presumed   to   have   performed   their 
duty,  13,  n.  23. 
'bond  of,  when  presumed  to  have  been  given  in  open  court,  37,  n.  81. 
qualified,  when  presumed  from  lapse  of  time,  65a. 
admissions  of  deceased  received  against,  242. 
admissions  of,  do  not  bind  heirs  or  corepresentatives,  253. 

aliter,  if  part  of  res  gestae,  253. 
not  bound  by  admissions  of  heir,  253. 
sales  by,  effect  of  statute  of  frauds,  413. 
trust  arising  from  fiduciary  relations,  425. 
liability  of  as  affected  by  statute  of  frauds,  427. 
bound  by  judgment  against  testator,  587. 
effect  on  heir,  of  Judgment  against,  587,  n.  86. 
judgments  against,  as  evidence,  587. 
effect  on  surety,  of  judgment  against,  591. 

waiver  of  objection  to  privileged  communications  of  testator,  761. 
meaning  of  phrase,  774. 

competency  of,   as   to   transactions   with    deceased.     See   Competekct   op 
Witnesses,  772-796. 

EXEMPLARY  DAMAGES,  relevancy  of  financial  standing.     See  Financial 
Standing,  159-161. 

EXEMPLIFICATIONS,  defined,  523. 
as  evidence,  523. 

EXEMPLIFIED  COPIES,  to  prove  records  of  courts.     See  Authentication; 
Copies;  Records  op  Courts,  623,  624. 

EXEMPTION  of  witnesses  from  arrest.     S«e  Witnesses,  805,  806. 

EXHIBITING  PERSONS  AND  ARTICLES  ON  TRIAL.     See  Inspection. 

EXHIBITS.     See  Depositions. 
to  depositions,  644,  699. 
copies  of,  699. 

EXHUMATION  OF  BODY,  when  ordered  by  court,  399. 

EXISTENCE.  See  Corporate  Existence. 
presumptions  as  to  continuance  of,  58. 
of  statute,  question  for  court,  117. 

EXISTING  STATE  OF  THINGS,  presumption  of  continuance  of,  58-60. 
presumption  of,  overcome  by  that  of  innocence,  101. 

EXONERATION  OF  CARRIER,  burden  of  proof  of,  182. 

EXPECTATION  OP  LIFE,  judicial  notice  of,  129. 
in  dying  declarations,  332. 
Evidence  V — 60 
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EXPERIMENTS,  in  court,  19a. 
relevancy  of,  139. 
before  jury,  403. 
similarity  of  conditions,  403. 
operation  of  machine,  403. 
wearing  certain  clothing,  403. 
handwriting  on  blackboard,  403. 
demonstration  of  loss  of  feeling,  403. 
performance  of  operas,  403. 
materialization  of  "spirits,"  403. 
in  personal  injury  cases,  403. 
performance  of  physical  acts,  403. 
discretion  of  court,  403. 
out  of  courtroom,  407,  410. 

not  included  in  order  to  view,  407. 

when  improper,  407. 

effect  of  consent,  407. 

by  experts,  410. 

where  conditions  same,  139,  410. 

illustrations,  410. 

difficulty  of  reproducing  condition,  410. 

trial  of  case  out  of  courtroom,  410. 

in  personal  injury  cases,  410. 

where  inipossible  to  use  same  article  for  illustration,  410. 

must  be  under  court  supervision,  410. 

jury  must  not  listen  to  evidence  out  of  court,  410. 

nor  inspect  books  or  documents,  410. 

except  by  consent,  410. 

EXPERT  EVIDENCE.     See  Expert  Testimony,  367-392. 

EXPERTS.      See  Expert  Testimony,  367-392. 
opinions  of,  when  not  proved  by  hearsay,  297. 
fees  of,  798. 

when  privileged  from  arrest,  806. 
when  not  excluded  from  courtroom,  807. 
number  may  be  limited,  814. 

EXPERT  TESTIMONY,  admissible  upon  what  subjects  in  general,  359. 
grounds  of  admission,  367. 
who  are  qualified  so  to  testify,  367. 
gualifl cations  of  expert,  368. 
how   acquired,   368. 

by  experience,  368. 
Iby  study,  368. 
definitions   of   expert,   368. 
of  physicians,  generally,  368. 
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EXPERT  TESTIMONY    (Continued). 
of  lawyers,  generally,  368. 
mere  opportunity,  insufficient,  368. 
general  knowledge  of  department  of  specialty,  368. 
preliminary  questions  for  court,  369. 
witness  himself  must  be  examined,  369, 
mode  of  proving,  369. 

matter  of  discretion  for  court,  369. 

conflict  upon  this  point,  369. 

preliminary  cross-examination  permissible,  369. 

full  cross-examination  to  determine  weight,  369. 
mode  of  examination,  370,  371. 

hypothetical  questions.     See  Hypothetical  Questions,  370,  371. 
general  rules. 

expert  not  to  decide  questions  of  fact,  372. 

nor  pass  on  preponderance  of  testimony,  372. 

nor  found  his  opinion  on  part  of  it,  372,  374. 

nor  usurp  province  of  judge,  372,  373,  376,  380. 

courts  disposed  to  restrict  expert  testimony  within  strict  bounds  of 
necessity,  372. 

unskilled  jurors  better  than  biased  experts,  372. 

illustrations,  372,  n.  29. 

proper   object   of  questions   to   experts,   373. 
opinions  based  on  testimony  heard  or  read,  374. 
depositions  or  testimony  given,  374. 
admissible  only  where  no  conflict  in  such  testimony,  374. 
permissible    only   to    experts,   374. 
opinion  cannot  be  given  on  another's  opinion,  374. 
summary  of  objections  to  that  form  of  question,  374. 
when  based  on  part  of  the  testimony,  372,  374. 
opinions  based  on  personal  knowledge,  375. 

questions  need  not  be  hypothetical  in  form,  375. 
such  as  physician  on  condition  of  patient,  375. 
other  illustrations,  375. 
basis  laid  by  stating  facts  known,  375. 
where   personal   knowledge    undisclosed,    375. 
conflict   thereon,   375. 
opinions  based  on  hearsay,  376. 

not  permitted  to  consider  unsworn  statements  gleaned  apart  from  the 

trial,  376. 
as  to  conclusions  of  law,  376. 

possession,  376. 

common  convenience  of  highway,  376. 

partition   fence,   376. 

partnership,  376. 

ownership,  376. 
as  to   questions  of   morals,   376. 
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EXPEET  TESTIMONY  (Continued). 

or  matters  of  speculation,  376. 

or  agreement  with  other   opinions,   376. 
as  to  particular  subjects. 

by  physicians  and  surgeons,  368,  378. 

"what   questions   proper,   378. 

qualification,  378. 

in    mental    cases,    378. 

alienists  and  general  practitioners,  378. 

veterinary  surgeons,  378. 

as  to  poisons,  379. 

practical  experience  requisite,  379. 
ly  chemists,  361,  379. 

as  to  blood  stains,  361. 

as  to  poisons,  379. 
of  mechanics  and  machinists,  380. 
of  artisans,   380. 
illustrations,  380. 

as  to  railroads  and  their  management,  381. 
as  to  electric  street-oars,  381. 

when   competent,   381. 

illustrations,  381. 

not  competent  as  to  negligence,  381. 

nor  to   usurp   province  of  jury,   381. 
as  to  agriculture,  382. 

when  competent,  382. 
with   regard   to    fences,    382. 

noxious  weeds,  382. 

milk,  382. 

fruit,  382. 

stock  and  their  diseases,  382. 

draining,   382. 

time  for  setting  fires,   382. 

generally,    382. 
as  to  insurance  matters,  383. 

when  competent,  383. 
illustrations,  383. 
qualification  of  witness,  383. 
as  to  increase  of  risks,  383. 

questions  as  to  which  there  is  conflict,  383. 
hy  surveyors,   384. 

when  competent,  384. 

not  to  construe  deeds,  384. 
by  engineers,  384. 
by  civil  engineers,  384. 

when   competent,  illustrations,  384. 
by  electrical  engineers,  384. 
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EXPERT  TESTIMONY  (Continued), 
by  miners,  384. 
by  nautical  men,  385. 

when  competent,  385. 
to  wliat  limited,  385. 
qualification  of  expert,  385. 
miscellaneous  illustrations,  386. 
by  millwrights,  millers,  386. 
as  to  guarding  mill  sa-ws,  386. 
by  computers,  386. 
by  artists,  photographers,  386. 
by  telegraphists,  386. 
by  dynamiters,  386. 
by  stock  shippers,  386. 
by  merchants,  386. 
by  packers,  386. 

as  to  writings  of  illiterates  and  others,  386. 
as  to  judging  distance  of  shot  by  powder  marks,  386. 
as  to  number  of  men  required  to  unload  timber-ear  when  timber  and 
car  both  covered  with  ice,  386. 
as  to  values,  387. 

of  land  and  personalty,  proTable  by  experts,  387. 
elements  and  tests,  387. 
qualifications  of  such  experts,  387. 

not  necessary  to  have  seen  property,  387. 
how  knowledge  gained,  387. 
essentials  of  such  knowledge,  387. 
discretion  of  court,  387. 
of  services,  387. 

by  lawyers,  physicians,  nurses,  artists,  authors,  387. 
effect  of  such  testimony,  387. 
as  to  amount  of  damages,  388. 
usually  incompetent,  388. 
conflict  in  condemnation  proceedings,  388. 
as  to  personal  property  inadmissible,  388. 
cross-examination  of  experts,  389. 
latitude  allowed,  389. 
reason  therefor,  389. 
open  to  every  relevant  inquiry,  389. 

illustration,  hypothetical  eases,  as  to  which  no  evidence  given,  389. 
matter  rests  in  discretion  of  court,  389. 
use  of  scientific  books  in,  579. 
infirmity  of,  390,  391. 

severe  strictures  on,  390,  391. 
compensation  of  experts,  390. 
received  with  caution,  391. 
when  valuable,  392. 
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EXPE.ET   TESTIMONY    (Continued)., 
must  be  considered  by  jury,  392. 

opinion  fails  if  any  of  the  supporting  facts  fail,  392. 
experiments  as  to  handwriting  in  presence  of  jury,  403. 
experiments  made  out  of  court  by  experts,  410. 
competent  to  prove  unwritten  law,  502. 

of  foreign  country,  502. 

of  sister  states,  506. 
as  to  handwriting.     See  Handwriting,  546,  556. 

EXPLANATION  of  documents  by  parol.     See  Pakol  Evidence  to  Explain 
Writings. 
false  or  deceptive,  as  admission  of  guilt,  287. 
of  testimony,  by  witnesses,  846,  848,  852. 

EXPLANATORY  PACTS,  relevancy  of,  171,  172. 

EXPLANATORY  STATEMENTS,  when  relevant,  138. 
explosives,  judicial  notice  of,  128a. 

part  received,  rest  admissible,  293-295,  6S5,,  782,  822,  848,  872,  873. 
admissions  without  opportunity  to  make,  -296. 

EXPRESSIONS,  as  to  bodily  feelings.     See  Bodily  Peelings,  349. 

EXTENT  of  cross-examination,  842,  843. 

EXTORTION;  relevancy  of  similar  acts,  144. 

EXTRINSIC  EVIDENCE  of  surrounding  circumstances.     See  Parol  Evidence 
TO  Explain  Writings. 


FABRICATION  of  evidence,  presumption  from,   17,  20. 
effect  of,  17. 
of  documents,  18. 
as  admission  of  guilt,  287. 

PACT.    See  Judicial  Notice;  Presumptions;  Province  of  Judge  and  Jury. 
definition  of,  10a. 
presumptions  of,  10. 
use  of  phraise  "matter  of  fact,"  10b. 
presumptions  must  be  based  on,  104. 
judicial  notice  of.     See  Judicial  Notice,  105-134. 
raising  reasonable  inference,  when  relevant,  139. 
too  remote  to  be  admitted,  137,  138. 

apparently  collateral  may  become  relevant.     See  Reusvanct,  141-145. 
how  affected  by  lapse  of  time,  145. 
which  lies  peculiarly  in  knowledge  of  party,  181. 
expert  not  to  decide  questions  of,  372,  373. 

FACTOR.     See  Agent. 
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FATLUEE    to  produce  evidence,  presumption  from,  19-21. 
to  produce  witnesses,  presumption  from,  21. 
to  testify,  inference  from,  891. 

FAILURE  OF  CONSIDERATION,  relevancy  of,  in  similar  transactions,  140. 

FAIiSA  DEMONSTRATIO  NON  NOCET,  application  of  the  maxim,  474. 

FALSE  IMPRISONMENT,  burden  of  proof,  as  to,  178,  u.  34. 

FALSE  PRETENSES,  relevancy  of  other  acts  of,  144. 

FALSE  REPRESENTATIONS,  relevancy  of  character,  155. 
in  civil  cases,  amount  of  proof  as  to,  195. 
declarations  as  to,  when  admissible,  350. 

PALSTTS  IN  UNO,  FALSUS  IN  OMNIBUS,  903. 
meaning  of  rule,  illustrations,  903. 

testimony  must  be  material  and  known  to  be  false,  903. 
effect  of,  when  corroborated,  903. 
rule  of  permission,  not  mandatory,  903. 

FAMILY.    See  Heirs  ;  Husband  and  Wipe  ;  Parents. 
head  of  the,  90. 

relevancy  of  financial  standing  of,  161. 
conduct  of,  in  matters  of  insanity,  298. 
of  pedigree,  315. 

FAMILY  BIBLE,  entries  in,  as  matters  of  pedigree,  316. 

FAMILY  PORTRAITS,  inscription  on,  as  to  matters  of  pedigree,  316. 

FAMILY  RECOGNITION  of  writings  in  pedigree  cases,  316. 

FAMILY  RESEMBLANCE,  when  relevant,  401. 

FARMERS,  as  experts  in  agriculture,  382. 

books  of  account  of,  when  admissible,  571,  n.  58. 

FAST  DAYS,  judicial  notice  of,  129. 

FATHER.    See  Husband  and  Wife;  Parents. 
conduct  of,  as  affecting  legitimacy,  96. 
same  name  as  son,  when  intended,  100. 
character  of,  in  action  for  seduction  and  criminal  conversation,  152. 

FEDERAIi  COURTS,  regularity  of  proceedings  presumed,  35. 
judicial  notice  of  state  statutes  by,  120. 
foUow  construction  of  state  statute  by  state  court,  120. 
proof  of  judgment  of  st&te  court  in,  627. 
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FEDERAL  COURTS   (Continued). 

depositions  in.     See  Depositions  in  Federal  CotfRTS,  637-655. 
certain  methods  of  discovery  do  not  exist  in,  704. 
subpoena  in,  797. 
subpoena  duces  tecum  in,  802. 

FEDERAL  STATUTES,  proof  of,  501. 

as  to  copies  of  public  records  as  evidence,  520,  538. 
as  to  proof  of  record  of  sister  states,  626. 

FEELINGS.     See  Bodily  Feelings. 

FEE  SIMPLE,  ownership  in,  when  presumed,  75. 

FEES  OF  WITNESSES  must  be  tendered,  798. 
if  not  waived,  798. 
entitled  to,  though  not  examined,  798. 

though  incompetent,  798. 

of  experts,  798. 
when  witness  in  several  cases  at  same  time,  797. 

cross-examination  as  to  amount  paid,  828. 

FELONY,  incapacity  of  infants  to  commit,  98. 

conviction  of,  as  affecting  competency.     See  Compbtenct  of  Witnesses, 
716-718. 

FEMALES,  employment  of  women  doctors  to  examine,  397,  n.  31. 

FEME  COVERT.     See  Husband  and  Wipe. 

FERRY,  presumption  as  to  right  of,  76. 
right  of,  provable  by  hearsay,  301. 

FESTIVAL,  judicial  notice  of,  123,  129. 

FICTITIOUS,  names  and  classical  allusions,  judicial  notice  of,  130. 

FIDUCIARY  RELATIONS.     See  Agent;  Attorney;  Executor  and  Admln- 
istratoe;   Guardian;   Partners;   Trustee. 
burden  of  proof  on  those  acting  in,  190. 
where  writer  of  will  is  legatee,  etc.,  191. 
proof  of  trust,  425. 

FINAL  JUDGMENT,  conclusive  effect  of,  594,  595. 

FINANCIAL  STANDING,  when  irrelevant,  137. 
when  relevant,   137,  159-161. 
generally  irrelevant,  159. 
in  case  of  exemplary  damages,  159. 
when  proof  of,  allowed,  159-161. 
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FINANCIAL  STANDING   (Continued). 
in  case  of  compensatory  damages,  160. 
torts  committed  with  fraud,  malice,  etc.,  159,  160. 
in  breach  of  promise  of  marriage,  160. 
in  seduction,  slander  and  libel,  159,  160. 
in  assault  and  malicious'  prosecution,  159,  160. 
when  the  evidence  should  be  introduced,  160,  n.  3. 
in  case  of  several  defendants,  160,  n.  3. 
other  illustrations,  160,  n.  20. 
criminal  conversation,  159,  160. 
negligence  and  trespass,  159,  160. 
of  relatives  of  defendant  inadmissible,  160,  n.  25, 
of  plaintiff,  161. 

seeking  compensatory  damages,  161. 

seeking  exemplary  damages,  161. 

in  actions  for  seduction,  161. 

in  actions  for  negligence,  161. 

in  actions  for  other  torts,  161. 

in  breach  of  promise  actions,  161. 

illustrations,  161,  nn.  33,  35,  36. 
of  plaintiff's  family,  161. 
how  proved,  162. 

of  reputed  wealth,  162. 

of  actual  wealth,  162. 
according  as  damages  compensatory  or  exemplary,  162. 
the  true  rule  in  such  cases,  162. 

FIEE,  relevancy  of  proof  of  similar  fires,  166,  167. 

burden  in  actions  against  common  carriers  for  setting,  189. 

FIBE  LIMITS  of  city,  best  evidence  of,  200a. 

FIRM.     See  Pabtnees. 

FIRM  BOOKS  as  admissions,  271. 

FISCAL  OFFICERS  OF  U.  S.,  presumption  of  performance  of  official  duty, 
45,  n.  30. 

FISHKBY,  presumption  as  to  right  of,  76. 

FISHING  QUESTIONS,  not  allowed,  707. 

FIXTURES,  parol  proof  of  usage  as  to  removal  of,  by  tenant,  461, 

FLAGS,  judicial  notice  of,  107. 

inscriptions  on,  evidence  of,  205b. 

FLIGHT,  as  admission  of  guilt,  287. 
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F.  0.  B.,  judicial  notice  of  meaning  of,  131. 

FOOTPRINTS,  experiments  as  to,  iOO. 

FOECIBLE  ENTRY,  judgment  as  res  judicata,  598,  n.  42. 

FOREIGN  CORPORATION,  when  service  on,  cannot  be  made  by  service  on 
officer,  805,  806. 

FOREIGN  COUNTRY,  depositions,  how  taken  in,  700. 

FOREIGN  COURTS,  judgments  of.     See  Judgments,  614-616. 

FOREIGN  CURRENCY,  when  judicially  noticed,  126. 

FOREIGN  .DEPOSITIONS.     See  Letters  Eogatoet. 

FOREIGN  GOVERNMENTS,  judiijjal  notice  of,  107. 
of  acts  of  the  executive  with  regard  to  them,  107. 
of  their  recognition,  107. 
of  relations  with  them,  107. 

FOREIGN  JUDGMENTS,  judicial  notice  of,  107a. 
effect  of.    See  Judgments,  614-616. 

FOREIGN  LAWS.     See  Depositions;  Laws  or  Foeeign  Counteies;  Letters 
Rogatory. 

FOREIGN  NAMES,  as  to  judicial  notice  of,  130. 

FOREIGN  NATIONS,  judicial  notice  of,  106,  107. 

FOREIGN  RECORDS,  how  proved.     See  Authentication;   Copies;   Deposi- 
tions; Judgments;  Letters  Rogatory;  Records  of  Courts. 

FOREIGN  STATES,  judicial  notice  of,  107. 

FOEEIGN  STATUTES.     See  Laws  or  Foreign  Countries. 
proof  of,  502,  503. 

FOREIGNER,  leading  questions  in  examination  of,  818. 

FORFEITURE    of  property  by  corporation,  no  presumption  as  to,  55. 
privilege,  when  answer  would  subject  witness  to,  892. 

FORGED  INSTRUMENTS,  presumption  as  to  dates  of,  51. 

FORGERY,  communications  to  attorney  as  to,  when  not  privileged.  753,  n.  17. 

FORGETFUL  WITNESS,  leading  questions  asked,  818. 

FORGOTTEN   FACTS.    See   Rettreshinq   Memory;    Competency   of   Wit- 
nesses, 724,  n.  85. 
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FOEMEE  OWNEB,  admissions  of.     See  Admissions,  244^-247. 

rOEMEE  EECOVEEY,  best  evidence  of,  200a. 
when  conclusive,  585. 

FOEMEE  STATEMENTS,  impeachment  by  proof  of.     See  Witnesses,  845- 
849. 

FOEMEE  TEIAL,  in  same  court,  when  judicially  noticed,  124. 
admissions  at,  236,  n.  40. 
testimony  taken  at,  when  admissible.     See  Attorney,  258,  259;  Hearsay 

Evidence,  336-343. 
juror  may  testify  as  to  facts  of,  766. 
effect  of  introduction  of  testimony  of   deceased   or  incompetent   witness 

taken  at,  782. 

FOETUNE-TELIiEES,;'presumption  as  to  dealings,  13,  n.  23. 

FOUNDATION  for  impeachment.     See  Laying  Foundation. 

FEAUD.    See  Statute  op  Frauds. 
not  presumed,  13,  78. 

amount  of  proof  to  establish  charge  of  crime,  in  action  for,  16,  n.  59, 
relevancy  of  similar  acts,  140-142. 
relevancy  of  character  in  actions  for,  154,  155. 
proof  may  be  circumstantial,  13. 
mixed  questions  of  law  and  fact,  175. 
burden  of  proof  on  one  asserting,  179,  n.  38,  192. 
amount  of  proof  of,  192. 
proof  of  may  be  circumstantial,  13,  192. 
statutes   creating  presumption   of  when,   196. 
devise  procured  by,  426. 
statute  of  frauds  does  not  prevent  proof  of,  431. 

proved  by  parol,  431-435. 
relating  to  specialties,  proof  of,  435. 
usurious  and  illegar  contracts,  436,  n.  41. 
in  consideration  of  deeds,  parol  proof  of,  469,  470. 
upon  testator,  declarations    of,  482. 
in  deeds,  parol  proof  of,  485. 
in  acknowledgments,  parol  proof  Of,  490. 
shown  to  impeach  judgment  against  principal,  in  action  against  surety, 

591. 
shown  to  impeach  foreign  judgment,  616. 
when  shown  to  impeach  judgment  of  sister  states,  618. 

domestic  judgments,  619. 
return  of  officer,  impeached  for,  632. 
when  compelled  to  disclose,  under  discovery,  708. 
in  confidential  communications  of  husband  and  wife,  736. 
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FRAUD   (Continued). 

confidential  communications  to  aid,  753. 
award  of  arbitrators,  impeached  for,  763. 
full  cross-examination  as  to,  821,  842. 
statute  of.     See  Statute  of  Frauds. 

FRAUDULENT  CONVEYANCE,  relevancy  of  character,  155. 

FRAUDULENT  INTENT,  relevancy  of  similar  transactions,  142. 
as  to  alterations  of  instruments,  559,  566. 

FRAUDULENT  VOTING,  relevancy  of  similar  acts,  144. 

FREE  MASONS,  judicial  notice  of,  123,  n.  8.-1- 
statements  of,  not  privileged,  771,  u.  37. 

FUNCTIONS  OF  JUDGE  AND  JURY.     See^RovmcE  of  Judge  and  Juby. 

FUTURE  PUNISHMENT,  belief  in,  as  affecting  competency,  712. 

FUTURES,  presumption  as  to  agreement  to  deal  in,  13,  n.  23. 

G 

GAMBLER,  presumption  of  continuance  as,  58. 

GAMBLING,  relevancy  of  similar  acts,  144. 

statute  as  to  burden  of  proof  in  prosecution  for,  196. 
cross-examination  as  to,  to  affect  credibility,  832,  833. 

GAMES  AND  GAMING,  when  judicially  noticed,  128. 

GARMENT,  inspection  of,  by  jury,  399,  400,  n.  64. 

GARNISHEES.     See   Competency  op  Witnesses,   779;    Confidential   Com- 
munications, 754,  n.  40. 

GASES,  judicial  notice  of  nature  of,  128,  n.  86. 

damage  done  by,  relevancy  of  collateral  facts,  164. 

GAZETEER  OF  UNITED  STATES,  when  inadmissible,  584,  n.  53. 

GENERAL  DENTAL,  proof  of  bad  reputation,  under,  150. 

GENERAL  INTEREST,  hearsay   relating  to,  when  admissible.     See  Hearsay 
Evidence,  301,  302. 

GENERAL  LAW,  incorporation  under,  proof  of  corporate  existence,  114,  115. 

GENERAL  RECITALS  in  instruments,  effect  as  estoppel,  283. 

GENERAL  USAGE.     See  Usaob,  46G. 
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GENUINENESS  of  documents,  statutes  as  to  admission  of,  537. 
of  handwriting.     See  Handwriting. 

GEOGEAPHICAL  FEATUEES,  judicial  notice  of,  127. 

GEOGRAPHICAl,  SITUATION,  of   counties,   judicially  noticed,   108a,   108b. 

GESTATION,  period  of,  judicial  notice  of,  129. 

GESTURE,  dying  declarations  made  by,  335. 
similarity  of,  to  establish  relationship,  401. 

GIFT,  presumption  of,  husband  and  wife,  90. 

GOD,   belief  in,   as   affecting  competency,   712,   713. 

GOOD  CHABACTEE.     See  Character. 

proof  of,  generally  irrelevant,  154,  155,  158,  868. 
when  relevant,  157. 

GOOD  FAITH,  presumed,  13. 

may  be  shown  as  to  illicit  relation,  89. 
direct  evidence  as  to,  146. 
collateral  facts  to  show,  146. 
party  may  testify  as  to,  170a. 

GOODS,  sale  of,  relevancy  of  proof  of  other  sales  of,  140. 

sale  of,  under  statute  of  frauds.    See  Statute  of  Frauds,  428-430. 
identification  of,  450,  u.  11,_ 

GOVERNMENTS,  presumptioli  of  continuance  of  form  of,  58. 
judicial  notice  of  foreign  and  domestic,  106,  107. 
in  case  of  disputed  existence,  106. 

GOVEENOE,  judicial  notice  of,  109. 

when  communications  of,  privileged,  762. 

GRAND  JURORS,  when  clorapetent  witnesses,  765. 

GRAND  JUEY,  when  presumed  duly  subpoenaed,  34,  n.  64. 
transactions  of,  privileged,  765. 
relaxation  of  rule,  765. 

as  to  statements  of  witnesses  before  them,  765. 

not  to  impeach  indictment,  765. 

GRANTEE    may    assert    title    not    acquired    from   grantor,    when,    282.     See 
Admissions,  239-241. 
incompetent  as  to  transactions  with  a  deceased  or  incompetent,  777,  n.  89. 

GKANTEES,  wrongly  described  as  husband  and  wife^  452. 
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•GEANTOE,  declarations  of,  as  against  grantee.     See  Admissions,  239-241. 
illustrations  of  the  rule,  240. 
limitations  of  the  rule,  241. 
estoppel  to  deny  recitals  in  deed,  281,  283. 
in  possession,  declaration  of,  352. 
incompetent  as  to  transactions  with  a  deceased  or  incompetent,  777,  n.  89. 

GEANTS.     See  Deeds. 
presumption  of,  76. 

when  presumed  to  be  on  condition,  76. 
from  remote  grantor,  when  presumed,  76. 

GEAVESTONES,  inscription  on,  to  prove  pedigree,  316. 

GEEAT  SEAL,  judicial  notice  of,  107. 

GEOANS,  as  part  of  res  gestae,  349. 

GEOSS  NEGLIGENCE.     See  Negligence. 

6E0WING  TEEES.     See  Sales. 

GUAEANTY,  proof  of  under  stat'ate  of  frauds,  427. 
how  affected  by  statute  of  frauds,  427. 
where  promise  is  to  pay  debt  of  the  person  himself,  427. 
rules  emanating  from  the  English  leading  case,  427. 
cases  not  within  the  statute,  427. 
to  whom  was  the  credit  given,  427. 
continuity  of  third  person's  liability,  427. 

guaranty  may  relate  to  past,  present  or  future  debt,  427. 

extrinsic  aids  to  construe,  427,  n.  56. 
novation,  definition  of,  427. 

liability  of  executors  and  administrators  under  statute,  427. 
limitation  of  by  parol,  434,  n.  1. 
continuing,  parol  evidence  to  show,  453,  n.  46. 

GUAEDIAN   and  ward,  transactions  between,  burden  of  proof,  190. 
admissions  by,  266. 

declarations  of,  as  part  of  res  gestae,  266,  351. 
trust  arising  from  fiduciary  relations,  425. 
effect  on  surety  of  judgment  against,  591. 

competency  of,  as  to  transactions  with  deceased  or  incompetent,  777,  n.  89, 
793. 

GUAEDIANSHIP,  for  insanity,  presumption  of  insanity  from,  59. 

GUESSING,  witness  may  be  asked  whether  he  is,  826. 

GUEST,  burden  of  proof  in  loss  of  goods,  187. 
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GrUILT,  not  presumed,  12. 

must  be  proved  beyond  a  reasonable  doubt,  16. 
proof  of,  when  in  issue  in  civil  eases,  195. 
admission  of,  from  conduct,  287. 

GUN,  inspection  of,  by  jury,  400,  n.  64. 


HABEAS  CORPUS,  presumption  of  innocence  in  cases  of,  12,  n.  99. 
judgment  as  res  judicata,  598,  n.  42. 

HABEAS  CORPUS  AD  TESTIFICANDUM,  writ  of,  where  witness  confined, 
803. 

HABITS,  presumption  as  to  continuance  of,  58. 
of  animals,  when  relevant,  165. 
shown  on  cross-examination,  826. 

HANDBILLS,  as  admissions,  270. 

HANDWRITING,  parol  proof  of  genuineness  of,  203a. 
proof  of  telegram  by  proving,  210. 

proof  of,  of  deceased  person  to  admit  entries  by,  in  due  course  of  busi- 
ness, 320. 
opinions  of  ordinary  witnesses  as  to,  366. 

of  experts  as  to  deciphering  and  identifying  writing  and  marks,  386. 

of  illiterate  persons,  386. 
obscure,  defaced,  blurred  or  difficult  to  read,  455. 
experiments  as  to,  before  jury,  403. 

proof  of,  when  sufficient  in  case  of  attesting  witness,  529,  535. 
statutes  affecting,  proof  of,  537. 
hest  evidence  in  proof  of,  545. 
defined,  545. 

writer  need  not  he  called,  545. 
reason  therefor,   545. 

weight  to  be  attached  to  evidence  of,  545. 
one  who  has  seen  another  write,  competent,  546. 
the  mental  standard  for  comparison,  546. 

weight  of  such  testimony,  546. 

tests  for   judgment  of   witness  to,   546. 

acknowledgment  or  admission  of,  546. 

Stephen's  rule,  546. 

intelligent  acquaintance  with,  546. 

knowledge  of,  necessary,  546. 

degree  of  knowledge  required,  546. 

■witness  who  has  seen  party  write  only  once,  546. 

witness  unable  to  read  or  write,  546. 
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HANDWRITING  (Continued). 

familiarity   with  mark   of   another,   527,   546. 

signature  of  firm,  546. 
knowledge  of,  gained  hy  correspondence,  547. 

effeet  of  mere  receipt  of  letters,  547. 
of  use  of  official  stationery,  547. 

letters  or  documents  must  be  genuine,  547. 

where  parties  have  acted  on  them,  547. 

•witness  need  not  be  party  to  correspondence,  547. 
may  6e  gained  in  course  of  business,  54S. 

bank  ofiSeers  as  to  bank  bills,  548. 

other  officials,  548. 

illustrations,  548,  n.  83. 
business  need  not  necessarily  be  commercial,  548. 
from  examination  of  official  documents,  548. 
proper  foundation  for  evidence  of,  to  be  laid,  548. 
proof  of  is  opinion  founded  on  recollection,  548,  n.  88. 
value  of  such  testimony,  549. 

prima  facie  competent,  549. 

depends  on  means  of  knowledge,  549. 
knowledge  acquired  for  purpose  of  testifying,  549. 
familiarity  with,  necessary,  549. 
the  questions  for  the  jury,  549. 
simulated  or  disguised,  549,  553. 
opinion  as  to,  549,  555. 
nonexpert  opinion  as  to,  549. 
iise  of  writing  written  for  comparison  at  trial,  550. 

written  before  trial,  550. 

at  trial,  when,  550. 

writing  post  litem  motam,  550. 

when  satisfactory  test  of  genuineness,  550. 

when  at  request  of  adverse  party,  550. 

can  court  compel  party  to  write  for  purpose  of,  403,  550. 

comparison  generally,  551-555. 

rule  in  England  as  to,  551. 

conflicting  views  in  United  States,  552. 
rule  generally  adopted,  552. 
tendency  to  more  liberal  rule,  552. 
statutes  affecting,  552. 
evils  apprehended  from  same,  552. 
definition  of  "disputed  writing,"  552. 

comparison  of  simulated  signatures,  553. 

of  simulated  and  forged  signatures,  553. 

of  absolute  and  characteristic  similarity,  553. 

signatures  written  merely  for  comparison  post  litem  motam,  553. 

theory  of  similarity  of  genuine  signatures,  553. 

writing  used  for  comparison  must  be  genuine,  553. 
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HANDWRITING  (Contimied). 

distinction   between   simulating   writing   of   others   and   dissimulating 

one's  own,  553. 
by  photographic  copy,  581. 
to  prove  identity,  553. 
exceptions — allowing  comparison,  554. 
ancient  documents,  554. 
the  maxim.  Lex  nan  cogit  iinpossihilia,  554. 
instruments  properly  in  evidence,  554. 
what  are  "properly  in  evidence,"  554. 
impossible  to  keep  from  jury,  554. 
writings  used  for  comparison  must  be  shown  to  6e  genuine,  555. 
must  be  at  the  trial,  555. 
what  constitutes  such  proof,  555. 
admissions,  555. 
introduction'  unobjected  to,  555. 
opinions  as  to  genuineness,  555. 
insufficient  proof  of  genuineness,  555. 
letter-press  copies  as  basis  for,  555,  n.  46. 
photographic  copies,  555,  n.  46. 
standard  of  comparison  to  be  proved  to  satisfaction  of  judge,  555, 

581. 
his  decision  on  preliminary  question  final,  555. 
expert  testimony  as  to,  556. 
illustrations,  556,  n.  58. 
comparison  of,  556. 
when  competent,  556. 
weight  of,  556. 
theory  on  which  testimony  admitted,  556. 

the  analogy  of  circumstantial  evidence,  556. 
what  persons  competent  as  to,  556. 

bank  officials,  merchants,  lawyers,  556,  u.  69. 

teachers,  bookkeepers,  etc.  556,  n.  69. 
qualifications  of,  556. 
low  order  of  testimony,  556. 
latitude  in  cross-examination,  556. 
in  respect  to  peculiarities  of  orthography,  558, 
Judge  Clayberg's  article  thereon,  556. 

HARVEST  TIME,  judicial  notice  of,  129. 

HATRED,  feeling  of,  may  be  inquired  into,  828. 

HEAD  OF  THE  FAMILY,  presumption  as  to,  90. 

HEADS  OF  BUREAUS,  judicially  noticed,  109. 

HEALTH,  presumption  of  continuance  of,  58. 

condition  of,  when  shown  by  declarations,  349. 
experiments  to  show,  in  presence  of  jury,  403, 
Eyidenoe  V — 61 
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HEAESAY  EVIDENCE,  not  admitted  to  prove  loss  of  writing,  216. 
declarations  of  officers  of  public  corporations,  when  are,  267. 
defined,  297. 
reasons  for  its  exclusion,  297. 

mode  of  exclusion,  2-97. 

application  to  strike  when  discovered,  297. 

excluded  even  where  no  better  evidence,  297. 

where  not  objected  to,  297. 

presumption  of  testimony  from  owii  knowledge,  297. 
illustrations  of,  297a. 
may  relate  to  what  is  done,  written  or  said,  298. 

and  to  what  is  printed,  298. 

hearsay  twice  removed,  298. 

official  records,  298. 

letters  addressed  to  a  deceased  testator,  298. 

mere  acts  of  stranger  warrant  no  inference,  298. 

where  witness  can  also  testify  of  his  own  knowledge,  298. 
may  include  things  stated  under  oath  or  against  interest,  299. 

voluntary  affidavit  of  ex  parte  deposition,  299. 
■  juror's'  affidavit  after  trial,-  299. 

answers  to  interrogatories,  299. 

power  of- court  to  strike  out,  299. 
when  apparently  contrary  to  interest  of  declarant,  299. 
statements  apparently  hearsay  may  be  origiiml  evidence,  300. 
whether  things  were  written  or  spoken,  300. 

Blander  or  libel,  300. 

proof  of  good  faith  in  mitigation  of  damages,  300. 
statements  material  to  sho\T  knowledge  or  information,  300. 

calling  attention  of  defendant's  workmen  to  impending  danger,  300. 

malicious  prosecution,  300. 

proof  of  parol  contract  by  third  person,  300. 

proof  of  search  for  one  missing,  300. 

cases  of  self-defense,  reputed  ownership,  300. 

proof  of  age,  date  of  birth,  300. 

other  illustrations,  300. 

exceptions. 

matters  of  public  and  generdl  interest,  301,  302. 

restricted  to  declarations  of  deceased  persons,  301. 
to  and  against  ancient  rights,  301. 
facts  to  which  reputation  or  tradition  applies,  301. 
facts  of  quasi-Tpuhlie  nature,  301. 
when  admission  justified,  301. 
reasons  for  rule,  301. 
loss  of  original  plan  of  city,  301. 
illustrations,  301. 
public  and  merely  general  rights  distingui^shed,  302. 

necessity  for  showing  declarant's  means  of  knowledge,  302, 
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HEARSAY  EVIDENCE   (Continued). 

burial  of  iminimente  of  title,  302. 

no  licenses  granted  for  many  years  in  county,  302. 
as  to  boundaries.     See  Boundaries,  303-307. 
ancient  docyuments,  in  support  of  possession,  308. 

difficulty  of  furnishing  strict  proof  of,  308. 

effect  of  recitals,  308. 

on  lost  deeds,  308. 

custody,   308. 

rule  for  admission,  308. 

possession  or  other  corroboration  imperative,  308. 
.genuineness  may  be  shown  by  other  facts  as  well  as  possession,  308. 

what  term  "ancient  document"  includes,  308. 

illustrations,  308. 

copies  of  ancient  documents,  308a. 

distinction  between  recent  and  ancient  copies,  308a, 

record  copies,   308a. 
documents  to  come  from  the  proper  custody,  309. 

test  as  to  what  is,  309. 

connection  between  possession  and  persons  interested,  309. 

lease  in  lessor's  possession,   309. 

lease  in  lessee's  possession,  309. 

will  improved  in  possession  of  testator's  son,  309. 

mode  of  proof  of,  309. 
effect  of  modern  enjoyment,  309. 

declarations  rrmst  have  been  made  before  controversy  arose,  310,  311. 
the  test  of  ante  litem  motam,  310.  ■ 

reason  for  it,  310. 

declarations  made  before  and  repeated  after,  310. 
summary  of  requisites,  310. 
meaning  of  the  rule,  311. 
meaning  of  Us  mota,  311. 
limitation  to  particular  subject,  311. 
its  application  to  matters  of  pedigree,  311. 
as  to  questions  of  pedigree.     See  Pedigree,  312-318. 
entries  in  books  as  part  of  res  gestae.     See  Entries,  319-322. 

by  persons  still  living.     See  Entries,  320,  321. 

by  party  in  course  of  business,  322. 
part  of  res  gestae,  322. 

by  deceased  person  against  interest.     See  Deceased  Persons,  323-330. 
dying  declarations.     See  Dying  Declarations,  331-335. 
exceptions  as  to  deceased  witnesses. 

testimony  taken  in  former  action  or  trial,  336. 
where  vritness  dead  and  parties  and  issue  same,  336. 
where  valid  reason  exists  for  his  nonproduction,  336. 
when  testimony  can  be  substantially  reproduced,  336. 
practice  in  federal  courts,  336,  li.  63. 
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HEAESAY  EVIDENCE   (Continued). 

exact  identity  of  parties  not  necessary,  337. 

explanation  of  "former  action  or  trial,"  337. 

precise   nominal   identity  not   indispensable,   337. 

general  rule  as  to  conditions,  337. 

privity  of  interest  sufficient,  illustrations,  337. 
parties  should  be  substantially  same  or  in  privity,  338. 

other  parties  to  record,  338. 

tenants  in  common,  executor  and  devisee,  heir  and  administrator,  338. 

codefendants,  338. 

illustrations,   338. 
form  of  proceedings  may  be  different,  339. 

any  former  trial,  339. 

plaintiff  in  one  action,  defendant  in  another,  339. 

testimony  given  before  commissioners,  339. 
arbitrators,  339. 
coroners,  339. 

at  a  preliminary  hearing,  339. 
conflict  where  no  jurisdiction  at  first  trial,  339. 

where  both  testified  at  former  action  and  one  since  deceased,  339. 
opportunity  for  cross-examination  on  former  trial  essential,  340. 

privilege  waived  by  failure  to  cross-examine,  340. 

general  propositions  for  guidance,  340. 

actual  cross-examination  not  prerequisite,  340. 

the  opportunity  sufficient,  340. 

exception  thereto,  340. 
death  of  former  witiiess,  341. 

strict  rule  as  to,  in  England,  under  common  law,  341. 
relaxation  of  rule,  conflict  in  this  country  as  to,  341. 
physical,  mental  or  legal  incapacity  of  former  witness,  341a. 

where  witness  has  become  insane,  341,  341a. 

where  witness  regarded  as  mentally  dead,  341a. 

where  witness  unable  to  testify  from  sickness,  341a. 

where  witness  is  of  advanced  age,  341a. 

power  of  court  as  to  continuance,  341a. 

what  foundation  to  be  laid,  841a. 

as  to  nature  of  ailment,  etc.,  341a. 

effect  of  failure  of  witness  partially  or  wholly  to  recollect,  341s. 

witness  convicted  of  infamous  offense,  341a. 

is  kept  away  by  opposite  party,  341,  342. 
where  absent  from  state,  342,  342a. 

interrogatories  duly  crossed,  342. 

where  absent  from  county,  342. 

rule  in  Iowa,  342. 

where  witness  has  absconded,  342a. 

where  residence  cannot  be  ascertained,  342a, 

where  witness  is  beyond  sea,  342. 
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HEARSAY  EVIDENCE   (Continued). 

where  deposition  might  have  been  taken,  342. 

temporary  absence,  342. 
sometimes  held  that  deposition  must  be  taken,  342,  342a. 
efforts  to  obtain  testimony  must  be  shown,  342,  342a. 
efforts  to  compel  his  attendance,  342. 
where  witness  in  court,  342. 

absence  through  connivance  of  opposite  party,  342a. 
absence  on  official  duty,  342a. 
power  of  court,  342a. 

discretion  of  court  not  reviewable  except  abused,  342a,  * 

burden  of  proof,  342a. 
the  rule  in  criminal  eases,  342b. 
mode  of  proving  former  testimony,  343. 

not  necessary  to  prove  exact  words,  343. 

substance,  not  legal  effect,  sufficient,  343. 

substance  of  whole  testimony  to  be  given,  343. 
existence  of  stenographic  notes  does  not  exclude  oral  testimony,  343. 
what  may  be  used  to  refresh  memory  of  witnesses,  343. 

minutes  taken  by  judges,  attorneys,  stenographers  and  other  officers 
of  court,  343. 
by  stenographers  as  evidence,  343. 

bill  of  exceptions,  conflict  as  to,  343. 

affidavit  insufficient,  343. 

evidence  through  interpreter,  343. 

objections  not  raised  on  former  trial,  343. 

where  testimony  introduced  as  admission  against  party  making  it,  343. 
opinion  of  experts  based  on,  375. 
letters  as  hearsay,  583. 
inadmissible  on  cross-examination,  843. 
not  admissible  on  re-examination,  873. 

See,  also,  Eefreshinq  Memory,  874-883. 

HEATHEN,  mode  of  swearing,  715. 

HEAVENLY  BODIES,  judicial  notice  of  course  of,  129. 

HEIBS,  estopped  by  admissions  of  ancestor,  242. 

not  bound  by  admissions  of  executor  or  administrator,  253. 

aliter,  if  part  of  res  gestae,  253. 

admissions  of,  as  against  executor  or  administrator,  253.. 

admissions  of,  as  against  coheir,  253. 

bound  by  judgments  against  testator  of  ancestor,  587.. 

effect  of  judgment  against  representative,  587. 

meaning  of  term,  774. 

when  competent  as  to  transactions  with  a  deceased  or  incompetent,  779. 

HEED-BOOK  as  evidence,  582,  n.  30. 
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HIGrHWAY,  regularity  of  laying  out  of,  presumed,  47. 
relevancy  of  other  accidents  on,  163. 
parol  proof  of  existence  of,  203a. 
evidence  of  subsequent  repairs,  388. 
public  character  of,  when  provable  by  hearsay,  301. 
shown  by  photograph,  581,  u.  2. 
judgments  to  prove,  as  against  strangers,  588,  u.  5. 

HISTORIES,  when  may  be  resorted  to,  125. 
admissibility  of  facts  in,  584. 
when  competent  as  evidence,  584. 
ground  of  reception,  584. 
requisites  of,  584. 

events  recently  transpired,  584. 

past  facts,  584. 
of  general,  not  local,  concern,  illustrations,  584. 
of  mere  private  rights,  584. 
statutes  respecting,  584. 
in  Oregon,  584,  n.  56. 
in  Utah,  584,  n.  56. 

HISTORY,  matters  of,  judicial  notice  of,  125. 
of  subjects  of  universal  notoriety,  125. 
of  Indians  and  their  settlements,   125. 
of  state  history,  125. 

HOLIDAYS,  judicial  notice  of,  123. 

HOMESTEAD,  burden  of  proof  of,  181. 

HOMICIDE,  malice,  when  presumed,  29. 
intentional,  presumed  unlawful,  29. 
relevancy  of  similar  acts,  144. 
to  repel  inference  of  accident,  147. 
of  quarrelsome  character,  156. 
threats,  when  relevant,  146. 

confessions  of  deceased  as  to,  received,  324,  n.  62. 
statements  of  others  that  they  committed  the,  mere  hearsay,  297. 

HONESTY,  when  presumed,  13. 

of  servant,  when  presumed,  13,  n.  21. 

HORSE.     See  Animals. 

relevancy  of  habits  of,  165. 

expert  testimony  as  to,  382. 

as  to  speed,  362. 

admissibility  of  scientific  books  as  to,  578,  n.  54. 

HOSTILE  WITNESSES.     See  Witnesses,  817,  828,  829,  850. 
leading  questions  proper,  817, 
credibility  of,  901. 
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HOTEL,  usages  of,  when  not  binding,  464,  n.  57. 
register,  photograph  of  as  evidence,  581,  n.  2. 
public  character  of,  newspaper  advertisements  as  to,  582. 

HOTEL-KEEPERS.     See  Innkeepers,  187. 

HOTEL  EEGISTEE,  best  evidence  of,  200a.      . 

HUMAN  LIFE,  average  duration  of,  judieial  notice  of,  129. 

HUSBAND,  bad  character  of,  in  actions  for  seduction  and  criminal  conversa- 
tion, 152. 

HUSBAND  AND  WIFE,  presumption  as  to  necessaries,  90.     See  Peesump- 

TIONS. 

presumption  of  agency,  90. 

husband"  head  of  family,  90. 

as  to  coercion  by  husband,  91,  92. 

nature  and  limits  of,  92. 

widow's  year  of  mourning,  93,  n.  57. 

cannot  deny  sexual  intercourse,  97,  733. 

transactions  between,  burden  of  proof,  190. 

no  presumption  of  undue  influence  from  bequests  of  one  to  the  other,  191. 

admissions  of,  260. 

declarations  of,  when  competent  against  each  other,  260. 

when  part  of  res  gestae,  260. 
each  may  act  as  agent  of  the  other,  260. 

authority  not  implied  from  marriage  alone,  260. 
except  in  cases  of  necessaries,  260. 

when  presumption  of  agency  legally  raised,  260. 

agency  enforced  by  circumstances,  260. 

illustrations,  260. 

when  coparties,  260. 

admissions  of  wife  in  respect  to  her  own  property,  260. 
more  readily  inferred  than  in  case  of  other  persons,  261 

if  within  the  scope  of  authority,  261. 

power  to  make  admissions  generally,  261. 
admissions  in  actions  for  divorce,  262. 

regard  to  be  i^d  to  state  being  interested  for  certain  purposes,  262. 

to  be  scrutinized  closely  in  such  eases,  262. 

when  testified  to  by  interested  parties,  262. 

when  uncorroborated,  262. 

when  by  the  paramour,  262. 
when  persons  estopped  to  deny  the  relation  of,  276a. 
dying  declarations  of  each,  as  against  other,  333. 
trust  arising  from  fiduciary  relations,  425. 
as  to  each  other's  book  accounts,  573. 
judgments  relating  to  one  spouse  only,  587,  n.  86. 

in  actions  for  wife's  personal  injuries,  587,  n.  86. 
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HUSBAND  AND  WIFE   (Continued).  _ 

judgments  relating  to,  when  admissible  against  strangers,  588. 

cannot  deny  sexual  intercourse,  733. 

confidential  communications  upon  examination  of  adverse  party,  708. 

competency  of,  as  witnesses.     See  Competency  or  Witnesses,'  732-747. 

common-law  rule  as  to,  733. 

the  maxims.  Nemo  in  propria  causa  testis  esse  debet,  733. 
Nemo  tenetur  seipsum  accusare,  733. 

absolute  prohibition  of  testimony,  733. 
grounds  of,  733. 
public  policy,  733. 

exception  in  collateral  proceedings,  733. 

illustrations,  733,  n.  70. 
where  interest  of  either  party  directly  involved,  733. 
on  questions   of  legitimacy  of  children,  733. 

access,  733. 
in  cases   of   eoparties,   733,   734. 
in  bastardy  cases,  733. 

modern  rulings,  733. 
in  criminal  cases,   734. 

marriage  after  indictment,  734. 

exception  as  to  personal  violence,  734,  746. 
where  spouse  is,  coparty  with  others,  734. 
in  prosecutions  for  bigamy,  734. 

first  wife  incompetent,  734. 

rule  as  to  challenged,  734. 

when  second  wife  competent,  734. 
confidential    communications    of.     See    Confidential     Communications, 

735-747. 
statutes  relating  to  competency  of,  743,  745-747. 

incompetent  as  to  transactions  with  a  deceased  or  incompetent  person,  778. 
competent  as  to  transactions  of  deceased  with  third  person,  790. 

HYPNOTIC  INFLUENCE  as  affecting  competency  of  witness,  724. 

HYPNOTISM,  as  to  judicial  notice  of,  128. 

HYPOTHETICAL  QUESTIONS  in  examining  experts,  370. 
basis  of,  370,  371. 
should  not  be  put  to  nonexperts,  370. 
facts  which  testimony  tends  to  prove,  370. 
form   of,   370,   377. 

no  exclusive  formula,  377. 

formula  of  Shaw,  C.  J.,  377. 

other  formulae,  377. 

guides  for  framing  the  question,  377. 

in  personal  injury  cases,  377. 
to  be  based  on  proof,  371. 
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HYPOTHETICAL  QUESTIONS  (Continued), 
substance  of,  371. 

need  not  include  theory  of  adversary,  371. 
each  side  uses  its  own,  371. 
may  be  based  on  what  facts,  371. 

need  not  include  all,  371. 

other  cases  excluded,  377. 

test  of  propriety,  371. 

what  questions  should  be  rejected,  371. 

when  truth  of  facts  assumed  left  to  jury,  371. 

cross-examination  on,  371. 
length  of,  377. 

discretion  of  judge  as  to,  377. 

objection  to  must  be  specific,  377. 


IDENTITY.     See  Inspection  or  the  Person. 

presumption  as  to,  100. 

of  name  in  indictment,  100. 

of  writing  may  be  proved  by  parol,  203a,  204. 

by  opinions  of  ordinary  witnesses,  361. 

substantial,  of  parties  and  issue  to  render  testimony  at  former  trial  ad- 
missible, 337,  338. 

proof  of,  by  inspection,  398,  401,  402. 

of  subject  matter,  parol  proof  of,  450. 
illustrations,  450,  n.  11. 

of  parties  proved  by  parol,  451,  452. 

of  property  in  wills,  parol  proof  of,  476. 

of  legatee  in  wills,  parol  proof  of,  477. 

of  land  described  in  deed,  485. 

proved  by  comparison  of  handwriting,  553. 

shown  by  photographs,  581,  n.  2. 

leading  questions  proper  as  to,  817. 

IDIOMS,  judicial  notice  of,  130. 

IDIOTS,  inspection  of,  to  prove  idiocy,  394. 
when  competent  as  witnesses,  719. 

IGNORANCE,  knowledge  of  law  presumed,  23. 

leading  questions  asked  when  witness  ignorant,  818. 
of  vfitness  as  to  privilege,  887. 

ILLEGALITY    of  contract  not  presumed,  85. 
burden  of  proof  as  to,  179,  n.  38. 

illegal  and  usurious  contracts,  proof  of  fraud,  436,  n.  41. 
proved  by  parol,  436,  495. 
of  mortgage,  proved  by  parol,  499. 
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ILLEGITIMACY.     See  Legitimacy. 

declarations  of  deceased  person  as  to  own,  not  admissible,  312. 

ILLICIT  COHABITATION,  raises  no  presumption  of  marriage,  89. 
when  presumed  to  continue,  89. 
presumption,  how  rebutted,  89. 

ILLICIT  INTEECOUBSE. ■  See  Adultery;  Bastardy;  Eape;  Seduction, 
presvimption  of  continuance  of,  58. 
presumption  of  undue  influence  from,  191. 
cross-examination  as  to,  to  show  interest  and  bias,  828. 
to  affect  credibility,  832. 

ILLITERATES,  how  memory  refreshed,  880. 

ILLNESS.     See  Health;  Sickness. 

IMBECILE.     See  Idiot;   Fiduciary  Eelations. 
when  competent  as  a  witness,  719. 

IMMUNE,  declaration  by  those  legally,  from  testifying,  323. 

IMMUNITY    from  prosecution,  710. 

from  arrest.     See  Witnesses,  805,  806. 

IMPEACHMENT  of  books  of  account,  577. 
foreign  judgments,  616. 
of  judgments  of  sister  states,  617. 

IMPEACHMENT  OP  WITNESSES.     See  Witnesses,  844-870. 
of  party's  own  witness.     See  Witnesses,  853-855. 

IMPOTENCY.     See  Presumptions. 
inspection  of  person  to  show,  395. 

IMPEISONMENT  OP  WITNESS,  when  allowed,  804. 
contempt  of  court,  when,  805. 

IMPEOPBELY  OBTAINING  DOCUMENTS  for  use  against  party,  884. 

IMPROVEMENTS,  erection  of,  owner  estopped  by,  when,  275,  278. 

INACCURACY,  distinguished  from  ambiguity,  474. 

INCAPACITY  of  contracting  party  shown  by  parol,  436. 

as  a  ground  of  incompetency.     See  Competency  of  Witnesses,  719-724, 

INCAPACITY  OF  FORMER  WITNESS.     See  Hearsay  Evidence,  341a. 

INCEST,  presumption  of  marriage  in  prosecution  for,  88a. 
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INCOMPETENCY.     See  Competency  of  "Witnesses. 

parol  evidence  to  show  mental  incompetency  of  testator,  482. 

INCOMPETENT  PERSONS,  declarations  by  those  mentally  or  physically,  323. 
competency   of   testimony  as  to   transactions  with.     See   Competency  or 
Witnesses,  772-795. 

INCOMPETENT  OE  IMMATERIAL  EVIDENCE,  rebuttal  of,  873. 
effect  of  receiving,  173,  895,  896. 

INCOMPLETE  WRITTEN  AGREEMENT,  parol  evidence  as  to,  440. 

INCONSISTENT    STATEMENTS,    impeachment    by    proof    of.     See    Wiiv 
nesses,  845-848. 

INCORPOREAL  HEREDITAMENTS,  presumption  as  to,  77. 

INCRIMINATING  QUESTIONS.     See  Witnesses,  884-892. 

[NDEBTEDNESS,  presumption  of  continuance  of,  58d. 

INDECENT  ASSAULT,  relevancy  of  character,  153,  n.  61. 

INDECENT  EXPOSURE  of  person  in  presence  of  jury,  not  permitted,  398. 

INDEMNITY,  subsequent  agreement  for,  442. 

judgments  against  third  persons  liable  to  make,  593. 

INDEPENDENT  ADVICE,  transactions  of  fiduciary  nature,  190. 

INDEPENDENT  PAROL  CONTRACTS.     See  Parol  Evidence  to  Explain 
Writings. 

INDEPENDENT  RECOLLECTION.     See  Repbeshing  Memory. 

INDEPENDENT  STATEMENTS,  not  called  out  on  cross-examination,  822. 

INDIANS  and  their  settlements,  judicially  noticed,  125. 

INDIAN  WITNESSES,  how  sworn,  712,  n.  9,  713,  nn.  27,  32. 

INDICTMENT,  presumption  of  identity  from  name  as  to,  100. 
cross-examination  as  to   former,  838. 
conflict  as  to,  838. 
effect  of  statutes  as  to,  839. 

INDIRECT  EVIDENCE.     See  Circumstantial  Evidence. 

INDISPET^fSABLE  EVIDENCE,  definition  of,  8f, 

INDOESEMENTS.     See  Endorsements;   Negotiable  Paper. 
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rNDORSEES,  admissions  of  one  against  others,  253. 
judgments,  when  admissible  against,  590. 

INFAMOUS  CEIME,  conviction  of  as  ground  for  admitting  testimony  taken 
at  former   trial,   341. 

INFAMY,  ground  of  incompetency,   716,  717. 
removed  by  statute,  716. 
as  affecting  credibility,  717. 

INFANCY,  presumptions  as  to,  58h. 
parol  evidence  of,  436,  u.  43. 
parol  proof  to  show  invalidity  of  deed,  485. 

INFANTS.     See  Children;  Competency  of  Witnesses;  Witnesses. 
presumed  legitimate,  93. 
capacity  of,  to  commit  crime,  11,  98. 
to  consent  to  sexual  intercourse,  11,  98. 
to  marriage  contract,  98. 
as  to  necessaries,  99. 

need  of  credit,  99. 
emancipation  of,  99. 
liability  for  tort,  99a. 

presumption  as  to  their  being -sMt  juris,  99a. 

no  presumption  of  incapacity,  99a. 

cases  of  extreme  youth,  99a. 

for  negligence,  99a. 

for  slander,  99a. 
as  to  domicile,  99. 

foundation  of  presumption,  99. 

under  natural  guardianship,  99. 

under  appointed  guardianship,  99. 

right  of  guardian  to  change,  99. 
Bf  to  testamentary  capacity,  99. 
as  to  contributory  negligence,  99a. 
as  to  estoppel  of,  by  recitals  of   instruments,  283. 
when  dying  declarations  of,  incompetent,  333. 

competency  of,  as  witnesses  depends  on  intelligence  rather  than  age,  720. 
leading  questions  in  examination  of,  818. 

INFERENCE.     See  Presumptions. 

of  accident,  relevancy  of  collateral  facts,  145,  147. 
from  claim  of  privilege  of  witness,  891. 

INFERIOR  COURT.    See  Courts;   Judgments;  Jurisdiction;   Records  off 
Courts. 
jurisdiction  not  presumed,   36.  37. 
jurisdiction  of  may  be  shown  by  extraneous  evidence,  36. 
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INFIDEL,  oompeteney   of.     See  Competency  of  Witnesses,   712-714. 

INFLUENCE.     See  Dukess;  Fiduciary  Gelations  ;  Fraud. 
parol  evidence  to  prove  undue,  482,  483. 
hypnotic  as  affecting  competency  of  witnesses,  724. 

INHABITANTS  OF  PUBLIC   CORPORATIONS,  declarations  of,,  when  ad- 
missible against  corporation,  267. 
competency  of,  as  witnesses,  732. 

INITIALS.     See  Name. 

when  judicially  noticed,  131. 

used  in  will,  parol  evidence   to  explain,  484. 

INJURY.     See  Personal  Injury. 

INK,  expert  evidence  as  to,  556,  n.  58. 

INNKEEPERS,  burden  of  proof  as  to  loss  at  public  inn,  187. 
in  ease  of  permanent  boarders,  187. 
presence  of  guest,  187. 
baggage  checks,  187. 

INNOCENCE,  presumption  of,  12. 
how  favored,  12. 
where  fraud  is  in  issue,  13. 

presumption  of,  prevails  over  other  presumptions,  101-103. 
of  party  presumed  over  innocence  of  stranger,  102. 
presumption  of,  in  conflict  with  that  of  sanity,  103. 
presumption  of,  in  civil  cases,  195,  563,  838. 
admissions  of,  implied  from  conduct,  287. 

IN  PERPETUAM.     See  Depositions. 

INQUEST  OF  CORONER,  testimony  given  at,  when  inadmissible  on  trial,  339, 

IN  REM,  judgments.     See  Judgments,  606-610. 

INSANE  PERSONS,  entries  made  by  persons  since  become  insane,  320. 
dying  declaration  of,  333. 
evidence  of  persona  since  become  insane,  341. 
when  competent  as  witnesses,  723. 
attendance  as  witness,  how  secured,  803. 

INSANITY.     See  Competency  of  Witnesses;  Sanity. 
presumption  as  to  continuance  of,  59. 
of  debtor,  effect  of,  on  presumption  of  payment,  69,  n.  67. 
burden  of  proof  as  to,  188. 
in  civil  eases,  188. 
in  criminal  cases,  188. 
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INSANITY  (Continued). 

in  probate  of  wills,  189. 
as  grounds  of  incompetency,  719,  723,  741. 

presumed  to  continue,  when,  723. 
competency  of  divorced  wife  as  to  that  of  husband,  737. 
competency  of  adverse  party   as  to  transactions  with.     See  Competenct 

OF   Witnesses,   772-795. 

INSCRIPTIONS  on  walls,  flags,  stones,  banners,  and  notices  proved  by  parol, 
205-205b. 

INSOLVENCY.     See  Solvency. 

of  debtor,  rebutting  presumption  of  payment  from  lapse  of  time,  69,  n.  67. 
when  irrelevant,  137. 

INSOLVENT  BANKS,  statutory  burden  of  proof,  196. 

INSPECTION  OF,  ARTICLES  by  the  jury,  399.    See,  also,  Real  Evidence. 
discretion  of  court  as  to,  399. 
care  that  jury  not  used  as  experts,  399. 
condition  to  be  the  same,  399. 
illustrations,  399. 

animals  and  articles  of  great  weight,  399. 
in  criminal  cases,  illustrations,  400,  n.  64. 
eifect  of  nonproduction  of  real  evidence,  402. 

where  guilt  or  innocence  depends  upon  proof  of  identity,  402. 

no  sufficient  process  to  compel  production,  402. 
inspection  may  be  ordered,  402. 

suggestion  for  inclusion  in  subpoena  duces  tecum,  402. 
precaution  as  to  destructible  articles,  403. 
models,  diagrams  and  photographs,  411. 

fac-similes  generally,  411. 

verification  of,  411. 

preliminary  question  for  court,  411. 
care  as  to  photographs,  411. 

in  personal  injury  cases,  411. 

casts,  411. 

skeletons,  411. 

dressmaker's  frame  to  exhibit  clothing,  411. 

marks  in  courtroom,  411. 

reproduction  of  fight,  411. 

INSPECTION  OF  BOOKS  AND  PAPERS.     See  Discovery,  709-711. 

INSPECTION  OF  DOCUMENTS,  on  production  after  notice,  226. 
may  party  inspect  and  refuse  to  offer,  226. 

INSPECTION  OF  THE  PERSON,  presumption  from  refusal  of,  19a. 
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INSPECTION  OP  THE  PERSON   (Continued), 
when  refusal  justifiable,  19a. 
by  others  than  jurors,  395. 
origin  of  the  practice,  395. 
cases  of  inheritance,  395. 
questions  of  impotency,  395. 
the  writ  de  ventre  inspiciendo,  395. 
in  personal  injury  cases,  396,  397,  399. 

not  compulsory  in  federal  courts,  396,  397. 
conflict  in  state  courts,  396,  397. 
tendency  of  decisions,  397. 
propositions  deducible  from  the  decisions,  397. 
discretion  of  the  court  as  to,  397. 

employment  of  women  doctors  for  females,  397,  n.  31. 
before  the  trial,  397. 

use  of  opiates,  anesthetics  or  painful  tests,  397. 
second  examination  generally  refused,  397. 
by  the  jwy,  393,  398. 

considered  part  of  res  gestae,  398. 
exhibition  of  injured  part  usual,  398. 
manipulation  of  injured  limb,  398. 

where  identity,  resemblance,  or  appearance  in  question,  398. 
objections   founded   on   impossibility   of   reproduction   in   bill   of   ex- 
ceptions, 398. 
objections  founded  on  arousing  sympathy  of  jurors,  398. 
objections  founded  on  decency,  398. 

private  examination,  398. 
witnesses  should  appear  in  ordinary  attire  with  face  uncovered,  398. 
in  criminal  cases,  400. 

when,  if  ever,  allowed,  400. 
illustrations,  400,  n.  64. 
as  to  race,  age  and  resemblance,  401. 
as  to  whether  one  to  whom  liquor  sold  a  minor,  401. 
age  proved  by  sworn  testimony,  401; 
of  whom,  401. 

how  arrived  at  or  fixed,  401. 
aid  of  appearance,  401. 
of  child,  to  prove  paternity,  401. 
■to  prove  identity,  402. 

INSTALLMENTS,  payment  of  debt  in,  presumption  as  to,  65a. 

INSTINCTS,  judicial  notice  of,  129. 

INSTRUCTIONS   FOR   WILLS.     See    Confidential   Communications,    755. 

INSTRUCTIONS  TO  JURY,  when  presumed  that  jury  has  followed,  34,  u.  64. 
when  presumed  to  have  been  in  writing,  34,  n.  64. 
as  to  conviction  on  uncorroborated  testimony  of  an  accomplice,  769. 
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INSTRUCTIONS  TO  JUKT  (Continued), 
as  to  weight  of  evidence,  902,  903. 
as  to  impeaehing  testimony,  902. 

INSTETJMENTS.     See  Documents. 

under  seal,  consideration  of  not  conclusively  presumed,  11. 
presumption  of  payment  from  cancellation  of,  71. 

INSUFFICIENCY  OP  EVIDENCE.     See  Burden  of  Prooi-;   Peovince  of 
Judge  and  Jury;  Weight  of  Evidence,  898-900. 

INSULTING  QUESTIONS.-     See  Witnesses,  884-892. 

INSURANCE,  presumption  of  law  of  sister  state  as  to,  83. 
expert  testimony  as  to  matters  of,  383. 
parol  proof  of  usage  as  to,  459. 

INSURANCE  CASES,  burden  of  proof  as  to,  178,  179. 

when  defendant  has  right  to  open  and  close  in,  197,  n.  21. 
proofs  of  loss  in,  secondary  evidence  of  contents  of,  218. 
proofs  of  death,  as  admissions,  270. 
view  by  jury  in,  407.. 

Insurance  policy,  amount  of  proof  in  action  on,  when  crime  is  involved, 
16,  n.  59. 
presumption  of  innocence  in  actions  on,  16. 
best  evidence  of,  201a. 

admissions  as  affecting  assured  or  beneficiary,  238,  242. 
parol  evidence  to  Vary,  not  admissible,  435,  438,  n.  29,  499,  n.  39. 
parol  evidence  to  correct  mistake  in,  437. 
of  waiver  of  breach,  443. 

INTELLECT,  effect  of,  on  competency,  720,  721. 

INTEMPERANCE,  as  affecting  presumption  of  death,  63. 
when  competent  to  impeach  witness  as  to,  860. 

INTENT.     See  Belief;  Motive;  Relevancy. 

similar  and  previous  acts  to  prove  Tcnowtedge,  motive  or  inteni,  142. 
in  case  of  fraud,  142. 
similar  conduct  toward  another,  142. 
'  obtaining  goods  under  false  pretenses,  142. 

number  and  amount  of  purchases  and  after-disposition,  142, 
frauds  with  negotiable  paper,  142. 
frauds  in  the  purchase  and  sale  of  property,  142. 
common  purpose  to  be  shown,  142. 
several  voluntary  conveyances,  142. 
of  other  crimes  or  offenses,  143-147. 

proof  of,  generally  not  relevant,  143. 
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INTENT   (Continued). 

errors  of  prosecutors  in  proof,  143,  n.  82. 

exceptions  to  general  rule,  143,  nn.  84,  91. 

when  relevant  to  show  motive,  intent,  etc.,  143-147. 

uttering   counterfeit   coin,   conspiracy,   embezzlement,  arson,   adultery 
and  false  pretenses,  etc.,  143,  144. 

illustrations,  143,  144,  nn.  98,  6,  7,  8. 

assaults  on  women,  144. 
how  limited,  145. 

as  to  raising  inference  of  guilt,  145. 

exceptions  and  illustrations,  145,  nn.  24,  26,  27. 
direct  proof  of  intent,  motives  and  ielief,  170. 

party  may  testify  to,  170,  n.  54. 

but  not  to  that  of  another,  170. 

applies  to  civil  and  criminal  cases,  170. 

illustrations,   170a,  nn.  62,  63,  88. 

in  cases  of  adverse  possession,  170. 

not  to  change  import  of  contract,  170. 

malicious  prosecution^  170a. 

libel  and  slander,  170a. 

gift,  170a. 

defrauding  creditors,  170a. 

good  faith  of  a  purchase,  170a. 

conveyance  or  dedication  of  land,  170a. 

fraud,  170a. 

domicile,  170a. 

trespass,  170a. 

INTENTION.     See  Ambiguity;   Beliep;   Intent;   Motive;   Relevanct. 
to  perform  act,  when  presumed,   27,  28. 
probable  consequences  presumed  intended,  27,  28. 
provable  by  similar  acts,  142,  143. 
party  may  testify  to,  170. 
as  to  domicile,  not  provable  by  hearsay,  297. 
declarations  showing.     See  Dbclaeations,  350. 
parol  proof  uncommunicated,  to  vary  contract,  434,  n.  1. 
parol  proof  of,  in  construing  phrases,  etc.,  456. 
declarations  of  testator  to  show,  482,  n.  80. 

INTERCEPTED   LETTERS.     See  Confidbntial   Communications. 

INTEREST,  presumption  of  law  of  sister  state  as  to,  83. 
law  of  sister  state  as  to,  must  be  proved,  118a. 
as  affecting  admissions  of  one  not  a  party,  238. 
privity  of,  renders  admissions  competent,  239. 

grantor  and  grantee,  239. 
declarations  against.     See  Deceased  Persons,  323-330. 
Evidence  V — 62 
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INTEREST  (Continued). 

privity  of,  necessary  to  admit  testimony  from  former  trial,  337. 

rate  of,  alteration  in,  vitiates  instrument,  560,  n.  10. 

parol  evidence  as  4o,  494,  n.  31. 

blank  filled  with,  561,  n.  28. 

tables  of,  admissibility  of,  578. 

rendered  witnesses  incompetent  as  common  law,  712. 

no  ground  of  incompetency,  725. 

affects  credibility,  725,  901. 

disqualifying  witness  as  to  transactions  with  a  deceased  or  incompetent, 

772.     See  Competency  of  Witnesses. 
shown  by  cross-examination,  822,  826,  828. 

INTEELINBATION.     See  Alteration. 

INTERNAL  REVENUE  DISTRICTS,  judicial  notice  of,  108a. 

INTERNAL  REVENUE  LAW,  judicial  notice  of,  112b,  u.  41. 

INTERNATIONAL  LAW,  judicial  notice  of,  112. 

INTERPLEADER,  judgment  as  res  judicata,  598,  n.  42. 

INTERPRETATION  of  contracts  by  parties,  parol  proof  of,  453. 

INTERPRETED.     See  Admissions. 
admissions  by,  265. 

on  whom  binding,  265. 
not  necessarily  agent  of  the  one  calling  him,  265. 
when  he  is  such  agent,  265. 

an  ofScer  of  the  court  during  trial,  265,  904. 

not  giving  true  translation,  265,  904. 
testimony  at  former  trial  as  stated  by,  when  may  be  proved,  343. 
in  taking  depositions,  666. 
certificate  to  deposition  should  disclose  his  services  and  that  he  was  sworn, 

694. 
for  deaf  and  dumb,  719. 
when  rule  as  to  confidential  communications  between  attorney  and  client 

applies  to,   751b. 
examination  of  witness  through,  904. 

approved  method  of,  904. 

INTERROGATORIES.     See  Depositions;   Leading  Questions;   Witnesses. 

INTESTATE,  admissions  of,  against  administrator,  242. 

INTOXICATING  LIQUORS,  judicial  notice  of  nature  of,  128a. 
burden  of  proof  in  prosecution  for  illegal  sale  of,  196. 
admissions  made  under  influence  of,  296. 
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INTOXICATION,  opinions  as  to,  360,  n.  9. 
parol  evidence  of,  436,  u.  43. 
as  affecting  competency,  724. 

competency  of  wife  as  to,  of  husband,  737,  n.  56. 
of  juror,  testimony  of  juror  as  to,  766,  n.  87. 
cross-examination  as  to,  826,  828. 
of  witness  at  time  of  event  narrated,  828„ 
as  affecting  credibility,  901. 

INTRODUCTOBY  QUESTIONS,  leading  questions  as,  817. 

INTEODUCTOEY  TESTIMONY,  objects  of,  137a. 

INVENTOEY,  to  refresh  memory,  877. 

INVOICE  BOOKS,  as  memoranda  to  refresh  memory,  877. 

INVOICE  or  GOODS,  best  evidence  as  to,  201a. 

lEEEGULAEITIES    in  taking   depositions,   670. 

lEEELEVANT  MATTEES.     See  Eelbvanct. 
illustrations  of,  137,  138. 
judge  may  exclude  on  own  motion,  172,  173,  893. 

lEEELEVANT  TESTIMONY,  discretion  of  the  court  as  to,  172. 
judge  may  exclude  on  his  own  motion,  172,  173,  893. 
rebuttal  of,  172. 
may  become  relevant  later,  173. 
effect  of  receiving,  172,  895,  896. 
Introduced  without  objection,  822, 

lEEESPONSIVE   ANSWEES  in   depositions,   691. 

ISSUE,  form  of,  as  affecting  burden  of  proof,  180. 
in  former  suit,  parol  proof  of,  203a. 
extrinsic  evidence  to  identify,  in  former  suit,  599. 
substance  of.     See  Substance  of  the  Issue,  232-234. 
same,  to  admit  testimony  from  former  trial,  336. 

substantial  identity  of,  to  render  testimony  at  former  trial  admissible,  338, 
to  use  depositions  taken  at  former  trial,  683. 

J 

JAIL,  attendance  of  witnesses  confined  in,  how  secured,  803. 

JAPANESE  WITNESSES,  how  sworn,  713. 

JEW,  former  rule  as  to  the  competency  of,  712. 
how  sworn,  715. 
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JOINT  OONTEACTOBS.     See  Conteaotobs. 
admission  by  one  against  others,  252. 

JOINT  DEBTORS,  judgment  against  as  evidence,  587,  n.  86. 

JOINT  GRANTORS,  admissions  of  one  bind  others,  252. 

JOINT  MAKERS  of  note,  admissions  of,  252. 

JOINT  OWNERSHIP  of  automobiles,  203a. 

JOINT  PURCHASERS,  admissions  of,  252. 

JOINT   TENANCY,  parol  evidence   to   distinguish   tenancy  in   common,  453, 
n.  46. 

JOURNALIST,   communications   to,   not   privileged,    771,   n.   37. 

JOURNALS  OF  LEGISLATIVE  BODIES,  as  to  due  passage  of  statute,  117. 
as  evidence,  507. 

JUDGE.     See  Court;  Discretion  of  Coitrt;  Province  of  Judge  and  Jubt. 
struggle  for  uniformity  in  the  law,  9. 
judicial  notice  of,  109. 
of  other  courts  judicially  noticed,  124. 
facts  not  Tvithin  knowledge  of,  132. 
where  in  doubt,  132. 
knowledge  of  profession,  132. 
knowledge  of  law  books,  132. 
may  consult  books  to  refresh  memory,  132. 
cannot  act  on  own  special  knowledge,  133. 
may  exclude  evidence  of  his  own  motion,  173,  893. 

judge  passes  on  preliminary  questions,  174. 

judge  passes  on  admissibility,  materiality,  relevancy  and  competency, 
174. 

illustrations  of  error,  174,  n.  64. 

on  sufficiency,  174. 

on  the  scintilla  of  evidence,  174. 

control  of  judge  over  trial,  174. 

judge  may  review  evidence,  174. 

recapitulation  of  evidence,  174. 

control  of  nonsuit,  174. 

controj  of  verdict  if  unwarranted,  174. 

hypothetical   instructions,   174. 

illiistrations  of  questions  of  law,  174a, 

illustrations  of  questions  of  fact,  174b. 
mixed  questions  of  law  and  fact,  175. 

what  questions  determined  by  judge,  175. 
in  actions  of  slander  and  libel,  175. 
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JUDGE  (Continued). 

in  actions  for  malicious  prosecution,  175. 
in  actions  for  fraud,  175. 
in  actions  for  negligence,  175. 
reasonable  time  and  care,  175. 
reasonable  diligence,  175. 
the  rule  as  stated  by  Starkie,  175. 
the  rule  in  Maine,  1-75,  n.  3. 
illustrations,  175,  n.  7. 
construction  of  writings,  .statutes,  etc.,  175a-1 75o. 

interpretation  of  contracts,  ordinances,  and  statutes,  17oa, 
of  foreign  law,  175a. 
of  judgments  and  decrees,  175a. 
limitation  of  rules  as  to  writings,  175b. 

illustrations,  175b,  n.  30. 
in  criminal  cases,  175c. 

question  of  law  decided  by  court,  175c. 
illustrations,  175c,  nn.  33-37. 
province  of,  as  to  granting  the  right  to  open  and  close,  198. 
notes  of  testimony  taken  by,  inadmissible,  343. 

used  to  refresh  memory,  343,  764. 
certificates  of,  in  authentication  of  records,  629. 
to  examine  children  to  determine  competency,  721. 
■confidential  communications  to,  748,  n.  74. 
privileged,  764. 

ought  not  to  testify,  764. 

except  as  to  facts  at  former  trial,  764. 
where  court  is  composed  of  several  judges,  764. 
refreshing  memory,  764. 
reasons  for  decision,  764. 
may  compel  a/ttendance  of  witnesses,  797. 
questions  to  witness  by,  815. 
comments  by,  upon  the  evidence,  815. 
may  apprise  witness  of  privilege,  890. 
may  exclude  improper  testimony  on  own  motion,  893. 

JUDGE-MADE  LAW,  discussion  of,  9,  65. 
judicial  notice  of,  109. 
of  other  courts,  judicially  noticed,  124. 

JUDGMENTS,  recitals  in  as  to  jurisdiction,  how  far  conclusive,  32. 
when  presumed  sufficient  evidence  to  support,  34,  n.   64. 
presumption  of  continuance  of,  58e. 
presumption  of  payment  from  lapse  of  time,  65. 
of  sister  states,  presumption  as  to  jurisdiction,  38. 
best  evidence  of,  200a. 

when  lost,  212. 
payment  of,  provable  by  parol,  203a. 
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JUDGMENTS  (Continued). 
as  evidence,  585-630. 
effect  -of,  general  rule,  585. 
grounds  of  admissibility,  585. 

the  maxim,  "Interest  reipublicae  ut  sit  finis  litium,"  585. 
the  maxim,  "Nemo  debet  bis  vexari  pro  una  et  eadem  causa,"  585. 
res  judicata  as  ground  for  exclusion  of  jurisdiction,  585. 
of  what  conclusive,  585. 
jurisdiction  essential,  585,  610,  611,  616. 

the  rule  of  res  judicata  where  annulment  of  judgment  sought,  585. 
where  constitutional  question  raised,  585. 
where  former  judgment  erroneous,  585. 
collateral  attack  upon,  585. 
as  to  wiiat  persons  conclusive,  585,  586. 
parties,  586. 

definitions  of,  586,  588. 
when  on  those  not  parties,  586. 
test  for  deciding  who  are,  586. 
adversary  parties,  586. 
those  controlling  or  directing,  586. 
identity  of  parties  not  essential,  586. 
parties  must  sue  in  same  capacity,  586. 
real  party  in  interest,  586. 
parol  evidence  admissible  to  show,  586. 
privies.    See  Pkivies,  587. 
efect  of,  on  persons  in  privity  with  each  other.     See  Peivies,  587. 
admissibility  of  as  against  strangers,  588. 
not  conclusive  upon  strangers,  588. 
who  are  "strangers,"  588. 
in  cases  of  public  nature,  588. 
in  rem,  588. 

relating  to  husband  and  wife,  588. 
in  civil,  no  bar  in  criminal  cases,  589. 
illustrations,  589. 
parties  different,  589. 
different  degree  to  convince  jury,  589. 
acquittals  in  United  States  prosecutions  in  subsequent  trial  in  rem, 

589. 
plea  of  guilty  as  admission,  589. 

conviction   in   prior   prosecution   evidence    on    subsequent,    589. 
admissible  against  third  persons  for  incidental  purposes,  590. 
to  show  rendition  of  judgment  or  acquittal,  590. 
to  identify  case,  590. 
as  to  amount  of  indebtedness,  590. 
principal  and  surety,  590,  591. 
master  and  servant,  590. 
part  of  chain  of  title,  590, 
other  illustrations,  590. 
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JUDGMENTS  (Continued). 

where  matter  of  inducement,  590. 
under  mechanics'  lien,  590,  n.  20. 
against  principdls  in  actions  against  sureties,  590,  591. 
on  their  bonds.       See  Bonds,  591,  592. 
conflict  as  to  admissibility,  591. 

reasons  thereof,  591. 
the  true  rule,  591. 

distinction  between  collateral  undertaking  and  direct  liability,  591. 
fraud  or  collusion,  effect  of,  591,  610. 
in  some  jurisdictions  not  admissible,  591, 

in  others  prima  facie,  591. 

in  others  conclusive,  591. 
against  sureties  of  guardians,  591. 
want  of  jurisdiction,  effect  of,  591. 
against  sureties  in  actions  against  principals,  591a. 
conclusive  against  principal,  when,  591a. 

against  cosurety,  when,  591a. 

where  also  against  principal,  591a. 
against  third  persons  who  are  liable  to  make  indemnity,  593. 
warrantor  of  title,  593. 

notice  to  appear  and  defend  necessary,  593. 

verbal  or  written,  593. 

express  or  constructive,  593. 

request  to  assume  defense,  593. 
effect  of  such  judgment,  593. 

not  evidence  of  fact  of  suretyship,  593. 
after  notice,  593,  n.  64. 

against  indemnifier  of  sheriffs,  etc.,  593,  n.  64. 
in  favor  of  principal,  593,  n.  64. 
must  he  final,  594. 

mere  verdicts  and  findings  insufficient,  594. 
Pothier's  conclusion,  594. 
interlocutory  orders,  594. 
costs,  594,  ji.  85. 
must  be  on  the  merits,  594,  595. 
meaning  of  the  rule,  595. 
meaning  of  "on  the  merits,"  595. 
effect  of,  when  on  technical  defects,  595,  596. 
dismissal  for  want  of  jurisdiction,  595. 
not  under  remedy  or  form  of  action  chosen,  595. 
misjoinder,  nonjoinder,  defect,  incapacity,  etc.,  595. 
on  demurrer,  595. 
premature  actions,  595. 
claim  not  admissible  under  pleadings,  595. 
not  conclusive,  when,  595. 

effect  of  nonsuit,  discontinuance  or  appeal,  596. 
includa  nolle  prosequi  and  dismissal,  596. 
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JUDGMENTS   (Continued). 

when  nonsuit  may  involve  merits,  596. 

dismissal  based  on  agreement,  596. 
rule  in  some  states  makes  dismissal  res  judicata,  596. 
effect  of,  when  on  confession  or  demurrer,  596. 
of  retraxit  as  compared  with  dismissal,  596. 
dismissal  of  bills  in  chancery,  596. 

where  on  technical  grounds  or  "without  prejudice,"  596. 
effect  of  motion  for  new  trial,   596. 
effect  of  right  of  appeal  in  California,  596,  u.  20. 
conclusive  only  as  to  matters  in  issue,  597. 

and  only  as  to  material  facts,  597. 

not  to  collateral  or  incidentally  raised  facts,  597. 

what  is  "matter  in  issue,"  597. 

Bigelow's  statement  of  the  rule,  597. 

Parker's  statement  of  the  rule,  597. 

whether  record  should  disclose  matter  in  issue,  597. 

the  issuable,  not  the  evidential,  facts,  597. 

effect  of  the  doctrine  of  election  of  remedy,  597. 
as  affected  by  form  of  action,  598. 

res  judicata  not  affected  by  change  in  form  of  action,  598. 

need  not  be  same  in  both  actions,  illustrations,  598. 

plaintiff's  claim  litigated  as  defense,  598. 

courts   of   chancery  and   law,  -  598. 

rights  not  cognizable  in  one  court,  598. 

federal  and  state  courts,  598. 

actions  of  ejectment,  .598. 
statutes  affecting,  598. 

test  for  determining  sameness  of  actions,  598,  n.  42. 
established  rules  for  the  administration  of  estoppel  by,  598a. 
epitome  of  rules  dealt  with  in  chapter,  598a. 
extrinsic  evidence  to  identify  issue,  599,  600, 
not  to  contradict  it,  599. 
where  uncertainty  in  record,  599. 
Mr.  Justice  Miller's  statement  of  the  doctrine,  600. 
printed  decisions  of  court  competent,  600. 
distinction   between   effect   as   bar   to   second   action   on   same   and  other 

claim,  600,  602. 
safeguards  for  the  admission  of  evidence,  600. 
testimony  of  jurors,  when  competent,  600. 
issue  actually  determined  or  necessarily  involved,  600,  602. 
proof  that  issues  are  the  same,  601. 

cases  in  which  extrinsic  evidence  admissible  as  to   res  judicata,  601. 
particular  ground  for  adjudication,  when  not  inferred,  601. 

illustrations,  divorce  suit,  patent  suit,  601, 
amis  of  establishing  estoppel,  601. 
presumption  that  all  issues  in  favor  of  prevailing  party,  601, 
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JUDGMENTS  (Continued). 

test  of  identity  of  action  for  res  judicata,  601. 
burden  of  proof  as  to  identity  of  issues,  601. 

when  there  are  several  matters  of  defense,  601. 
or  special  findings,  601. 

preponderance  of  proof,  601. 
where  causes  of  action  are  different,  cfect  of,  602. 

then  the  inquiry  is  what  question  was  actually  litigated,  602. 

necessary  factors  in  res  judicata,  602. 

illustrations  of  actions  on  negotiable  paper,  602. 

as  to  matters  occurring  only  subsequent  to,  602. 
effect  under  general  issue,  603. 
not  pleaded  in  estoppel,  603. 

conclusive  determination,  603. 
under  reformed  procedure,  pleading  as  new  matter,  603. 
the  Duchess  of  Kingston's  case,  603,  n.  1. 
matters  which  might  have  been  litigated  in  former  suit,  604. 

as  to  part  of  book  account,  604,  n.  6. 

indivisible  claims,  604,  n.  6. 

matters  expressly  withheld   from  adjudication,  604,  n.   6. 

matters  neither  pleaded  nor  tried,   604,  n.  6. 

to  what  res  judicata  applies,  604. 

difficulty  in  reconciling  eases,  604. 

breach  of  warranty,  604. 

in  case  of  counterclaim,  604. 

in  case  of  title  to  land,  604. 

in  case  of  series  of  notes,  604. 

must  defendant  set  up  independent  claim,  604. 

applies  to  defendants  as  well  as  plaintiffs,  604. 

presumed  to  have  presented  all  the  evidence,  604. 

and  all  the  defenses,  604. 
except  where  in  no  position  to  raise  defense,  604. 
rule  where  plaintiff  neglects  to  allow  proper  credits,  605. 
defense  of  payment,  605. 
in  rem,  as  evidence,  606,  608. 

defined,  606. 

distinguished  from  those  in  personam,  606. 

not  confined  to  judgments  against  things,  606, 

Stephen's  statement  of  the  rule,  606. 

Freeman's   statement  of  the  rule,   606. 

notice  to  parties  essential,  606. 

condemnation  of  property,  606. 

nature  of  judgments  in  rem,  606. 

what  included  therein,  606. 

actions  quasi  in  rem,  606. 

proceedings  in  attachment  and  garnishment,   606. 

in  bankruptcy,  606. 
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JUDGMENTS  (Continued). 

of  naturalization,  606. 

in  admiralty,  606. 

in  divorce.     See  Divorce,  607,  608. 

in  certain  proceedings  affecting  public  rights,  such  as  highways,  606. 

limitation  of  conclusiveness  upon  "whole  world,"  606. 

in  probate.     See  Pkobate,  609,  610. 

want  of  jurisdiction,  606.     See,  also,  Jubisdiction,  611-618. 
collateral  proof  to  shoio  want  of  jurisdiction,  611. 

presumption  favoring  jurisdiction,  611. 

want  of  jurisdiction  on  face  of  judgment,  611. 
of  domestic  courts,  611,  612. 

effect  of  judgments  of,  611,  612. 

use  of  extrinsic  evidence,  611. 
silence  of  the  record,  612. 

presumption  therefrom,  612. 

contrary  views,  612. 
qualifications  of  the  general  rule,  612. 
of  inferior  courts,  613. 
jurisdiction  to  appear  on  record,  613. 

no  presumption  in  favor  of,  613. 
of  foreign  courts,  effect  of,  6i4,  615. 

limitation  of  meaning  of  "foreign  judgment,"  614. 

when  impeached  on  merits,  614,  615. 

conflieting  views,  615. 

generally  held  conclusive,  615. 

effect  of  recent  English  decisions,  615. 

Kent  and  Story's  influence  on  American  decisions,  615. 

Freeman's  prophecy  concerning  them,  615. 

present  position  in  America  as  declared  in  Hilton  v.  Guyot,  615. 

when  impeached  for  want  of  jurisdiction  or  fraud,  616. 

presumption  of  regularity,  616. 
of  jurisdiction,  616. 

effect  on  nonresidents,  616. 

effect  of  fraud,  616. 

cause  of  action  not  merged,  616. 

as  res  judicata,  616. 
of  sister  states,  617,  ,618. 

effect  of,  617,  618. 

nature  of  former  controversy  as  to,  617. 

evidence  to  contradict  record  as  to  jurisdictional  facts,  617. 

as  to  contradicting  recitals  in,  617. 

parol  evidence  to  contradict  sheriff's  return  of  service,  617. 

when  impeached  for  want  of  jurisdiction  or  fraud,  618. 

regularity  and  jurisdiction  presumed,  618. 

when  impeached  for  fraud  in  procurement,  618, 
anterior  to  the  judgment,  618. 
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the  law  of  the  forum,  618. 
domestic,  not  impeachable  iy  parties  for  fraud,  619, 
by  whom,  619. 

remedy  of  party  for  fraud,  619. 

where  prevented  exhibiting  his  ease,  619. 

where  equitable  defenses  provable  in  legal  actions,  619. 

of  strangers,  619. 
Aow  proved,  620. 

best  evidence,  620,  622. 

when  supporting  res  judicata,  or  right  acquired,  620. 
duly  authenticated  copy,  620. 
must  be  complete,  620. 

transcript,  memorandum  or  certificate  incompetent,  620. 

entries  of  judge  incompetent,  620. 

ancient  judgments,  620. 

lost  records,  620. 

proof  of  parts  of  record,  621. 

all  prior  proceedings  need  not  be  shown,  621. 

to  show  particular  issue,  pleadings  to  be  offered,  621. 

certificate  of  result  not  admissible,  621. 

docket  as  evidence,  621. 

journal  and  minutes  of  court  as  evidence,  621. 

judgment  declared  invalid,  inadmissible  for  any  purpose,  621. 

verdict,  when  competent  without  judgment,  621. 

practice  iuNchancery  court,  621. 

how  proved  in  courts  where  rendered,  622. 

the  judgment  itself,  622. 

at  common  law,  oflSce  copies,  622. 

in    America  by    exemplified,    certified  or    examined  copy,   622.     See  ' 

Documents. 
records  of   courts,   how   proved.     See   Authentication;    Eecoeds   of 

Courts. 

JUDICIAL  DISCRETION.     See  Discretion  or  Court;   Judge. 
JUDICIAL  DISTRICTS,  judicial  notice  of,  108a. 

JUDICIAL  NOTICE,  origin  and  meaning  of  term,  105,  n.  3. 

the  maxim,  Manifesta  {or  notoria)  non  indigent  probatione,  105. 

the  maxim,  Non  refert  quid  notum  sit  judici,  si  notum  non  sit  in 
forma  judicii,  105. 
illustrations  of  subjects  of  notice,  105,  n.  2. 

provisions  of  code  states,  105,  n.  5. 
basis  of  principle,  105a. 

proper  subjects  of  judicial  cognizance,  105a. 
of  governments  and  officers. 

of  governments,  domestic,  106. 
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JUDICIAL  NOTICE  (Continued), 
exceptions,  106,  u.  13. 
legislative  journals,  106,  n.  13. 
of  lawful  legislature,  106. 
of  political  and  social  conditions,  106. 
of  Congress  and  state  legislatures,  106. 
of  privileges  of  members,  106. 
of  days  of  general  election,   106. 
of  governments,  foreign,  107. 

of  their  recognition,  107. 

of  relations  with  them,  107. 

of  aots  of  the  executive  with  regard  ta  them,  107. 
of  flags  and  seals  of  state,  107a. 

authentication  of  foreign  judgments,  107a. 

seals  of  maritime  and  admiralty  courts,  107a. 
of  state  of  war  and  peace,  107a.  -  ^^ 

of  territorial  extent,  107,  108,  108a,  127. 

English  rule,  108. 

American   rule,    108a. 

of  subdivisions  of  states,  108,  108a. 

of  boundaries  of  United  States  and  each  state  and  territory,  108a. 

illustrations,  108a,  n.  43. 
of  towns  and  cities,  108,  108a,  1080,  127. 
of  counties  and  county  seats,  108a,  108b,  127a. 
location  and  incorporation,  108b. 

not  extended  to  parts  of  roads  within  county,  108b>  n.  55. 
of  streets,  and  intersection  of  streets,  etc.,  108e,  n.  69. 
of  lots  and  blocks,  108e. 
of  officers  of  the  national  government,  109. 
*  the  time  of  their  accession  to  office,  109. 

members  of  the  President's  cabinet,  109. 

senators,  judges,  etc.,  109. 
commissioners  of  land  office,  receivers  of  public  revenue,  consuls,  109. 

of  subordinate  officers,  109. 
of  state  officers,  109a. 

of  county  officers,  109a. 
of  town  officers,  109a. 
of  sheriffs,  109a. 

but  not  of  their  deputies,  109a. 
of  other  officers,  109a. 
duties  of,  terms  of  office,  etc.,  109a. 
of  snhordinate  officers  in  other  states,  110. 
of  notaries  public,  110a. 

under  the  law-merchant,   110a. 
their  seals,  110a. 
their  term  of  office,  110a. 
of  official  seals  and  signatures,  110,  111. 
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JUDICIAL  NOTICE  (Continued), 
corporation  seals,  111. 
consular  seals,  111. 

of  officers  of  foreign  governments,  111. 
seal  of  the  city  of  London,  111. 
of  matters  of  law. 

of  the  law  of  the  forum,,  112. 

definition  of,  112,  n.  27. 
of  the  constitution  of  the  United  States,  112. 
of  acts  of  Congress,  112. 
•  of  international  law,  112a. 
of  treaties,  112a. 

illustrations,  112a. 
of  state  constitutions,  112b. 
of  state  statutes,  112b. 

illustrations,  112b,  n.  41. 

of  the  evil  the  legislature  intended  by  statute  to  cure,  112b,  n.  43. 
of  public  statutes,  113. 

trend  of  judicial  legislation,  113. 

distinction  between  public  and  private,  113a. 

code  provisions,  113a,  n.  59. 
of  hank  and  railway  charters,  114. 

created  by  special  act,  114. 

created  under  general  laws,  114. 
of  municipal  charters,  115. 
of  corporate  existence  of  cities,  115. 

incorporation  by  performance  of  statutory  conditions,  115. 

amendment  of  charter  by  ordinance,  115. 
of  ordinances,  116. 
hy  municipal  courts,  116. 

how  appellate  courts  governed,  116. 
of  other  acts  of  municipal  bodies,  116. 

establishment  of  streets,  116. 

regulations  of  canal  board,  116. 
if  incorporated  into  a  public  statute,  116. 
of  passage  of  statute,  requiring  judicial  notice,  116. 

character  and  existence  of  statutes,  questions  for  court,  117. 

effect  of  authentication  and  enrollment,  117. 

use  of  legislative  journals  for  the  purpose,  117. 

authorities  of  the  various  states  thereon,  117,  n.  89. 

where  sta,tute3  in  conflict  with  allegations  in  pleading.^,  117. 
of  repeal  of  statutes,  117. 
private  statutes,  118. 

definition  of,  118. 

to  be  proved,  118. 
distinction  between  public  and,  removed  in  some  states,  118. 
trend  of  courts  to  lean  away  from  distinction,  118. 
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JUDICIAL  NOTICE  (Continued). 

of  relations  of  sister  states,  118a. 

as  to  statutes  of  sister  states  and  foreign  cotmtries,  118a,  119. 

illustrations,  118a. 

as  to  laws  of  territories,  118a,  n.  13. 
qualifications  of  rule,  119. 

states  carved  from  other  states,  119. 

territory  acquired,  119. 

states  coming  into  the  Union,  119. 
of  state  laws  by  federal  courts,  120. 

distinction  marked  between  public  and  private  acts,  120. 

in  the  general  appellate  jurisdiction  of  supreme  court,  120. 

in  writ  of  error,  120. 

governing  principles  in  the  United  States  supreme  court,  120. 
of  rules  of  departments,  120. 
of  unwritten  law,  121. 

the  law-merchant,  121,  123. 

customs  and  usages,  121. 

the  ecclesiastical  law  of  Christendom,  121. 
-of  the  existence  of  religious  denominations,  121. 
but  not  of  any  sectarian  laws,  121. 

nor  the  rules  of  any  particular  church,  121,  n.  49. 

that  of  other  states,  12i. 
of  reports  of  government  officers,  122. 
of  regulation  of  bureaus,  122. 

of  payments  made  by  the  treasury,  122. 

of  rules  of  land  department,   122. 
of  executive  proclamations,  122. 

of  reports  by  university  regents  to  the  governor  of  a  state,  122. 
of  military  orders,  122a. 

Louisiana  and  Texas  authorities,  122a. 
of  eustoms  and  modes  of  bvisiness,  123. 

of  railroads,  banks,  etc.,  123a. 
illustrations,  123,  n.  71,  123a. 

of  trading,  123. 

of  the  rule  of  the  road,  123. 
of  political  parties,  123a. 
of  particular  and  local  ctistoms,  123,  123b. 

must  be  pleaded  and  proved,  123b. 
of  matters  relating  to  courts. 
of  courts,  officers  of,  124. 
jurisdiction  of,  124. 
records  of,  124.  • 

in  same  and  other  causes,  124. 
attorneys  and  judges  of,  124. 
rules  and  practice  of,  124. 
of  proceedings  in  other  causes  and  courts,  124. 
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JUDICIAL  NOTICE  (Continued), 
terms  of,  124a. 
of  matters  of  history,  125. 

illustrations,  125. 
of  subjects  of  universal  notoriety,  125. 
of  Indians  and  their  settlements,  125. 
of  state  history,  125a. 
other  matters  of  public  knowledge. 

of  facts  relating  to  currency,  126. 

of  circulation  and  purchasing  power,  126. 
of  legal  tender,  126. 

of  coins  and  language  relating  thereto,  126. 

of  national  bank  notes,  126. 

of  the  value  of  treasury  notes,  126. 
of  geographical  features,  127. 

local  divisions,  127,  127a. 

ports,  lakes,  mountains,  large  cities,  etc.,  127. 

illustrations,  127,  nn.  41,  42. 
of  surveys,  plats  and  streets,  127a. 

limitation  of  extent  of  notice,  127a. 
local  divisions  of  the  state,  127a. 

of  areas  and  lines  of  towns,  counties,  etc.,  127a. 
of  distances,  127b. 

for  purposes  of  depositions,  127b. 

for  purposes  of  notice  for  new  trial,  127b. 
of  modes  of  travel,  127. 

between  well-known  cities,  127b. 

usual  rate  of  train  speed,  127b. 

of  counties  in  which  lines  run,  127c. 

of  general  routes  in  the  state,  127c. 
of  time  for  mail  delivery,  127b. 
of  time  for  voyage  across  Atlantic,  127b. 
of  population,  127b. 
of  location  of  railroads,  127c. 

that  certain  lines  are  parallel,  127c. 

that  certain  companies  have  lines  into  another  state,  127c. 
of  matters  of  science  and  art,  128. 

of  mechanism,  128. 

of  the  telephone,  photography,  128. 

of  legal  weights  and  measures,  128. 

of  alleged  discoveries,  milk  test,  "electricure,"  128. 

of  hypnotism,  128. 

in  patent  cases,  128. 

of  rope-making,  mineral  wool,  etc.,  128. 

other  illustrations,  128. 
of  games  and  gaming,  128. 
of  the  phonograph,  128,  n.  86. 
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JUDICIAL  NOTICE  (Continued). 

of  intoxicating  liquors,  128a. 

of  annuity  and  mortality  tables,  ]28a. 

of  statistics,  128a. 

the  census,  123a,  u.  2,  127b,  128a. 
of  nature  and  qualities  of  common  substances,  128a. 

illustrations,   128a. 

of  well-known  intoxicants,  128a. 

of  tobacco,  explosives,  gas  and  electricity,  128a. 

of  laws  of  nature,  129. 

of  seasons,  festivals,  coincidence  of  days,  etc.,  129. 

of  movements  of  heavenly  bodies,  etc.,  129. 

of  course  of  agriculture,  duration  of  life,  etc.,  129. 

of  crops  from  date  of  mortgage  thereon,  129. 

of  velocity  of  certain  rivers,  129. 

of  the  rainfall  and  consequent  freshets,  129. 

of  a  promise  to  pay  "after  harvest,"  129. 

of  ordinary  instincts,  physical  characteristics,  etc.,  129. 

of  the  period  of  gestation,  129. 

of  vicissitudes  of  climate,  129. 

of  communicable  diseases  from  animals  at  certain  times,  129. 

illustrations,  129a. 
of  meaning  of  words  and  phrases,  130. 

of  dictionaries,  130. 

of  slang  and  slander,  130. 

of  fluctuations  and  mutations  of  language,  130. 

of  foreign  names,  130. 

of  ambiguous  terms,  130. 
of  the  Scriptures,  130. 
of  religious  sects,  130. 
of  abbreviations,  131. 

in  land  descriptions,  131. 

in  names,  131. 

in  designations,  131. 

C.  0.  D.,  A.  D.,  Dr.,  Mr.,  Mrs.,  etc.,  131. 

must  be  generally  used  and  commonly  known,  131, 
of  facts  not  within  hnowledge  or  memory  of  judge, 
of  collateral  facts,  132,  133. 
where  court  in  doubt,  132. 
references  to  be  sought,  132. 
no  evidence  necessary,  132. 
facts  of  which  judge  has  special  knowledge. 

knowledge  of  the  profession,  law  books,  and  laws,  133. 

judges  and  jurors  not  to  act  on  mere  private  knowledge  of  special 

facts,  133,  134. 
jurors,  when  they  may  take  notice  of  facts,  134'. 
ancient  mode  of  choosing  them,  134. 
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JUDICIAL  NOTICE  (Continued). 

modem  rule,  134. 

as  to  historical  facts,  134. 
pleading  in  relation  to  judicial  notice,  lB4a. 

no  evidence  required  of  facts  judicially  noticed,  134a. 
proof  and  procedure  in  respect  to  facts  to  he  judicially  noticed,  134a. 

result  of  failure  of  trial  court  to  take,  134a. 

fact  judicially  known,  denial  of,  need  not  be  pleaded,  134a. 

fact  judicially  known  not  admitted  by  demurrer,  134a. 

fact  judicially  known,  stipulation  as  to,  134a. 

JUDICIAL   PROCEEDINGS.     See   Copies;    Documents;    Judgments;   Kec- 
OEDs  OF  Courts. 
regularity  presumed,  31. 

when  acts  in,  presumed  performed  in  proper  order,  34,  n.  64. 
best  evidence  of,  200a. 
no  admiss-ion  implied  from  silence  at,  270. 

JUDICIAL   EECOEDS.     See   Authentication;    Copies;   Documents;    Judg- 
ments; Kecoeds  of  Courts. 
best  evidence  of,  200a. 
when  lost,  212. 

JUDICIAL  SALES,  regularity  of,  presumed,  47. 

JURISDICTION.     See  Courts;  Judgments. 
presumption  of,  as  to  parties,  31. 
presumption  of,  where  part  of  record  is  lost,  31. 
limitation  of  presumptions  as  to,  33. 

where  recitals  in  record  as  to,  are  contradictory,  whole  record  examined,  32. 
presumptions,  when  service  is  by  publication,  33. 
presumption  of  regularity  after  gaining,  34,  35. 
must  appear  on  face  of  proceeding  in  inferior  courts,  36,  37. 
of  inferior  courts,  may  be  proved  by  extraneous  evidence,  36. 
findings  of  the  court  of  sister  state  as  to,  presumed  correct,  38. 
of  probate  court,  when  presumed,  37. 
want  of,  as  defense,  when  gives  defendant  right  to  open  and  close,  197,  n. 

21. 
absence  from,  as  ground  for  admitting  testimony  taken  at  former  trial, 

341. 
essential  to  conclusiveness  of  verdict,  585. 
in  proceedings  in  rem,  606,  609. 
in  divorce  aetionSj  607,  608. 
essential  in  probate  proceedings,  610. 
presumptions  as  to,  611,  617. 
collateral  proof  of  want  of,  611. 
want  of,  apparent  on  face  of  proceedings,  611,  612. 

domestic  judgments,  want  of  jurisdiction,  611. 

Evidence  V — 63 
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JURISDICTION   (Continued). 

when  shown  by  extrinsic  evidence,  611,  612. 
inferior  courts,  613. 

want  of  jurisdiction  shown  by  extrinsic  evidence,   613. 

must  appear  of  record,  613. 
foreign  courts,  614-616. 

for  what  impeached,   616. 
proof  of  fraud,  616. 
courts  of  sister  states,  617., 

when  want  of  jurisdiction  may  be  shown,  617. 

rule  when  want  of,  appears,  617. 

evidence  to  contradict  record  as  to  jurisdiction,  617.  , 

jurisdiction  presumed,  617. 
taking  depositions,  witness  cannot  question,  668. 

JTJEISTS,  as  experts,  368. 

JUROES    cannot  act  on  private  knowledge,  134. 
notice  of  facts,  when  they  may  take,  134. 
ancient  mode  of  choosing,  134. 
modern  rule,  134. 

testimony  of,  to  identify  issues,  when  admissible,  600. 
distrust  of,  by  jurists  of  common  law,  725. 
proceedings  of,  privileged,  766. 
when  competent  as  witnesses,  765,  766. 
as  to  what  facts,  766. 
deliberations  in  jury-room  inviolable,  766. 
misconduct  of,   767. 
how  proved,  767. 

JURY,  province  of.     See  Inspection  op  Abticles;  Inspection  or  the  Per- 
son; Jurors;  Pkovince  or  Judge  and  Jury;  Vievj. 

to  determine  sufficiency  of  .evidence,  7. 

when  presumed  to  have  been  properly  sworn,  34,  n.  64. 

when  presumed  that  it  followed  instructions  of  court,  34,  n.  64. 

survivorship  in  common  disaster,  for,  64. 

cannot  disregard  presumptions,  104. 

collateral  facts  tending  to  prejudice,  not  admissible,  137. 

jury  passes  on  weight  of  evidence  and  credibility  of  witnesses  generally, 
174. 

illustrations  of  questions  of-  fact,  174b. 

mixed  questions  of  law  and  fact,  175.  - 

inspection  of  person  and  articles  by,  393,  398,  399. 
in  criminal  cases,  400. 

experiments  before,  403. 

similarity  of  conditions,  403, 
out  of  courtroom,  407,  410. 

view  by.     See  View. 

not  to  decide  case  solely  from  view,  409. 
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JURY  (Continued). 

not    to    gain    knowledge    concerning    cause    except    under    supervision   of 

court,    409. 
not  to  inspect  books,  etc.,  in  jury-room,  which  have  not  been  received  in 

evidence,  409. 
may  use  magnifying-glass  in  comparison  with  handwriting,  555,  n.  46. 
questioning  witness  by,  814. 
to  determine  whether  witness  impeached,  863. 
to  weigh  the  evidence,  898. 
to  pass  on  credibility  of  witnesses,  902. 

JUBY  SYSTEM,  effect  of,  on  rules  of  evidence,  2,  2a. 

JUS  TEKTII,  in  bailment,  186. 

JUSTICE  OP  THE  PEACE,  presumption  of  authority  of,  43. 
judicially  noticed,  109a. 
signatures  of,  judicially  noticed,  111,  n.  20. 
United  States  courts  do  not  judicially  know  those  of  another  state,  124, 

n.  57. 
parol  proof  that  one  taking  acknowledgment  was  a,  205a. 
when  he  has  power  to  compel  recognizance  by  witness,  804. 

JUSTICES'  COURTS.     See  Coukts;  Judgments;   Jurisdiction;  Records  op 
Courts. 
jurisdiction,  not  presumed,  36. 
proceedings  of,  in  sister  states,  how  proved,  626. 
distance  which  witnesses  may  be  compelled  to  travel,  limited,  797. 


KEROSENE  OIL,  nature  of,  judicially  noticed,  128. 

KNOWLEDGE  of  law  presumed,  23. 

of  consequences  of  one's  own  act  presumed,  27,  28. 

common  knowledge  or  memory  of  judge  with  regard  to  judicial  notice,  132. 

common  knowledge,  matters  of,  judicially  noticed,  133,  134. 

witnesses  must  testify  from,  137. 

provable  by  similar  acts,  etc.,  142. 

collateral  facts  to  show,  146.     See  Redevanct. 

burden  of  proof  as  to  facts  peculiarly   within.     See  Burden  Off  Froop, 

181-187. 
subsequent  repairs  as  admission  of,  288. 
admissions  made  without  personal,  296. 
means  of  to  render  witness  competent,  302. 

to  render  expert  competent,  363. 

shown  by  cross-examination,  822,  828. 

may  be  asked  of  impeaching  witness,  864. 
of  correctness  of  memorandum  essential  to  use  of,  to  refresh  memory,  877. 

KORAN,  Mahometans  sworn  on,  715. 
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LACHES.     See  Negligence. 

LADING.     See  Bill  or  Lading. 

LAKES,  judicial  notice  of,  127. 

LANDING,  hearsay  admissible  to  prove  right   of,  301. 

LANDLORD  AND  TENANT,  presumptions  from  possession   of  tenant,  8U. 
payment  of  rent,  relevancy  of  proof  that  it  was  paid  by  others,  140. 
admissions  of  one  as  against  the  other,  243. 
tenant  cannot  dispute  title  of  landlord,  284. 

may  show  eviction  by  title  paramount,  284. 

that  the  lease  was  void  and  never  existed,  284. 

fraudulent  representations,  duress  or  mistake,  284. 
payment  of  rent  as  estoppel,  284. 
conduct  of,  as  an  admission,  287. 
declaration  of  tenant  as  against  landlord,  352. 
parol  proof  to  vary  lease,  434,  n.  1. 
as  to  occupancy,  453,  u.  46. 
parol  proof  of  customs  between,  461. 
when  bound  by  judgment  against  the  other,  587. 

LANDS.     See  Conveyances;  Deeds;  Mortgages;  Statute  or  Frauds. 
presumption  of  title  from  possession  of,  75. 
value  of,  168,  169. 

modes  of  determining,  168,  nu.  16,  32. 
of  other  sales  to  prove  value  of  lands,  168,  169. 

conditions  to  be  similar,  168,  169. 

location  of  such  other  lands,  168. 

valuation  must  be  recent,  168. 

personal  knowledge  of  witness,  168. 

offers  of  sale,  168. 

offers  on  condemnation  proceedings,  168. 

tax  assessments,  168. 

price  paid,  168. 

productive  capacity,  168. 
expert  testimony  as  to,  382. 

interests  in,  creation  of  under  statute  of  frauds,  413. 
conveyances  of,  under  statute  of  frauds,  413. 
surrender  or  assignment  of  interest  in,  as  affected  by  statute  of  frauds, 

415,  416. 
memorandum  as  to  sale  of,  429,  430. 
parol  evidence  to  vary  contracts  for,  435,  n.  29. 
parol  evidence  to  identify,  450,  n.   11. 
records  relating  to,  provable  by  copies,  522,  n.  68. 
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LANGUAGE,  fluctuations  and  mutations,  judicial  notice  of,  130. 
of  dictionaries,  130. 
of  slang,  130. 
of  slander,  130. 

of  fluctuations  and  mutations  of,  130. 
of  foreign  names,  130. 
of  ambiguous  names,  130. 
of  the  Scriptures,  130. 

LAPSE  OF  TIME  raises  presumption  of  payment.     See  Presumptions,  65-69. 
not  a  bar,  only  a  presumption,  66. 
presumption  from  less  than  twenty  years,  67. 
not  a  bar  to  a  trust,  78. 

LARCENY,  relevancy  of  similar  acts,  144. 

cross-examination  as  to,  to  affect  credibility,  832. 
privilege  as  to  criminating  testimony  as  to,  884. 

LATENT  AMBIGUITIES.     See  Ambiguity. 
definition  of,  472. 
parol  proof  of,  472. 

in  tax  deeds  and  other  instruments,  472,  nn.  60,  64. 
in  wills,  parol  proof  to  explain,  472,  n.  69,  479,  480. 
in  deeds,  parol  proof  to  explain,  485. 
in  notes  and  biUs,  parol  proof  of,  495. 

LATITUDE  OF  COUNSEL  in  examination  of  witness,  812,  824. 

LAUDANUM,  use  of  as  affecting  competency  of  witness,  724,  n.  81. 

LAW,  knowledge  of,  presumed,  23. 
struggle  for  uniformity  of,  9. 
presumptions  of,  11. 
every  person  presumed  to  have  conformed  to,  until  contrary  appears,  13, 

n.  21. 
violation  of,  not  presumed,  13,  u.  23. 

nonresident  presumed  to  know  that  of  place  of  contract,  23b. 
effect  of  mistakes  as  to,  24. 
common  law  presumed  to  continue  in  force,  58. 

LAW-MEECHANT,  judicial  notice  of,  110,  121,  123. 

LAW  OF  FOREIGN  COUNTRIES,  presumptions  as  to,  84. 
proof  of,  112,  119. 
proved  by  lawyers  and  jurists,  368. 
proof  of — unwritten  law,  502. 
similar  to  domestic  private  statutes,  502. 
unwritten  law  proved  by  expert  witnesses,  502. 
who  may  testify  as  experts,  502. 
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LAW  OF  FOREIGN  COUNTRIES   (Continued), 
written  law,  by  authenticated  copy,  502. 

exceptions,  502. 
where  no  proof  that  law  is  statutory,  may  be  proved  by  parol,  502. 

mode  of  authentication,  503. 

by  volumes  of  statutes,  503. 

other  illustrations,  503. 

the  rule  according  to   Taylor,  503. 

to  whom  proof  should  be  addressed,  court  or  jury,  503. 

LAW  OF  FORUM,  when  law  of  sister  state  will  be  presumed  same  as,  83. 
applied,  where  no  proof  of  foreign  law,  84. 
judicial  notice  of,  112. 
definition  of,  112,  n.  27. 

LAW  OF  NATIONS,  judicial  notice  of,  112. 

LAW  OF  NATURE,  judicial  notice  of,  129. 

LAW  OF  SISTER  STATES,  presumptions  as  to,  38,  83. 
must  be  proved,  118,  504. 
as  to  common  law,  83. 
as  to  statute  law,  83. 
when  judicially  noticed,  119. 
states  carved  from  other  states,  119. 
territory  acquired,  119. 
states  coming  into  the  Union,  119. 
mode  of  proof  of  statutes  of,  504,  505. 
if  relied  on  must  be  pleaded  and  proved,  504. 
authenticated  copies,  504. 

sealed,  504. 

copies  printed  "by  authority,"  504. 

sworn  copies,  505. 
unofficial    volumes,    not    competent,    505. 

even  when  printed  by  public  authority  but  private  enterprise,  505,  n. 
75. 

even  when  certified  by  attorney  general,  505. 
proof  of  section  of  code,  505. 
statutory  proof  of  ordinances,  505. 
expert  opinion  as  to  statutes,  505. 
proof  of  the  unwritten  law,  506. 
unwritten  law  proved  by  experts,  .506. 

references  to  law  books,  506. 

latitude  allowed  in  such  cases,  506. 

by  judicial  decisions,  506. 

the  general  rules  of  proof,  506. 

LAW  OF  THE  ROAD,  judicial  notice  of,  123. 
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LAW  QUESTIONS,  decided  by  the  court,  174-175e. 
rule  in  criminal  cases,  175c. 

LAWS,  published  by  authority,  presumed  correct,  117. 

LAWYERS.     See  Attorneys;    Conpidential  Communications. 
as  experts  as  to  law,  368. 

as  to  value  of  service,  387. 
as  experts  as  to  handwriting,  556,  a.  69. 

LAYING  FOUNDATION  for  impeachment.'   See  Witnesses,  845-847,  850. 
in  case  of  parties,  851. 
recalling  witness  for,  846,  852. 

LEADING  QUESTIONS,  objections  to  on  taking  depositions,  673, 
general  rule  as  to,  816-819. 
defined,  816,  819. 
what  are,  illustrations  of,  816. 
framed  suggestively,  816. 
carrying  imputation,  816. 
objection  to,  816. 
misleading  questions,  816. 
those  in  alternative,  when  proper,  816. 
examples  of,  816. 

examples  of  those  not  leading,  816. 
withdrawal  of,  816. 
calling  for  conclusions,  816. 
argumentative  questions,  816. 
exceptions  to  the  general  rule,  817. 
hostile  witnesses,  817. 
bias,  817. 

disinclination  to  testify,  817. 
adverse  party,  817. 
introductory  questions,  817. 
as  to  identification,  817. 
repetition  of  questions,  817. 
want  of  recollection,  818. 
embarrassed  witness,  818. 

by  reason  of  modesty,  818. 
of  those  infirm  or  partially  incompetent,  818, 
of  foreigners,  818. 
ambiguous  answers,  818. 

due  to  misapprehension  of  question,  818. 
details  of  main  fact  already  testified  to,  818. 
as  to  former  contradictory  statement,  818,  846. 

conflict  as  to  this  rule,  818. 
of  children,  818. 

danger  with  regard  to,  818. 
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LEADING  QUESTIONS  (Continued). 

relative,  not  an  absolute  term,  819. 
subject  one  of  judicial  discretion,  819. 
diversity  of  state  decisions,  819. 
abuse  of  discretion,  819. 

reviewed  on  appeal,  819. 
how  cured,  819. 
waiver,  819. 
may  be  asked  on  cross-examination,  824. 

when  witness  shows  bias  in  favor  of  cross-examiner,  824. 
controlled  by  court,  824. 
as  to  new  matter,  824. 
in  laying  foundation  for  impeachment,  846. 

LEASES,  best  evidence  of,  201a. 

terms  of,  proof  of  by  admissions,  208. 

estoppel  as  to,  281. 

as  affected  by  statute  of  frauds,  414,  416. 

accepting  new  one,  effect  of,  416. 

parol  proof  as  to,  434,  n.  1,  461. 

ownership  of  house  built  on  land  under,  439,  n.  74. 

proved  by  attesting  witnesses,  527,  n.  43. 

LEDGEE,  as  book  of  original  entry,  569,  570. 
when  produced  as  book  of  account,  577. 

LEGACY.     See  Legatee;  Wills. 

LEGAL  ADVISEE.     See  Attorney. 

LEGAL  INCAPACITY  of  former  witness.     See  Hearsay  Evidence,  341a. 

LEGALITY  of  contracts,  presumed,  85. 

of  usage,  necessary  to  admit  parol  proof  of,  467. 

LEGAL  TENDEB.     See  Tender. 
coins,  126. 

language  with  regard  to,  126. 
national  bank  notes,  126. 
treasury  notes,  126. 

LEGATEE,  admissions  affecting  devisee  and,  253. 
parol  proof  as  to  identity,  477. 
bound  by  judgment  against  testator,  587. 
when  not  included  under  term  "heirs  and  representatives,"  774. 

LEGISLATIVE  JOURNALS,  as  to  due  passage  of  statute,  117. 
judicial  notice  of,  106,  n.  13. 
iiroof  of,  507. 


GENERAL  INDEX. 


100]. 


[References  are  to  Sections. — Vol.  1,  §§  l-175d;  Vol.  2,  §§  176-392;  Vol.  3, 
§§393-633;  Vol.  4,  §8  634-796a;  Vol.  6,  §g  797-904.] 

LEGISLATUEE,  judicial  notice  of,  106,  n.  17. 

acts  of,  judicially  noticed,  when,  112,  113,  117,  118. 
debates  in,  privileged,  762. 

LEGITIMACY,  weight  of  presumption  of  marriage  in  action  involving,  87. 
presumptions  as  to.     See  Presumptions,  93-97. 
weight  of  presumption  of,  93,  94. 
how  rebutted,  94,  96,  97. 
presumption,  when  conclusive,  11,  93-95. 
when  birth  during  coverture,  93. 

when  birth  after  interlocutory  decree  in  divorce,  93. 
code  provisions,  93,  n.  64. 
after  lapse  of  many  years,  93. 
sexual  intercourse,  when  presumed,  93. 
where  child  born  fifteen  days  after  marriage  and  twenty  days  after  divorce, 

93. 
the  widow's  year  of  mourning,  93,  n.  57. 
the  maxim.  Pater  est  quem  nuptiae  demonstrant,  93,  n.  '55. 
the  maxim,  Odiosa  et  inhonesta  non  sunt  in  lege  praeswnendd,  93. 
the  old  doctrine  of  "within  the  four  seas,"  93. 
presumption,  how  rebutted,  93,  n.  55,  94,  97. 
the  doctrine  of  Filiatio  non  potest  probari,  94. 

illustrations  of  "access,"  94. 
concliiswe  when  intercourse  shown,  95. 

notwithstanding  adultery,  95. 
impotence,  95a. 

permanent  and  temporary,  95a. 

the  maxim,  Mdbilis  et  inhabilis  diversis  temporihus,  95a. 

exceptions  such  as  white  child  of  colored  parents,  or  vice  versa,  95a. 
what  facts  are  relevant  where  intercourse  not  shown,  96. 

the  Code  Napoleon,  96. 
adultery,  efEect  on  the  presumption,  96. 

pregnancy  advanced  or  otherwise,  at  time  of  marriage,  effect  on  presump- 
tion, 96,  n.  89. 
declarations  of  deceased  parents  as  to,  312. 

LESSEE.     See  Landlord  and  Tenant;  Leases. 

LESSOR.     See  Landlord  and  Tenant;  Leases. 

LETTEI^-PRESS  COPIES,  when  not  admissible,  209. 
not  duplicate,  225. 
notice  to  produce,  225. 
in  comparison  of  handwriting,  555,  n.  46. 
when  admissible,  583. 

LETTERS.     See  Admissions. 
dates  presumed  correct,  51. 
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LETTERS   (Continued). 

presumption  as  to  mailing  and  receipt  of,  52. 

proper  address  and  stamp  and  mailing,  52. 
where  letters  sent  from  a  private  office,  52. 
where  money  inclosed,  52. 
answers  presumed  to  be  genuine,  52. 
presumption  of  identity  as  applied  to,  100. 
best  evidence  of,  201a. 
proof  of  contents  by  admissions,  206,  208. 
notice  to  produce,  218. 
secondary  evidence  as  to  contents  of,  218. 
mode  of  cross-examination  as  to,  231,  847, 
competent  as   admissions,   269. 

when  part  of  the  contract,  269. 
of  res  gestae,  269. 
written  to  a  party,  when  used  as  his  admissions,  269. 
failure  to  reply  to,  effect  of,  269,  289. 
not  generally  competent  for  the  party  writing,  269. 
presumption  from  possession  of,  269. 
as  offer  of  compromise,  not  admissible,  291. 
connected  admissions  in,  received  together,  294. 
when  hearsay,  298. 

not  evidence  of  sanity  of  party  addressed,  298. 
when  not  part  of  res  gestae,  348,  357. 
trusts  created  by,  418. 

mistake  in  date  of,  shown  by  parol,  438,  n.  70. 
registers  of,  as  evidence,  508,  u.  8. 
as  affording  a  basis  for  knowledge  of  handwriting,  547. 
proof  and  effect  of,  583. 
as  evidence,  583. 
preliminary  proof  of,  583. 
indirect  and  circumstantial  proof  of,  583. 
mibsequent  events  fitting  in  with  statements  in,  583. 
as  part  of  res  gestae  or  admissions,  illustrations,  583. 

when  in  favor  of  party  offering  them,  583. 
mere  hearsay,  unless  otherwise  competent,  583. 
secondary  evidence  as  to,  when  admissible,  583. 
possession  of,  unanswered,  583. 
reply,  genuineness  of,  583,  u.  32. 
receipt,  proof  of,  583,  n.  46. 
bearing  no  address,  583,  n.  46. 
letter-press  copies,  when  competent,  583. 

confidential  communications  of  husbaud  and  wife  in,  736,  n.  34. 
intercepted,  735. 
written  to  children,  735,  n.  28. 
delivery  of,  a  "transaction,"  785,  n.  49. 
impeachment  by  contradictory  statements  in,  847. 
used  to  refresh  memory,  875, 
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LETTEES  OF  ADMINISTRATION.     See  Executor  and  Administratoe. 
when  presumed  legally  issued,  37,  n.  81. 

when  presumptive  evidence  that  requisite  oath  was  taken,  37,  n.  81. 
best  evidence  of,  200a. 

LETTEES  PATENT.     See  Patent. 

LETTERS  ROGATORY,   defined,   700. 
foreign  depositions  taken  under,  700. 
See  Depositions. 

LETTERS  TESTAMENTARY.     See  Executor  and  Administrator. 
raises  presumption  of  death,  when,  63. 

LEVY  OP  EXECUTION,  best  evidence   of,   200a. 

LIBEL  AND  SLANDER,  presumption  of  malice  in  action  for,  29. 
relevancy  of  character  in  actions  for,  149,  158. 
amount  of  proof  of,  in  civil  actions,  16,  n.  59,  195. 
to  establish  charge  of  crime,  16,  n.  59. 
liability  of  infant  for,  99a. 
relevancy  of  financial  standing,  159,  160. 
of  plaintiff,  161. 

mixed  questions  of  law  and  fact,  175. 
what  determined  by  judge,  175. 
libelous  words  not  hearsay,  300. 

LICENSE,  burden  of  proof  as  to,  181. 

LICENSEES  estopped  to  question  title  of  licensors,  285. 

LIEN  of  bankers  on  deposits,  judicial  notice  of,  123a. 

setting  up  in  bailment  cases,  186. 
LIFE.     See  Birth;  Death;  Survivorship. 

presumption  of  continuance  of,  60. 

overcome  by  presumption  of  innocence,  101. 

duration  of,  129. 

presumption  as  to  love  of,  185. 

LIFE  INSURANCE,  confidential  communications  to  physicians,  961. 

LIFE  TABLES,  to  show  expectation  of  life,  judicial  notice  of,  129. 
admissibility  of,  578. 

LIGHT  AND  DARKNESS,  opinions  as  to,  360,  n.  9. 

LIMITATION  as  to  number  of  counsel,  814. 

LIMITATIONS,  STATUTE  OF.     See  Statutes  op  Limitations. 

LIMITS  of  civil  divisions,  judicial  notice  of,  108,  127. 
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LIQUOES,  judicial  notice  of  intoxicating  nature  of,  128. 

LIS  MOTA,  defined,  311. 

what  necessary  for,  311. 

excludes  declarations  as  to  matters  of  public  interest  and  pedigree,  311. 

LITEBAEY  ALLUSIONS,  judicial  notice  of,  130. 

LIVESTOCK  KEGISTEES  as  evidence,  582,  n.  30. 

LOAN,  for  usurious  interest,  relevancy  of  proof  of  similar,  140. 

LOAN  AGENCY,  usage  of,  when  not  binding,  464,  n.  57. 

LOCAL  CUSTOM    must  be  proved,  123b. 
parties  to  contract,  when  bound  by,  466. 

LOCAL  HISTOEICAL  FACTS,  not  judicially  noticed,  125. 

LOCAL  HISTOEIES,  inadmissible  as  histories.     See  Histories,  584. 

LOCAL  LAWS,  when  judicially  noticed,  116. 
when  to  be  proved,  116,  118. 

LOCAL  TEEMS  AND  PHEASES,  application   of.  455. 

LOCATION  of  railroads,  judicially  noticed,  127e. 

LOCOMOTIVE,  relevancy  of  other  similar  fires,  166,  167. 
emission  of  steam  and  smoke,  165,  166a,  166b. 
in  case  of  railroad  fires,  165,  166a,  167. 

other  fires  caused  by  same  engine,  166a,  166b,  167,  n.  13. 

efficiency  of  spark-arrester,  166b. 

limit  of  time  before  and  after,  166b. 

fires  caused  by  other  engines,  166c,  167. 

similarity  of  construction  of  engines,  167. 

identification  of  engines,   167. 

claims  settled  for  other  fires,  167. 
burden  of  proof  as  to  fires  set  by,  184. 

LOGAEITHMS,  tables  of,  admissibility  of,  578. 

LOG-BOOKS,  as  evidence,  508,  513. 
when  competent,  513. 

LOST  DEPOSITIONS.     See  Depositions  in  Federal  Courts. 

LOST  DOCUMENTS.    See  Documents;  Lost  Instruments. 
presumptions  as  to,  50. 

LOST  INSTEUMENTS.     See  Best  Evidence. 
presumptions  as  to,  76. 
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LOST  INSTRUMENTS  (Continued). 

best  evidence  of  the  contents  of,  212-216. 

search  necessary  to  admit  secondary  evidence,  213. 

mode  of  proving  loss,  216. 

hearsay  declarations  not  competent,  216. 

but  admissions  of  party  may  be  received,  216. 
affidavits  not  competent  to  prove  loss,  216. 
notice  to  produce,  218,  219. 

objects  and  requisites  of,  219,  220. 
contents  of,  proved  by  a  preponderance  of  evidence,  227. 
substance  of  such  document  only  required,  227. 
admissions  having  reference  to,  242. 
contents  of,  not  provable  by  declarations  of  third  persons,  297. 

LOST  JUDGMENT  EECORDS.     See  Judgments. 

LOST  WILLS,  declarations  of  testator  as  to,  484. 

LOTTERY,  keeping  of,  relevancy  of  similar  acts,  144. 
character  of,  judicially  noticed,  123a. 

L.  S.     See  Seals. 

LUCID  INTERVALS,  reasonableness  of  act  as  evidence  of,  59,  n.  48. 

competency  of  witnesses  during,  723. 

LUNACY.  'See  Insanity. 
LUNATICS.     See  Insane  Persons. 

M 

MACHINERY,   defective,  what  proof   relevant,   166. 
disconnected  facts  to  show,  166. 
pulleys,  elevators,  166. 
electric  lights,  166. 

similar  machinery  and  conditions,  166. 
burden  of  proof  as  to,  183. 

subsequent  repair  as  admission  of  negligence,  288. 
operated  in  presence  of  jury,  403. 
to  be  set  up  by  vendor,  parol  proof  of,  434,  a.  1. 
shown  by  photograph,  581,  n.  2. 

MACHINISTS,  as  experts,  380. 

MADNESS.     See  Insanity. 

MAGNETIC  NEEDLE,  judicially  noticed,  128,  n.  86. 

MAHOMETAN,  how  sworn,  715. 
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MAILING  LETTERS,  presumptions  from,  52,  218. 

MAILS,  judicial  notice  of  mode  of  carrying,  123. 
when  from  private  office,  52. 
when  at  train,  52,  n.  79. 
of  time  for  delivery,  127b. 
of  time  for  crossing  Atlantic,  127b. 

MAINTENANCE,  settling  account  for,  as  admission,  287. 

MAKEB.     See  Negotiable  Paper. 

MALICE,  when  presumed,  29-29b. 

when  continuance  of,  presumed,  58. 

when  relevant,  138. 

how  rebutted  in  action  for  slander  and  libel,  150. 

MALICIOUS  MISCHIEF,  relevancy  of  character,  155. 

» 

MALICIOUS  PKOSECUTION,  rumors  to  show  good  faith  in,  157. 
relevancy  of  character  in,  155,  157. 
specific  offenses  of  plaintiff  cannot  be  shown,  157. 
good  character,  when  relevant,  157. 
relevancy  of  financial  standing,  159. 
mixed  questions  of  law  and  fact,  175. 
of  plaintiff,  161. 
statements  apparently  hearsay,  when  admissible  in  action  for,  300. 

MALICIOUS  SHOOTING,  relevancy  of  similar  acts  to  repel  inference  of  acci- 
dent, 147. 

MALPRACTICE,  relevancy  of  evidence  as  to,  149. 

admissibility  of  medical  books  relating  to,  578,  n.  54. 
rule  as  to  confidential  communications  in  actions  for,  760. 

MANDAMUS,  judgment  as  res  judicata,  598,  n.  42. 

MANIFEST.     See  Ship's  Manifest. 

MANIPULATION.     See  Inspection  or  the  Person,  398. 

MANUPACTUEEES,  books  of  account  of,  when  admissible,  571,  n.  58. 

MANUSCEIPT.     See  Documents;  Writings. 

MAPS,  relevancy  of,  139. 

competent  as  admisaiora,  270,  307. 

to  prove  public  not  private  boundaries,  307. 

relaxation  of  rule  in  some  states,  307. 
must  first  be  proved  correct,  307. 
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MAPS  (Continued). 

unless   ancient,  307. 
ancient,  evidence  of  what,  307. 
of  explorers,  307. 
as  evidence,  508,  n.  9. 

MAKK.     See  Attesting  Witness;  Handwritino. 
attestation  by,  527. 
signing  by,  546. 
identifying  such  signatures,  546. 

MARKET  REPORTS,  proved  by  newspapers,  582. 

MARRIAGE.     See   Husband  and  Wife;   Legitimacy;   Pedigree;   Presump- 
tions; Relevancy. 
presumed  duly  solemnized,  13,  n.  21. 
relation,  presumption  as  to,  14. 
presumption  of  law  of  sister  state  as  to,  83. 
presumption  of,  86,  87. 

presumption  of  legal  capacity  for,  arising  from,  86. 
as  to_(Je  facto  marriages,  86. 
reputation  cannot  disprove,  87. 
confessions  as  proof  of,  88. 
proof  of,  in  criminal  cases,  88. 
marriage  in  criminal  issues,  88a. 

direct  proof  of  marriage  in  criminal  cases,  88a. 

conflict  with  presumption  of  innocence,  88a. 
proof  of,  without  formal  ceremony,  89. 
illicit  connection,  how  changed  to  lawful,  89. 
presumptions  arising  from  relation  of,  90. 
of  agency  from  marriage,  90. 
the  head  of  the  family,  90. 
how  shown,  90. 

as  to  purchase  of  necessaries,  90. 
community  property,  90a. 

when  first  of  series  of  purchase  payments  made  out  of,  90a,  u.  23. 
as  to  common  hoard  of  spouses  and  family,  90,  n.  20. 

property  conveyed  to  wife,  90a. 

property  conveyed  to  husband  and  wife,  90a. 
of  coercion  of  wife  by  husband,  91,  92. 

how  regarded  in  the  eye  of  the  law,  91a. 

the  rule  in  criminal  cases,  91. 

elements  of  coercion,  91. 

the  rule  in  tort,  91. 
effect  of  married  women's  acts  and  statutes,  91a, 

illustrations,  91,  nn.  24,  40. 

joint  torts,  91. 
when  denial  of,  admissible,  97. 
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MARRIAGE  (Continued). 

when  infant  presumed  unable  to  consent  to,  98. 

presumption  as  to,  overcome  by  that  of  innocence,  101. 

promise  of  and  breach,  relevant  facts  in,  151. 

seduction  and  crim.  con.,  152. 

settlement,  recitals  in,  to  prove  pedigree,  315. 

certificate,  recitals  in,  to  prove  pedigree,  315. 

entries  in  books  of,  316. 

not  part  performance  under  statute  of  frauds,  413c. 

agreements  in  consideration  of.     See  Statute  op  Frauds,  413o. 

in  contemplation  of.     See  Statute  of  Frauds,  413o. 
settlements,    413c. 
registers  of,  proof  of,  by,  508-511. 

when  competent  at  common  law,  510. 

American  rule,  511. 

effect  of  statutes,  511. 
registers  of,  provable  by  copies,  522,  u.  68. 

certificates  of,  federal  statutes  as  to  proof  of,  by  copy,  538,  n.  65. 
advertisement  of,  or  of  separation,  as  evidence,  582,  n.  17. 
judgment  to  prove,  against  strangers,  588. 
judgment  in  divorce,  conclusion  as  to  existence  and  dissolution  of,  608,  u. 

70. 
termination  of,  as  affecting  admissibility  of  confidential  communications 

between  husband  and  wife,  736,  737. 
burden  of  proving,  to  render  spouse  incompetent,  744. 

MARRIED  WOMEN.     See  Husband  and  Wipe. 

as  to  estoppel  of,  by  recitals  in  instruments,  283. 

MARSHAL,  presumption  of  authority  of,  43. 

MASON.     See  Free  Masons. 
as  an  expert,  380. 
communication  from  one  to  another  not  privileged,  771,  n.  37. 

MASTER  AND  SERVANT,  when  servant  presumed  honest,  13,  n.  21. 
the  relation  of  parent  and  child  as,  99a,  n.  57. 
negligence  of  servant,  proof  of,  165. 
proof  of  other  acts  of  negligence,  165. 
warranties  by  servant,  256. 
admissions  by  employees  and  servants,  256d. 

declarations  of  servant  as  to  ownership  of  personal  property,  when  ad- 
missible,   351. 
competency  of,  as  to  transaction  with  dcoeased,  775. 

MASTERS  OP  BOATS,  admissions  by,  256d. 

MATERIAL  ALTERATION  of  writings.     See  Alteration. 
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MATEBIALITY.     See  Relevancy. 
of  variance,  234. 

MATEBIALITY  OF  QUESTION  on  refusal  of  witness  to   answer,   689. 

MATERIALIZATION  OF  "SPIRITS"  in  court  as  experiment,  403. 

MATRIMONIAL  STATE,  presumption  of  continuance  of,  58k,  n.  44. 

MATRONS,  inspection  by-  jury,  when  pregnancy  pleaded,  395. 

MATTERS  OF  COMMON  KNOWLEDGE,  judicially  noticed,  133,  134. 

MATTERS  OF  FACT,  definition  of,  10b. 

MATTERS  OF  LAW,  mistake  as  to,  effect  of,  24. 

MATTERS  OF  SCIENCE  AND  ART,  judicially  noticed,  128. 

MATURITY  OF  CROPS,  judicial  notice  of,  129. 

MAXIMS,  judicial  notice  of,  130. 

Allegans  contraria  non  est  audAendus,  272,  n,  83. 
Cessante  ratione  legis  cessat  ipsa  lex,  756. 
De  minimis  non  curat  lex,  136,  191. 
Ei  incunibit  probatio  qui  dicit,  non  qui  negat,  180. 
Expressio  unius,  exclusio  alterius,  32,  67,  191,  318,  765,  n.  57. 
Expressum  facit  cessare  taciturn,  .50,  n.  75. 
Falsa  demonstratio  non  nocet,  474. 
FalsV:S  in  una,  falsus  in  omnibus,  903. 
Filiatio  non  potest  probari,  94. 
Fraus  est  odiosa  et  non  prOesumenda,  13. 
Eabilis  et  inhabilis  diversis  temporibus,  95a. 
Id  certum  est  quod  certum  reddi  potest,  450,  466. 
Ignorantia  juris  neminem  excfusat,  23. 
In  judicio  non  creditur  nisi  juratis,  712. 
Injuria  non  praesumitur,  12. 
Interest  reipublicae  ut  sit  finis  litium,  585. 
Lex  non  cogit  impossibilia,  554. 
Malitia  supplet  aetatem,  98. 

Manifesto  {vel  notoria)  non  indigent  probatione,  105. 
Minor  jurare  non  potest,  720. 

Naturale  est  quidUbet  diissolvi  eo  modo  quo  ligatur,  443. 
Nemo  debet  bis  vexari  pro  una  et  eadem  causa,  585. 
Nemo  in  propria  causa  testis  esse  debet,  727,  733. 
Nemo  tenetur  seipsum  acciisare,  733,  884. 

Non  refert  quid  notum  sit  judici,  si  notum  non  sit  in  forma  judioU,  105. 
Odiosa  et  inhonesta  non  sunt  in  lege  praesumenda,  93,  192. 
Odiosa  non  praesumuntur-,  12. 
Evidence  V — 64 
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MAXIMS   (Continued). 

Omne  sacramentum  debei  esse  certae  scientiae,  359. 

Omnia  praesumuntur  contra  spoliatorem,  17. 

Omnia  praesumuntur  rite  et  soleimdter  esse  acta,  15,  30. 

Pater  est  quern  nuptiae  demonstrant,  93,  u.  55. 

Fonderantur  testes,  non  numerantur,  900. 

Potior  est  conditio  possidentis,  74. 

Qui  facit  per  alium,  facit  per  se,  191,  210. 

Qui  non  negat  fatetur,  273. 

Qui  tacet  eo7isentire  videtur,  289. 

JBcs  inter  alios  acta  alteri  nocere  non  debet,  140,  57-1. 

Mes  ipsa  loquitur,  15a,  183,  184. 

Semper  praesumitur  pro  matrimonio,  86,  89. 

Stdbitur  presumptioni  donee  probetur  in  contrarium,  103. 

Utile  non  debet  per  inutile  vitiari,  232. 

Vox  emissa  volat,  litera  scripta  manet,  50,  n.  75. 

MEANING  OF  WORDS  AND  PHBASES,  judicial  notice  of,  130. 

parol  proof  of.     See  Pakol  Evidence  to  Explain  Weitings,   455,  456. 

illustrations,  455,  n.  65. 

in  wills,  parol  proof  of,  479. 

MEANS  OF  KNOWLEDGE.     See  Knowledge. 
as  to  boundaries,  303. 
of  expert,  363. 

shown  by  cross-examination,  822. 
may  be  asked,  of  impeaching  witnesses,  864, 

MEASUREMENTS,  judicial  notice  of,  127. 

MEASURES  AND  WEIGHTS,  admissibility  of  tables  of,  578. 

MECHANICS,  deceased,  admissibility  of  entries  by,  in  due  course  of  business, 
319. 
as  experts,  381. 
books  of  account  of,  when  admissible,  571,  n.  58. 

MECHANIC'S  LIEN.     See  Judgments.  590,  n.  20. 

MECHANISM,  judicial  notice  of,  128. 

MEDICAL  BOOKS,  admissibility  of,  578,  n.  54. 

MEDICAL  MEN.     See  Physicians. 

MEETINGS,   records   of.     See   Copies;    Corporations;    Municipal   CoaPORA- 
TiONs;  Records. 

MEMBERS  OF  FAMILY,  as  to  common  hoard  of,  90,  n.  20. 
as  to  services  by,  57c,  n.  86. 
acts  and  declarations  of,  as  to  pjdigree.     See  Pedigree,  313-316. 
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MEMORANDUM,  best  evidence  of,  ?01. 

wnder  statute  of  frauds,  whet  to  contain,  429,  430. 
in  sale  of  lands  or  goods,  429,  430. 
requisites  of,  429,  430. 
signature  indispensable,  429. 
how  and  where  may  be  signed,  429. 
essential  terms  must  be  ascertainable  from,  429. 
parol  evidence  admissible  to  show  want  of  essential  terms,  430. 
when  price  must  be  stated,  429. 
price  and  consideration  not  to  be  confused,  429. 
parol  proof  to  vary  or  explain,  429,  430. 
must  be  no  jus  deliberandi  or  locus  penitentiae,  42^. 
must  be  clear,  definite  and  conclusive,  429. 
time  of  payment  need  not  be  expressed,  429. 
parol  proof  of  names  of  parties  inadmissible,  429. 
several  writings  may  be  construed  together,  429. 
when  interest  in  land  not  mentioned,  fee  simple  presumed,  429. 
as  to  consideration,  430. 
need  not  be  expressly  stated,  430. 

where  "balance"  to  be  paid  at  stated  periods,  equality  of  amount 
presumed,  430. 
time  of  making,  430. 
need  not  be  formal  instrument,  430. 
nor  single  instrument,  430. 

parol  evidence  admissible  to  apply  contract  to  subject  matter,  430. 
to  show  no  concluded  binding  contract,  430. 
for  refreshing  memory  of  witness.     See  BErsBSHiNG-  Memory,  874-883 

MEMORANDUM-BOOK  as  book  of  original  entry,  570,  n.  54,  571,  n.  66. 

MEMORY    of  judge    may  be  refreshed,  132. 
competency,  when  defective,  724. 
refreshing.     See  Represhing  ME^lORY,  874-883. 
tested  on  cross-examination,  S26. 

MENTAL  CAPACITY,  want  of,  shown  by  parol,  436,  n.  43. 
proof  of  declarations  of  testator  to  show,  482. 
want  of  as  affecting  testimony.     See  Competency  of  Witnesses,  719-724. 

MENTAL   CONDITION,   in   personal  injury   cases,   349,   350. 
opinions  of  ordinary  witnesses  as  to,  360,  n.  9. 
of  testator,  declarations  to  show,  482,  483. 
may  be  inquired  into  on  cross-examination,  826. 

MENTAL  FEELINGS,  declarations  to  show,  349a,  350. 

MENTAL  INCAPACITY   of  former  witness.     See  Hearsay  Evidence,  341a. 

MERCANTILE  AGENCIES,  judicial  notice  of  nature  of  business  of,  123a. 
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MERCHANTS,  as  experts,  382. 

usage  of,  when  not  binding,  464,  n.  57. 

as  to  handwriting,  556,  n.   69. 

books  of  account  of,  when  admissible,  571,  n.  58. 

MERGE.R,  when  parol  agreement  not  merged  in  writing,  436. 
cause  of  action  not  merged  in  foreign  judgment,  616. 

MESSAGES.     See  Copies;  Documents;  Telegrams;  Telephone. 
telegraphic,  how  proved,  210. 
by  telephone,  how  proved,  211. 
of  public  oflacers,  privileged,  762. 

MIDWIFE,   entry  by,   of   time   of   birth   admissible,   823. 

MILEAGE  of  witness  to  be  tendered,  798. 

MILITARY   OFFICERS  OF  U.   S.,  presumption   of  performance  of   ofScial 
duty,  45,  n.  30. 

MILITARY  ORDERS,  judicial  notice  of,  122a. 

MILL,  parol  evidence  to  identify,  450,  n.  11. 
usage  of,  when  not  binding,  464,  n.  57. 

MILLERS,  books  of  account  of,  when  admissible,  571,  n.  58. 
as  experts,  386. 

MILLWRIGHTS,  as  experts,  386. 

MINERS,  as  experts,  384. 

MINISTERIAL  POWERS,  presumptions  as  to,  33. 

MINISTERS.     See  Clergymen. 

MINORITY,  presumption  as  to  continuance  of,  58. 

MINUTE-BOOK,  of  corporations,  admissions,  235a. 
statutory  parol  evidence  to  vary,  434,  u.  1. 
of  board  of  health  as  evidence,  508,  n.  9. 

MISCONDUCT  OF  JURORS,  how  shown,  766,  767. 

MISCONDUCT  OP  OFFICERS.     See  Conduct;  Oppioers;  Public  Oppicers. 
no  presumption,  when  sued  for,  46,  n.  34. 

MISCONDUCT   OF  PARTY,  when   relev.int,   138. 

MISDEMEANOR,  incapacity  of  infants  to  commit,  98. 

MISLEADING  QUESTlOXa.     See  Leading  Questions. 
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MISNOMER,  effect  of,  477,  662,  670. 

MISREPEBSENTATION,  as  element  of  estoppel,  275,  279. 

MISREPRESENTATION  OE  LAW,  no  ground  of  action  or  defense,  26. 
signing  instruments,  26. 
other  illustrations,  26. 
hoth  of  law  and  fact,  26. 
where  fiduciary  relation  exists,  26. 
knowledge  of  contents  of  contract,  26. 

MISTAKE.     See  Estoppel. 
from  advice  of  counsel,  24. 
in  notice  to  produce,  effect  of,  220. 
in  pleadings,  effect  of  when  withdrawn,  274. 
statute  of  frauds  does  not  prevent  proof  of,  431. 
proved  by  parol,  431,  474. 
caused  by  fraud,  relief  from,  437. 
as  to  dates  shown  by  parol,  438,  445,  n.  67. 
as  to  usurious  rate  of  interest  in  agreement,  445,  n.  67. 
in  wills,  parol  proof  as  to,  475. 

intention  of  testator  to  govern,  475. 
as  to  name,  effect  of,  477,  641,  662,  670. 
in  books  of  account,  as  affecting  their  admissibility,  576. 
in  deed,  parol  proof  of,  485. 

MISTAKE  IN  LAW,  per  se  cannot  be  relieved,  437a. 
from  advice  of  counsel,  24. 
effect  of,  24. 

MISTAKE  OF  PACT,  effect  of,  24. 
shown  by  parol,  437. 

MITIGATION  OP  DAMAGES.     See  Damages. 

character  relevant  in.     See  Character,  149-151. 

rumors  relevant  in,  150. 

good  character,  not  relevant,   158. 

MIXED  QUESTIONS  of  law  and  fact,  175. 

MODE  or  BUSINESS,  judicial  notice  of,  123. 

MODE  OF  LIFE,  when  evidence  of,  relevant,  138. 

MODE  OF  TRAVEL,  127. 

between  well-known  cities,  127. 
visual  rate  of  train  speed,  127. 
time  for  mail  delivery,  127. 
time  for  voyage  across  Atlantic,  127. 
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MODELS,  relevancy  of,  139. 
inspection  of,  411. 
production  of  in  federal  courts,  802. 

MODESTY  necessitating  leading  questions,  818. 

MODIFICATION.     See  Altbeation. 

MONEY,  judicial  notice  of,  126. 

effect  of  paying  money  into  court,  292. 

where  contract  ia  illegal,  292. 

deposit  of,  a  "transaction,"  785,  n.  49. 

MONEY  PAID,  burden  of  proof  of,  181. 

MONOMANIA,  presumption  of  continuance  of,  59. 
as  a  ground  of  incompetency,  723. 

MONTH,  judicial  notice  of,  129. 

MONUMENTS,  best  evidence  of  inscription  on,  205. 
inscription  on,  to   prove  pedigree,  315,   316. 
opinions  of  surveyors  as  to,  384. 

MOON,  judicial  notice  of  time  of  rising  and  setting  of,  129. 

MOEAL  EVIDENCE,   defined,  5. 

MOEALS,  expert  testimony  on  questions  of,  376. 

MORPHINE,  cross-examination  as  to  use  of,  828. 

MORTALITY  TABLES,  as  evidence,  128a,  578. 

MORTGAGES,  date  of,  presumed  correct,  51. 
presumption  as  to  payment,  65a. 
best  evidence  of,  201a. 
parol  proof  of  existence  of,  203a. 
admissions  affecting  parties,  243,  244. 

when  grantee  in  deed  is  estopped  to  question  validity  of,  281. 
equitable.     See  Statute  or  Frauds. 
parol  proof  that  deeds  are,  446,  447. 

what  proof  relevant,  447. 

proof  to  be  clear,  '447. 
parol  proof  not  to  contradict  the  mortgage,  499. 
parol  proof  to  explain  ambiguities,  499. 
parol  proof  that  they  are  deeds,  not  admissible,  499. 
parol  proof  to  show  true  consideration,  499. 
parol  proof  as  to  illegality,  499. 
parol  proof  as  to  other  conditions,  499,  n.  39. 
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MOETGAGES  (Continued). 

parol  proof  as  to  insurance  policy,  499,  n.  39. 

parol  proof  to  show  "money  owing"  was  money  that  may  be  owing,  499, 

n.  40. 
registries  of,  as  evidence,  508,  519. 
proved  by  attending  witnesses,  527,  n.  43. 

MOTIVE,  apparently  collateral  facts  to  show,  142,  143. 
party  may  testify  as  to,  170. 
explaining,  171. 

evidence  of,  when  inadmissible,  297. 
declarations   showing,   350. 

on  issue  of  fraud,  350. 

when  question  of  good  faith  or  prudent  action  involved,  350. 

of  bystanders,  350. 

in  cases  of  alienation  of  affections,  350. 
shown  by  cross-examination,  822,  826,  828. 

MOUNTAINS,  judicial  notice  of,  127. 

MUNICIPAIj  charters.    See  Municipal  Corporations. 
judicial  notice  of,  115. 

MUNICIPAL  CORPORATIONS.     See  Corporations. 

when  adjournments  of  bodies  of,  presumed  regularly  taken,  46,  n.  34. 

when  elections  of,  presumed  legally  held,  46,  n.  34. 

when  formalities   in   making   contracts  for,   presumed  complied  with,   46, 

n.  34. 
when  presumed  regularly  organized,  46,  n.  34. 
of  municipal  charters,  115. 
of  corporate  existence  of  cities,  115. 

incorporation  by  performance  of  statutory  conditions,  115. 

amendment  of  charter  by  ordinance,  115. 
of  ordinances,  116. 
of  other  acts  of  municipal  bodies,  116. 

establishment  of  streets,  116. 

regulations  of  canal  board,  116. 
by  municipal  courts,  116. 

how  appellate  courts  governed,  116. 
if  incorporated  into  a  public  statute,  116. 
of  passage  of  statute,  requiring  judicial  notice,  116. 
bound  by  admissions  of  officers,  when,  267. 
best  evidence  of  proceedings,  200a. 

minute-book,  statutory,  parol  evidence  to  vary,  434,  n.  1, 
records  of,  as  evidence,  508,  514. 

ground  of  admission,  514. 

when  competent,  514,  522. 

for  or  against  corporation,  514. 
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MUNICIPAL  CORPORATIONS  (Continued), 
how  authenticated  and  proved,  515. 
provable  by  copies,  522,  802. 
weight  of  such  evidence,  525. 
production  of  books  of,  how  secured,  802. 

MUNICIPAL  COURTS,  presumption  as  to  jurisdiction  of,  36. 
judicial  notice  of  ordinances  by,  116. 

MUNICIPALITIES,  inhabitants  of,  as  witnesses,  267,  732. 
maps  of,  admissible,  307. 

MUNICIPAL  LAW,  meaning  of  term  evidence  in,  1. 

MUNICIPAL  OFFICERS,  presumption  of  regularity  of  acts  of,  42,  46. 
authority  of,  presumed,  43. 
extends  to  semi-official  persons,  44. 
presumed  to  have  performed  their  duty,  45. 
appointment  of,  when  presumed,  46,  n.  34,  205. 
judicial  notices  of,  109. 

power  to  make  admissions  for  municipality,  2S7. 
records  of,  as  evidence,  508,  509,  514,  515. 

MUNICIPAL  ORDINANCES,  when  judicially  noticed,  116. 
presumed  properly  passed,  46,  n.  34. 

MUTES,  competency  of,  as  witnesses,  719. 

MUTILATION.     See  Alteration;  Documents;  Spoliation. 


N 

NAME,  presumption  of  identity   from,  100. 

abbreviation  of  Christian  names  judicially  noticed,  131. 
amendment  of  allegations  as  to,  233. 
living  under  assumed,  as  admission  of  guilt,  287. 
mistakes  in,  effect  of,  477,  479,  641,  662,  670. 
assumed,  pet  names,  "nicknames,"  477,  n.  30,  479. 
compelling  persons  to  write  for  comparison,  550. 
alteration  in,  vitiates  instrument,  560,  n.  10. 

NARRATION  of  past  events,  when  hearsay,  345. 
as  distinguished  from  exclamation,  349. 

NATIONS,  law  of,  judicial  notice  of,  112. 

NATURAL  CONSEQUENCES  of  acts,  presumption  that  persons  know,  27,  28, 

NATURAL  EVIDENCE.     See  Real  Evidenob. 


GENERAL  INDEX. 


1017 


[References  are  to  Sections. — Vol.  1,  §§  l-175d;  Vol.  2,  8§  176-392;  Vol.  3, 
§8  393-633;  Vol.  4,  §g  634-796a;  Vol.  6,  g§  797-904.] 

NATUBAL  LAWS,  judieial  notice  of,  129. 

NATURAL  PRESUMPTIONS,  discussed,  10. 

NATURAL  SUPPORT,  presumption  as  to  right  of,  76a. 

NATURE,  course  of,  judicially  noticed,  129. 

NAUTICAL  MEN,  as  experts,  385. 

NAVIGABLE  WATERS,  judicial  notice  of,  127,  u.  42. 

NAVIGATION,  law  of,  judicial  notice  of,  123. 

NECESSARIES,  presumptions  as  to,  husband  and  wife,  90. 
parent  and  child,  99. 
statements  of  wife  in  obtaining,  binding  on  husband,  260. 

NEEDY  CIRCUMSTANCES  of  creditor,  as  circum-stance  in  presumption  of 
payment  from  lapse  of  time,  68. 

NEGATIVE  ADMISSIONS.     See  Admissions,  287. 

NEGATIVE  ALLEGATIONS,  burden  may  be  on  one  asserting,  12,  180. 

NEGATIVE  CERTIFICATES,  rule  as  to,  525,  543. 

NEGATIVE  EVIDENCE,  weight  of,  898. 

NEGATIVE  TESTIMONY,  discussion  and  illustrations  of,  137d. 

as  to  transactions  with  incompetents  or  persons  since  deceased,  777. 

NEGLIGENCE,  presumption  of,  15,  185. 

amount  of  proof  to  establish  charge  of  crime  in  action  for,  16,  n.  59. 

liability  of  infants  for,  99. 

relevancy  of  similar  acts,  148. 

character  not  relevant  in  actions  for,  148,  n.  64. 

relevancy  of  financial  standing,  159. 

facts  apparently  collateral,  when  relevant,  163-165. 

proof  of,  by  other  specific  acts,  165. 

railroad  fires,  proof  of,  166,  167,  184. 

mixed  questions  of  law  and  fact,  175. 

burden  of  proof  in  actions  for  loss  of  goods,  etc.,  182. 

must  be  proved.     See  Burden  op  Proof,  183-187,  192. 

proof  of,  prima  facie  case  sufBeient,  183,  187. 

circumstances    may    afford,    186. 
as  to  contributory  negligence,  185. 

when  accident  raises  inference  of,  185. 
instinct  of  self-preservation,  185. 
of  bailees,  186. 
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NEGLIGENCE  (Continued). 
of  innkeepers,  187. 
not  shown  by  proof  of  repairs  since  accident,  288. 

conflict  as  to  this  rule,  288. 
such  evidence  admissible  for  some  purposes,  288. 
declarations  of  agents  of  corporations  to  show,  357. 
experts  not  to  decide  as  to,  372. 
opinions  of  experts  as  to,  381. 
view  by  jury  in  actions  for,  407. 
not  excused  by  proof  of  usage,  462,  n.  33. 

NEGOTIABLE  PAPER.     See  Alteration;  Endorsements;  Parol  Evidbnob 

TO  Explain  Writings. 
presumptions  as  to,  49-49e,  57b. 
date  presumed  correct,  51. 
presumption  of  payment  from  possession  of,  by  drawee  or  payee,  57ib. 

from  lapse  of  time,  65. 
manner  of  computing  time  as  to  presumption  of  payment  of,  from  lapse 

of  time,  67. 
presumption  as  to  law  of  sister  state  as  to,  83. 
presumption  of  identity  from  name  as  to,  100. 
presumption,  from  acceptance  of,  73. 
presumption  of  ownership  from  possession,  74c, 
burden  of  proof,  177,  179. 

statutory  regulation  of  as  to  protests,  196. 
when  defendant  has  right  to  open  and  close  in  actions  on,  197. 
best  evidence  of,  201a. 
payment  of,  provable  by  parol,  203a. 
presentment  of  by  telephone,  211. 

secondary  evidence  of,  when  notice  to  produce  unneeessaryj  223. 
oral  admissipns  concerning,  236. 
declarations  of  former  owner,   247. 
lidmissions  of  joint  makers,  252. 
admissions  of  indorsers,  253. 
acceptor  of,  estopped  to  deny  genuineness  of  signature,  286. 

and  competency  of  drawer,  286. 
but  not  want  of  genuineness  of  rest  of  instrument,  286. 

or  other  names  or  title  of  holder,  286. 
trusts  created  by  recitals  in,  418. 
parol  proof  to  vary  place  of  payment,  434,  n.  1. 
parol  proof  to  limit  liability  of  maker,  434,  n.  1. 
parol  proof  to  vary  unrestricted  indorsement,   434,  n,  1, 
parol  proof  to  correct  mistake  of  date  of,  438,  n.  70. 
parol  proof  to  vary,  generally,  435,  u,  29,  439,  n.  74, 
to  show  that  it  was  given  for  security,  448,  n.  87. 
parol  evidence  to  explain,  494-497. 
as  to  time  of  payment,  494. 
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NEGOTIABLE  PAPER  (Continued). 
as  to  mode  of  payment,  494. 
as  to  place  of  payment,  494. 

where  none  mentioned,  494. 
as  to  amount,  494. 

where  instrument  In  note  form  begins  with  word  "received,"  494. 
note  not  to  be  operative  till  payee  exhausted  security,  494. 
payment  on  contingency,  494. 
collateral  agreement,  494. 
addendum  to  note,  494. 
agreement  not  to  negotiate,  494. 

illustrations,  494,  nn.  31,  33,  37,  38,  47. 
qualifications  of  rule  as  to  parol  proof  applied  to,  495. 

agreement  to  offset  account,  494,  n.  32. 

agreement  to  discharge  note,  494,  n.  32. 

agreement  to  pay  out  of  particular  fund,  494,  n.  32. 

fraud,  illegality,  mistake,  want  of  consideration,  etc.,  495. 

alteration,  failure  of  consideration,  495. 

where  note  detached  from  contract  by  perforations  in  paper,  495. 

payment  or  release  may  be  shown,  495. 
to  show  conditional  delivery  between  original  parties,  495. 

delivery  in  escrow,  495. 
to  show  relation  of  parties,  etc.,  495. 
where  transferee  not  bona  fide  holder,  495. 
explanation  of  obscurities,  495. 
as  to  latent  ambiguity  in,  495. 
as  to  place  of  payment,  495. 
when  innocent  third  party  is  affected,  495. 
distinct  collateral  contract,  495. 
whether  given  in  satisfaction  of  former  note,  495. 
that  note  had  been  discharged,  495. 
that  portion  accepted  from  some  of  the  makers,  495. 
as  to  endorsements.     See  Endorsements,  496,  497. 
certificate  of  notary  as  to  protest  of,  544. 
alteration  in,  vitiates,  558.     See,  also.  Alteration. 
immaterial  alterations  in,  effect  of,  559. 

examples  of,  559,  n.  96. 
material  alterations,  examples  of,  560,  n.  10. 

materiality  of,  question  for  court,  560. 
consent  to  alterations  in,  implied  from  blanks,  561,  n.  25. 
after  alteration,  when  may  sue  on  original  debt,  566. 
burden  of  proof  as  to  alteration  in,  566. 

explanation  of  alteration  by  holdei^  566. 
res  judicata  with  respect  to  actions  on,  602. 
want  of  consideration  or  forgery  as  defense,  604. 
payment  pleaded  as  defense,  605. 

conflict  where  plaintiff  has  not  made  proper  credits,  605. 
execution  of,  a,  "transaction,"  785,  n.  49. 
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NEGOTIATION.     See  Compromise. 

NEIGHBOEHOOD,  reputation  in,  impeachment  by,  859. 

NEIGHBORS,  declarations  of,  as  to  matters  of  pedigree,  not  admissible,  312. 

NEW  CONSIDERATION.     See  Consideration. 

NEWLY  DISCOVERED  EVIDENCE,  definition,  8g. 

NEWSPAPER,  best  evidence  of  contents  of,  201a. 
as  evidence  compared  with  books,  582. 
when  admissible,  582. 

to  show  notice,  582. 

against  author  or  person  responsible,  582. 

as  to  trains,  market  reports,  etc.,  582. 

prices  current  and  market  value,  582. 

livestock  registers,  582,  n.  30. 
as  to  dissolution  of  partnership,  582. 
as  to  articles  published  therein,  582. 
government  gazettes,  582. 
census  reports,  582. 
legislative  journals,  582,  u.  30. 
used  to  refresh  memory,  877. 

NEW  TRIAL,  when  granted  for  disregard  by  jury  of  presumption  of  pay- 
ment, 66. 

use  of  depositions  in,  under  statute,  682. 
issues  and  parties  to  be  same,  683. 
statutes  must  have  been  complied  with,  683. 

when  granted  for  disobedience  of  order  excluding  witnesses,  80S. 

for  erroneous  admission  or  exclusion  of  evidence,  896,  897. 
rule  where  error  not  prejudicial,  896,  897. 

NEXT  BEST  EVIDENCE  RULE.     See  Secondary  Evidence. 

NEXT  FRIEND,  incompetent  as  to  transactions  with  a  deceased   or  incom- 
petent, 777,  n.  89. 

NOLLE  PROSEQUI,  effect  of  entry  of,  on  privilege  of  witness,  888. 

NOMINAL  PARTIES,  admissions  by,  237. 

when  subject  to  adverse  party  examination,  707. 
were  competent  as  witnesses  at  common  law,  727. 

NONACCESS.     See  Access;  Husband  and  Wiee. 

NONATTENDANCE  of  witness.     See  Witness,  797-808. 

NOM EXISTENCE  OF  DOCUMENTS,  entries,  proof  of,  205b. 
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NONEXPERT  WITNESS,  when  opinions  of,  competent.     See  Opinions,  360- 
366. 
hypothetical  questions,  should  not  be  asked,  370. 

N0NINTEBC0UR8E.     See  Access. 

when  testimony  tending  to  show,  excluded,  97. 

NONJUDICIAL     RECOEDS,      authentication      of.     See      Authentication; 
Certificates;  Copies;  Records. 

NONOFFICIAL  ACTS,  presumption  of  regularity  of,  41,  42,  46,  n.  34. 

NONPRODUOTION  of  evidence,  presumption  from,  19,  22. 
presumption  not  conclusive,  22. 
effect  of,  on  mode  of  proof,  19. 
effect  on  the  burden  of  proof,  22,  22a. 
illustrations  of,  19,  n.  80. 
refusal  to  permit  corporal  inspection,  19a. 

when  justifiable,  19a. 

experiments  in  court,  19a. 
refusal  to  produce  documents,  20. 

qualifieation  of  rule,  21. 

when  no  presumption  arises,  21. 

efect  cm  the  'burden  and  degree  of  proof,  22. 
of  fabrication  of  evidence,  22a. 
from  nonproduction  of  evidence  not  within  control,  21. 
of  papers,  on  notice  to  produce,  effect  of,  222, 
of  real  evidence,  effect  of,  402. 

NONRESIDENCE  of  witness.     See  Depositions;  Hearsay  Evidence;  Resi- 
dence; Witnesses. 

NONRESIDENT,  presumed  to  know  law  of  place  of  contract,  23b. 
presumption  of  jurisdiction  by  service  by  publication,  33. 
when  privileged  from  arrest  and  service  of  process,  805. 

NONSUIT,  when  granted,  174. 

when  pleaded  to  former  recovery,  178. 

when  granted,  185. 

may  be  taken  on  stipulation  of  attorney,  257. 

granting  on  opening  statement  of  counsel,  257. 

effect  of,  as  evidence,  596. 

evidence  offered  after,  814. 

NORTHAMPTON  LIFE  TABLES,  judicial  notice  of,  129. 
admissibility  of,  578. 

NOTARY  PUBLIC,  presumption  of  authority  of,  43a,  n.  18. 
presumption  of  performance  of  official  duty,  45,  n.  30. 
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NOTAEY  PUBLIC  (Continued), 
judicial  notice  of,  110,  110a. 
under  the  law-merehant,  110a. 
their  seals,  110a. 
their  term  of  office,  110a. 

deceased,  entries  made  by,  in  due  course  of  business,  319. 
certificates  of,  as  to  protest  of  bill  of  exchange,  544. 

NOTE  REGISTER  as  evidence,  570,  n.  54. 

NOTES  AND  BILLS.     See  Endorsements;  Negotiable  Papeb. 

NOTES  OF  TESTIMONY,  when  not  admissible,  343,  764. 
to  refresh  memory,  343,  764. 

NOTICE,  when  presumed  given  to  all  interested  parties,  34,  n.  64. 
in  negligence  cases,  relevancy  of,  163. 
subsequent  repairs  as  admission  of,  288. 

NOTICE  OF  DEMAND  AND  PROTEST,  presumption  of  law  of  sister  state 
as  to,  83. 
parol  agreement  to  waive,  497. 

NOTICE  OF  DISHONOR,  notice  to  produce  not  necessary,  224. 

NOTICE    OF    TAKING   DEPOSITION.     See    Depositions,    637,    639,    640, 

656-658. 
de  bene  esse,  637-641. 
service  of,  642. 

statutes  to  be  complied  with,  658. 
requisites  of,  661-664. 

to  contain  names  of  witnesses,  etc.,  662. 
on  whom  served,  663. 
place  of  taking,  664. 
error  in,  670,  671. 
waiver  of  defects  in,  670,  675. 

NOTICE  TO  PRODUCE  DOCUMENTS.     See  Best  Evidence;  Copies;  Docd- 

ments;  Secondary  Evidence. 
presumption  from  noncompliance,  19-22. 
qualification  of  rule  where  document  not  within  control  of  party  failing 

to  produce,  21. 
when  necessary  to  admission  of  secondary  evidence  of  writing,  218,  222. 

effect  of,  218. 

possession  of  documents  by  one  served  with  notice  necessary,  218. 

letters,  deeds,  etc.,  218. 

canceled  mortgage,  218. 

Buch  possession,  when   shown,   presumed   to   continue,   218. 

illustrations  of  necessity  for  notice,  il8. 
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NOTICE  TO  PRODUCE  BOGUMENTS   (Continuecl). 
object  of  the  notice,  219. 

old    doctrine    that    notice    was    also    to    allow    adversary   to    prepare 
case  on  document,  219. 
when  subpoena  duces  tecum  expedient,  221. 
time  of  serving  the  same,  219. 

when  document  in  court,  219. 

presumption  that  document  in  court,  219. 

or  easily  accessible,  219. 

rules  for  guidance,  219.    ■ 

further  examples  of  sufficient  notice,  219a. 
requisites  of  such  notice,  220. 

efficacy  thereof,  220. 

single  notice  is  sufSeient  for  several  trials,  220. 
even  if  in  different  courts,  220. 

must  clearly  designate  instrument,  220. 

mistakes  which  do  not  mislead  immaterial,  220.  " 

papers  covering  long  periods,   220. 

notice  must  not  be  "drag-net,"  220. 

usually  in  writing,  220. 

oral,  rare  and  inexpedient,   220. 

sufficiency  of  notice  question  for  the  court,  220. 
on  whom  served,  218,  221. 

on  party,  221. 

when  in  doubt  as  to  real  party,  221. 

on  attorney  or  agent,  221. 

where  party  out  of  state  but  attorney  within,  221. 

where  attorney  changed,  221. 

where  document  is  in  hands  of  third  person,  221. 

where  party  in  interest  not  party  to  the  record,  221. 

where  adversaries  are  numerous,  221. 

on  person  having  control  of  document,  221. 

comparative    diligence    required    to    produce    document    under   adver- 
sary's control  and  that  within  a  party's  own  power,  221. 
effect  of  nonproductimi  after  notice,  222. 

duties  of  the  respective  parties,  222. 

party  withholding  not  allowed  "to  speculate  on  chances,''  222. 
when  not  necessary,  223. 

when  the  proceeding  itself  notifies  that  production  necessary,  233. 

such  as  for  wrongful  detention  of  document,  223. 

or  in  an  action  of  trover  for  a  written  instrument,  223. 

where  possession  wrongfully  obtained  by  adverse  party,  223. 

where  action  on  contract  consisting  of  orders  and  letters,  223. 

claim  and  demand  before  action  insufficient,  223. 

other  illustrations,  223. 

in  criminal  cases,  223. 

where  paper  mutilated,  223. 
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NOTICE  TO  PRODUCE  DOCUMENTS  (Continued), 
where  paper  itself  is  a  notice,  224. 
where  loss  or  destruction  of  document  is  admitted,  224. 
where  party  testified  that  he  never  had  possession  of  document,  224. 
where  party  has  offered  to  produce  document,  234. 
where  document  is  mere  memorandum,  224. 
other  illustrations,  224. 
waiver  of  notice,  224., 
where  the  documents  are  duplicates,  225. 
where  it  is  a  recorded  deed,  225. 
letter-press  copies,  225. 
carbon  copies,  225. 
certified  copies,  225. 

prudence  of  notice  even  where  use  of  certified  copy  contemplated,  225. 
effect  of  production  after  notice,  226. 

not  necessary  to  use  document  because  notice  given,  226. 
such  document  or  writing  not  made  competent  as  evidence,  226. 
generally  must  be  proved  in  ordinary  way,  226. 
right  to  inspect  documents  produced,  226. 

without  introducing  in  evidence,  226. 
conflict  as  to  right,  226. 

conditional  production,  226. 

NOTICE  TO  QUIT,  notice  to  produce  not  necessary,  224. 
proof  of  by  subscribing  witnesses,  when,  527,  n.  43. 

NOTORIETY  as  guide  in  determining  facts  judicially  known,  105. 
of  party,  relevancy  of,  139. 
of  usage  and  custom  essential,  463,  464. 

NOTORIOUS  FACTS,  judicial  notice  of,  133,   134. 

NOVATION,   definition  of,  427. 

NUMBER  OF  COUNSEL,  Umitation  of,  814. 

NUMBER  OF  WITNESSES,  limiting,  8,  814,  900. 
one  generally  sufficient,  900. 
of  experts,  814. 

preponderance  of  proof,  not  of  witnesses,  essential,  900. 
where  testimony  is  cumulative,  900. 

NURSES,  as  experts,  as  to  value  of  services,  387. 
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OATH,  why  administered,  236. 

on  taking  depositions,  643,  660. 
of  commissioner,  651. 
sanction  of,  essential,  712. 
different  forms  of,  712. 

for  different  denominations,  715. 
necessity  of,  712,  715. 
or  equivalent  required,  715. 

in  form  most  obligatory,  715. 
judge  to  determine  whether  obligation  of,  is  comprehended  by  infant,  720, 
when  refusal  to  take  is  contempt,  800. 

OBJECTIONS  to  quality  of  goods,  when  waived,  57. 

to  correctness  of  statement  of  account,  when  waived,  57. 

OBJECTIONS   TO   COMPETENCY  of  witness.     See   Competency   or   Wit- 
nesses. 

OBJECTIONS  TO  DEPOSITIONS  under  state  statutes.     See  Depositions, 

670,  677. 
waiver  of,  671,  672. 
when  to  be  made,  673.  '■'- 

suppression  of,  because  of,  680,  691. 

motion  to  suppress,  to  be  definite,  692. 

OBJECTION  TO  EVIDBNCE  as  not  the  best  evidence,  202. 
must  be  specific,  893. 

illustrations,  893,  894. 
when  to  be  made,  893. 
effect  of  general  objection,  893. 

when  sufficient,  894. 

when  limited  to  grounds  specified,  894. 

when  part  of  testimony  admissible,  894. 
waiver  of,  894. 
repetition  of,  894. 

OBJECTS  shown  to  jury  as  evidence.     See  Keal  Evidence. 

OBSTETJCTING  the  attendance  of  witnesses.     See  CqntejjIFT,  799,  806. 

OCCUPATION,  questions  as  to,  on  cross-examination,  832. 

OFFENSE  committed  while  attending  court,  805,  n.  60. 

OFFER  OP  JUDGMENT,  if  not  accepted,  not  admissible,  292, 

OFFERS  OP  COMPROMISE.    See  Compromise. 
oral  or  written,  291. 
Evidence  V — 65 
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OFFEES  OF  COMPROMISE  (Continued), 
not  generally  admissible,  291. 

especially  when  expressly  made  without  prejvydice,  291. 
admissions  as  to  independent  facts,  illustrations,  291. 

OFFERS  OF  TESTIMONY,  when  error  to  reject,  894. 

OFFICE,  acting  in,  presumption  of  appointment  from,  39,  40,  43,  287. 
prima  facie  proof  of  election  to,  what  is,  193. 

OFFICE  BONDS,  attesting  witnesses  not  necessary  to  prove,  532. 
rule  where  document  not  directly  in  issue,  532. 

OFFICE  COPIES,  defined,  523. 
seldom  used,  524. 

OFFICER,  presumption  from  acting  as.     See  Presumptions,  43-48,  287. 
presumption  of  continuance  as  an  officer,  58. 
conduct  as,   as  admission,   287. 
want  of  authority,  parol  proof,  436,  n.  23. 
of  police  as  expert  on  bogus  bonds,  556,  n.  69. 
return  of,  as  evidence.     See  Returns  of  Officers,  631-633. 
should  not  be  excluded  from  courtroom,  when,  807. 

OFFICERS  OF  CORPORATION.    See  Admissions;   Corporate  Acts;   Cor- 
porations; Municipal  Officers;  Officers. 
admissions  within  scope  of  authority,  267. 
when  declarations  of,  not  binding  on  corporations,  268. 
when  bound  by  admission  in  corporate  records,  270. 

OFFICERS  OF  COURT.     See  Courts;   Officers. 
judicially  noticed,  124. 
person  taking  deposition  is,  650. 

OFFICERS  OF  NATIONAL  GOVERNMENT,  judicial  notice  of,  109. 
accession  to  office,  109. 
members  of  President's  cabinet,  109. 
senators,  judges,  109. 
commissioners  of  land  office,  109. 
receivers  of  public  revenue,  109. 
consuls,  109. 
subordinate  officers,  109. 

OFFICERS  OF  STATE  GOVERNMENT,  judicial  notice  of,  109a. 
of  state  officers,  109a. 
of  county  officers,  109a. 
of  town  officers,  109a. 
of  sheriffs,  109a. 

but  not  of  their  deputies,  109a. 
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OFFICERS  OF  STATE  GOVERNMENT  (Continued). 
of  other  officers,  109a. 
duties  of,  terms  of  office,  etc.,  109a. 
of  suiorqUnate  officers  in  other  states,  110. 

OFFICERS  OF  TOWN,  presumption  as  to  requisite  number,  46,  n.  34. 

OFFICIAL  ACTS,  regularity  of,  presumed,  30,  41,  42,  45-48. 

OFFICIAL  APPOINTMENT,  presumed,  46. 
of  official  authority. 

English  rule,  43. 

American  rule,  43a. 

inconvenience  of  strict  proof  of  office,  43a. 

when  proof  of  appointment  dispensed  with,  43a. 

title  to  office  not  to  be  impeached  collaterally,  43a. 
of  marshal,  collector,  notary  public,  justice  of  the  peace,  43,  43a. 
of  attorney,  poundkeeper,  constable,  etc.,  43,  43a.   ' 
of  municipal  officers,  46,  n.  34. 

that  custodians  have  properly  kept  public  documents,  46,  n.  34. 
statutory  presumptions  of  this  class,  47. 

constitutional  aspect  of  such  statutes,  47. 

acknowledgments,  47. 

acknowledgments  in  other  states,  47. 

laying'  out  highway,  47. 

judicial  sales,  47. 

protest  of  bills  and  notes,  47. 

tax  deed,  47. 

titles  dependent  on  proceedings  in  probate  courts,  47. 
parol  proof  of,  205. 

OFFICIAL  CERTIFICATES,  as  evidence.     See  Certificates. 

OFFICIAL  CHARACTER  presumed  from  acting  in  office,  43,  44. 

OFFICIAL  COMMUNICATIONS,  privileged,  762. 

OFFICIAL  D-UTY,  presumption  of  performance  of,  45. 

OFFICIAL  REGISTERS,  competent  evidence,  508,  509. 
of  parishes,  508. 

of  births,  deaths,  baptisms,  508,  510. 
of  bishops,  alcalde,  508. 
of  deeds  and  mortgages,  508. 
competent  as  to  what  facts,  509. 
when  provable  by  copies,  522. 

OFFICIAL  SEALS.  AND  SIGNATURES,  judicial  notice  of,  110,  111, 
of  corporations.  111. 
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OFFICIAL  SEALS  AND  SIGNATTJEES  (Continued), 
of  consuls,  111. 
of  foreign  governments,  111. 
of  city  of  London,  111. 

OLD  AGE,  leading  questions  asked  of  those  in,  818, 

OLD  WRITINGS.    See  Ancient  Documents;  Documents;  Weitings. 

OMISSIONS,  parol  evidence  to  supply  those  in  documents,  440. 
cross-examination  as  to,  826. 

ONUS  PEOBANDI.     See  Burden  or  Proof. 

OPEN  AND  CLOSE.     See  Burden  of  Proof, 
plaintiff  has  right  to,   197,  198. 
belongs  to  defendant,  when,  197,  198. 
matter  of  right,  197. 

rule  not  changed  by  admissions  at  opening  of  trial,  197,  n.  H. 
when  not,  by  admission  in  answer,  198. 
when  defendant  has  right  to,  197. 
waiver  of  opening  does  not  waive  claim,  197,  n.  31. 

OPERA,  performance  in  court,  under  experiment  and  test  rule,  403. 

OPERATION  OP  RAILROADS,  expert  testimony  as  to,  381. 

OPIATES,  use  of  in  experiments  at  trials,  397. 

OPINION  EVIDENCE.     See  Expert  Testimony;  Opinions. 

OPINIONS.     See  Expert  Testimony;  Witnesses. 
in  dying  declarations,  not  admissible,  334. 
of  witnesses  generally  inadmissible,  359. 

the  maxim,  "Omne  sacramentum  debet  esse  certae  scientiae."  359. 
facts,   not   opinions,   should    ordinarily   be    stated,    359. 
experts  and  ordinary  witnesses  may  both  give  opinion  e\ddence,  359. 
distinction  between,  359. 
general  rule  governing,  359. 
exceptions  to  the  rule,  359. 

ordinary  witnesses,  360-366. 
experts.     See  Expert  Testimony,  367-392. 
opinions  of  ordinary  witnesses,  when  competeut,  360-366. 

not  as  to  matters  requiring  special  duty  and  skill,  360-362, 

on  size,  color  and  weight,  360. 

on  time  and  distance,  360. 

on  affection,  360. 

on  values,  360. 

on  soundness  of  animals,  360. 
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OPINIONS   (Continued). 

general  propositions  laid  down  for  guidance,  360. 
as  to  temper  of  animals,  360,  n.  9. 
as  to  quantity,  light,  darkness,  360,  n.  9. 
as  to  state  of  weather,  .360,  n.  9. 

as  to  temperature,  360,  n.  9. 

state  of  feeling,  360,  n.  9. 

appearance  of  persons  and  animals,  360,  n.  9. 
as  to  age,  reputation,  state  of  health,  360,  n.  9. 
as  to  physical  and  mental  condition,  360,  n.  9. 
as  to  intoxication,  etc.,  360,  n.  9. 
other  illustrations,  360,  n.  9. 

when  descjiption  of  particulars  not  necessary,  361. 
as  to  identity,  361. 

of  persons,  animals,  things  and  handwriting,  360,  361. 

must  be  based  on  personal  knowledge,  361. 

by  voice,  361. 
as  to  speed  of  railway  trains,  362. 

of  authorities,  362. 

of  horses,   362. 
estimates  should  have  common  sense  basis,  362. 
as  to  values,  363. 

qualification  of  such  witnesses  as  to  such  facts,  363. 

question  for  court,  363. 

means  of  knowledge,  363. 

statement  thereof,  363. 

standard  from  which  fixed,  363. 

owner  may  testify,  363. 

valuation  of  services,  363. 
on  question  of  sanity,  364. 

conflict  as  to  rule,  364. 

must  be  based  on  personal  knowledge,  364. 

limitation  as  to  intimate  acquaintances  in  some  states,  364. 

object  of  stating  facts  on  which  opinion  of  insanity  based,  364. 

diflBculty  in  sodomy,  364. 

no  need  for  grounds  of  opinion  that  another  is  sane,  364. 
on  sanity  in  will  cases,  365. 

the  responsibility  devolving  upon  subscribing  witnesses,  365. 

method  of  examination,  365. 

limited  to  mental  capacity,  365. 

capacity  to  make  will  not  within  witness'  province,  365. 

miscellaneous  illustrations,  366. 

rule  formulated  by  Foster,  C.  J.,  366, 
in  criminal  cases,  365. 
as  to  handwriting,  549,  555. 

in  scientific  books.     See  SciENTiric  Books,  578-580. 
latitude  in  cross-examination  as  to,  826. 
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OPINIONS  (Continued). 

when  admissible  on  cross-examination,   843. 
impeachment  of,  by  former  contradictory  opinions,  850. 

OPIUM,  use  of  as  affecting  competency  of  witness,  724,  n.  81. 
cross-examination  as  to  use  of,  826,  828. 

OPPORTUNITY,  evidence  of  when  relevant,  138. 

OEAL  AGREEMENT,  as  affecting  lands.     See  Statute  of  Frauds. 

ORAL  DISCLAIMER  OP  TITLE.     See  Statute  of  Frauds. 

ORAL  TESTIMONY.     See  Paeol  Evidence  to  Explain  Wkitings. 
sometimes  the  best,  201a. 

ORDER,  when  presumed  court  has  proper  evidence  to  make,  34,  n.  64. 

ORDER  OF  PROOF,  right  to  begin  and  reply,  197. 
discretion  of  court  as  to,  254. 
as  to  witnesses,  807. 
general  rule  as  to,  809. 
discretion  of  court  as  to.     See  Witnesses,  809-811. 

when  subject  to  review  on  appeal,  811. 
all  evidence  on  subject  opened  to  be  introduced,  809. 
evidence  not  to  be  given  piecemeal,  809. 
relaxation  of  rule,  810. 
latitude  allowed  counsel  as  to,  illustrations,  812. 

relaxation  of  this  rule,   illustrations,   812. 
must  relevancy  appear  at  time,  812,  813. 

must  appear  that  evidence  will  become  relevant,  813. 
caution  as  to  admitting  irrelevant  evidence,  813. 
recalling  witness,  814. 

discretion  of  court  as  to,  814. 
abuse  of  discretion,  814. 

ORDERS,  best  evidence  of,  200a. 
competent  as  admissions,  270. 

ORDINANCES,  presumed  regularly  passed,  46,  n.  34. 
of  municipalities,  when  judicially  noticed,  116. 
proof  of,  by  printed  books,  505. 
register  of,  as  evidence,  508,  n.  8. 

ORDINARY  INSTINCTS,  judicial  notice  of,  129. 

ORIGINAL  AGREEMENT,  proof  of.     See  Statute  or  Frauds. 

ORIGINAL  DOCUMENTS.     See  Best  Evidence. 

declarations  of  agents  within  scope  of  authority  are,  255. 
when  statements  apparently  hearsay   are,  300. 
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ORIGINAL  ENTEIES  in  books  of  account.     See-  Books  op  Account,  569. 

ORIGINAL  EVIDENCE.     See  Best  Evidence. 

declarations  of  agents  within  scope  of  authority  are,  255. 
when  statements,  apparently  hearsay,  are,  300. 
books  of  account  treated  as,  575. 

ORIGINAL  INFORMATION    not  to  be-  conveyed  by  memoranda  to  refresh 
memory,  879. 

ORTHOGRAPHY  in  relation  to  handwriting,  556, 

OTHER  OFFENSES,  relevancy  of,  uttering  counterfeit  coin,  143, 
conspiracy,  embezzlement,  143. 
adultery,  false  pretenses,  144. 
homicide,  144,  146. 
of  other  crimes  or  offenses,  143-147. 

proof  of  generally  not  relevant,  143. 

errors  of  prosecutors  in  proof,  143,  n.  82. 

exceptions  to  general  rule,  143,  nn.  84,  91. 

when  relevant  to  show  motive,  intent,  etc.,  143-147. 

illustrations,  143,  144,  nn.  98,  6,  7,  8. 

OWNER,  presumption  that  holder  of  note  is,  49d,  n.  65. 
not  affected  by  admissions  by  tenants  for  years,  243. 

OWNERSHIP,  presumption  of  continuance  of,  58b,  n.  6. 
presumed  from  possession,  74. 
reasons  for,  74. 

the  maxim,  Potior  est  conditio  possidentis,  74. 
constructive  possession,  74. 

definition  of,  74,  u.  33. 
of  personal  property,  74. 
qualifications  of  rule,  74. 
possession  of  subordinate,  74a. 
possession  of    bailees  and  others,  74b. 

as  against  the  world,   74b. 

as  against  the  owner,  74b. 
possession  of  negotiable  paper,  lie. 

the  rule  in  North  Carolina,  74c,  n.  51. 
animals  ferae  naturae,  74d. 

pursuit  alone  does  not  give  property,  74d. 
of  title  from  possession  of  lands,  75, 

from  adverse  possession,  75. 

nature  of  claim,  75,  n.  59. 

possession  the  badge  of  ownership,  75. 
under  grants  and  other  sources  of  title,  76, 

illustrations,  76,  76a. 
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OWNEESHIP  (Continued). 

origin  of,  76. 

acts  of  the  legislature  supporting,  76. 

grants  oil  condition,  76. 

deed  executed  by  agent,  76. 

circumstances  sufficient  to  raise,  78. 

illustrations,  78,  u.  1. 
how  affected  by  statutes  of  lirhitation,  77. 
best  evidence  of,  201a. 
parol  proof  of,  203a. 
cannot  be  proved  by  reputation,  297. 
cannot  be  proved  by  assessment-books,   297. 

OWNERSHIP  OF  HOUSE  on  leased  property,  parol  proof  of,  439,  n.  74. 

OWN  WITNESS,  party  not  allowed  to  impeach.     See  Witnesses,  853-855. 

P 

PACKERS,  as  experts,  386. 

PAGAN,  how  sworn,  715. 

PAIN,  exclamations  of,  as  part  of  res  gestae,  349. 

PAINFUL  TESTS,  in  experiments  at  trials,  379. 

PAPEBS.  See  Alteration;  Best  Evidence;  Books  and  Papers;  Copies; 
Deeds;  Documents;  Handwriting;  Letters;  Spoliation;  Writ- 
ings. 

contents  of,  not  provable  by  hearsay,  297. 

production  of,  how  secured,  801. 

PARDON,  best  evidence  of,  200a. 
provable  by  copy,  522,  u.  68. 

federal  statute  as  to,  proof  of  by  copy,  538,  n.  65, 
as  affecting  disability  for  infamy,  718. 
definition  of,  718. 
effect  of,  718. 

by  President,  718. 
exception,  718. 
effect  on  privilege  of  witnesses,  889. 

PARENT  AND  CHILD,  transactions  between,  burden  of  proof,  190. 
as  agents,  260. 

PARENTS.    See  Children;  Father;  Husband  and  Wife, 
consent  to  marriage  of  child,  when  presumed,  86. 
not  allowed  to  bastardize  child,  97. 
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PARENTS  (Continued). 

control  of,  over  children,  99. 
necessaries  for  children,  99. 

PARISH  REGISTERS,  as  evidence,  508,  510. 

PARKS,  judgments  showing  existence  of,  admissible,  588,  n.  5. 

PAROL  EVIDENCE  TO  EXPLAIN  WRITINGS.     See  Statute  or  Frauds. 
to  prove  contents  of  documents  destroyed  or  suppressed,  18,  18a. 
to  prove  independent  facts,  203. 
to  prove  identity  or  genuineness  of  writing,  203a, 
to  prove  payment,  203. 
illustrations  of,  203a. 

to  prove  contents  of  foreign  documents,  205. 
to  show  summary  accounts  or  documents,  206,  386. 
in  England,  to  show  admissions  concerning  writings,  207. 

conflict  as  to  rule  in  America,  208. 
not  allowed  where  law  requires  copies,  230. 
of  written  instruments  on  cross-examination,  231,  843. 
as  to  creation  and  conveyance  of  interest  in  lands,  413. 
as  to  leases,  416. 

to  complete  and  explain  trust,  419. 
of  resulting  trust,  421,  422. 
affecting  sale  of  goods,  428. 

to  explain  situatiouj  etc.,  under  statute  of  frauds,  430. 
of  subsequent  modification  under  statute  of  frauds,  431. 
of  fraud  or  mistake,  431. 

to  explain  contract,  after  part  performance,  432. 
in  general,  inadmissible  to  vary  wHtings,  434^-499. 

the  rule  in  its  shortest  form,  434. 

reasons  for  the  rule,  434. 

existence  of  writing  must  first  be  established,  434. 

prior  oral  agreements  merged  in  writing,  434. 

loss  of  writing  does  not  affect  rule,  434,  n.  12. 

writing  deemed  to  express  exact  meaning,  434. 

contemporaneous  oral  agreements,  434. 
illustrations,  434,  n.  1. 

necessity  to  distinguish  between  parol  and  best  evidence  rule,  434. 

limited  to  parties  or  their  privies,  434. 

to  contradict  legal  presumption,  434,  n.  1. 

rule  does  not  prevent  proof  of  fraud,  435. 

illustration  of  duress  sufficient  to  vitiate  contract,  435. 
no  contract,  when  consent  wanting,  435. 
latitude  allowed,  435. 

best  illXistrated  in  alleged  fraudulent  transfers  of  property,  435. 
evidence  of  fraud,  strong  and  clear,  435. 
property  bought  in  agent's  name  and  with  his  money,  435. 
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PAEOL  EVIDENCE  TO  EXPLAIN  WRITINGS  (Continued), 
illustrations  of  application  of  the  rule,  435. 
sealed  and  unsealed  instruments,  435. 
rule  applies  to  all  classes  of  private  Tiritings,  435. 

incapacity  of  contracting  parties,  436. 

physical,  mental,  or  lack  of  authority,  436. 
illegality  of  contract  may  be  shown,  436. 

no  matter  what  source,  436. 

illustrations,  436. 

court  goes  behind  illegality,  436. 
mistake  of  fact,  437. 

rectification  part  of  equity  jurisdiction,  437. 

not  the  same  latitude  as  with  fraud,  437. 

reformation   of   contract,   437. 

alleged  mistake  must  be  clearly  proved,  437. 

must  be  first  established  as  basis  for  relief,  437. 
court  will  not  make  contract  for  parties,  437. 
lack  of  consent  to  contract,  437. 
mistake  caused  by  fraud  of  other  party,  437. 

when  mistake  may  be  proved  though  no  equitable  relief  sought,  437. 
mistake  in  insurance  policy,  437. 
mistake  in  description  of  property,  437. 
illustrations,   437. 
mistakes  in  law,  4:37a. 

per  se  cannot  be  relieved,  437a. 

where  induced  by  party  seeking  advantage,  437a. 
mistake  as  to  dates,  438. 

illustrations,  438. 

dates  prima  facie  correct,  438. 

true  date  that  of  delivery,  438. 

when  rule   does  not   apply,   438. 

collusion  as  to  date,  438. 
independent  and  collateral  contracts,  illustrations,  439. 

must  not  be  inconsistent  with  writing,  439. 

where  inducing  cause  of  contract,  439. 

must  relate  to  distinct  matter,  439. 

that  contract  never  had  existence,  439. 

that  contract  never  went  into  effect,  439. 

contingencies  on  which  it  depended  never  occurred,  439. 

to  settle  accounts,  439,  u.  74. 

of  ownership  of  house  on  leased  land,  439,  u.  74. 
when  writing  is  incomplete,  440. 
not  intended  to  exhibit  entire  agreement,  440. 
verbal  acceptance  of  written  proposal,  440,  n.  85. 
incompleteness  need  not  be  apparent  on  face  of  agreement,  440. 
where  required  to  be  in  writing  under  statute  of  frauds,  440, 
sales  of  personal  property,  441. 
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PAEOL  EVIDENCE  TO  EXPLAIN  WEITINGS  (Continued), 
to  explain  bills  of  sale,  441. 

that  sale  was  made  by  sample,  441. 
parol  warranty  accompanying  bill  of  sale,  441. 
■writing  presumed  to  contain  entire  agreement,  441. 
except  when  act  of  only  one  party,  441. 
receipt  or  bill  of  parcels,  441. 
illustrations,  441. 

conflict  between  Minnesota  and  New  York  decisions,  441. 
where  writing  contains  warranty  and  further  oral  warranty  claimed, 

441. 
subsequent  agreements,  442-445. 

parol  proof   of,   admissible,   442. 

change  or  abandonment  or  discharge  of  contract,  illustrations,  442. 

as  to  time,  place  and  mode,  442. 
that  written  contract  has  been  discharged,  442. 
where  contract  signed  by  one  and  signed  and  sealed  by  other  party, 

442. 
Exibsequent  agreement  for  indemnity,  442. 
effect  of  statute  of  frauds,  442. 

not  necessary  to  prove  new  consideration,  442. 

reason  therefor,  442. 

the  rule  stated  by  Lord  Denman,  442. 

the  cause  of  variations  of  contracts,  442. 
illustrations,  442. 

admission    to    vary    limited    to    period    when    contract    not    per- 
formed, 442. 

sams  rules  as  to  specialty  contracts,  443. 
the  maxim,  Naturale  est  quidlibet  dissolvi  eo  modo  quo  ligatur,  443. 
greater  latitude  in  this  country,  443. 

defeat  of  specialty  agreements  by  payment,  performance,  etc.,  443. 
tendency  to  uniformly  treat  all  classes  of  contract,  443. 
illustrations,  443. 
as  to  contracts  within  statute  of  frauds,  444. 

tendency  of  English  decisions,  444. 

tendency  of  decisions  in  United  States,  445. 

conflict  caused  by  decisions  following  English  rulings,  445. 
conclusions  drawn  from  the  decisions,  445. 
as  to  rescission  of  contract,  445. 
as  to  oral  consent  acted  upon,  445. 

as  to  contracts  taken  out  of  the  statute  by  part  performance,  445. 
as  to  time  for  performance  when  contract  silent,  445. 
as  to  confirmation  of  written  contract,  445. 
as  to  showing  intention  to  cover  "future  advances,"  445. 
as  to  instruments  showing  statutory  invalidity,  445. 
instruments  apparently  absolute,  shown  to  be  securities,  446,  447,  499. 
object  of  parties  may  be  shown,  446. 
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PAROL  EVIDBI^CE  TO  EXPLAIN  WRITINGS  (Continued), 
tendency  of  modern  decisions,  446. 
real  intention  of  parties  to  be  ascertained,  447. 

irrespective  of  form  of  language  or  transaction,  447. 

except  where  papers  on  face  constitute  mortgage,  447. 

necessary  facts  to  be  found,  447. 
how  to  be  ascertained,  447. 
evidence  must  be  clear,  447. 
not  Urmted  to  deeds  and  mortgages,  448. 

whether  parol  trust  may  be  shown  and  ingrafted,  448. 
general  rule  not  applicable  to  strangers  to  instrument,  449. 

illustrations,  449. 

where  rights  are  independent  of  Instrument,  449. 

even  as  to  strangers,  writing  itself  best  evidence  of  contents,  449. 
to  ide-ntify  and  apply  subject  matter  and  parties,  450,  452,  476,  478. 
court  to  place  itself  in  situation  of  parties,  illustrations,  450. 

to.  ascertain  value  and  qualities  of  subject,  450. 

must  be  sufficient  foundation  in  instrument,  450. 

the  maxim.  Id  oertum  est  quod  certum  reddi  potest,  450. 

where  extrinsic  matter  contained  in  another  instrument,  450. 
to  show  use  of  property  to  identify  parties,  451,  452,  477,  478. 

to  ascertain  relation  of  words  to  facts,  all  facts  relevant  may  be 
proved,  451. 

even  acts  of  parties  may  be  proved,  451. 

illustrations,  451,  452. 

explanation,  not  contradiction,  permitted,  451. 

official  character  of  maker,  451. 

misnomer  of  corporation,  effect  of,  451. 

general  rule,  452. 
whether  person  acts  as  principal  or  agent,  etc.,  452. 
generally,  capacity  to  show  real  intent,  452. 
where  no  reference  in  document  to  person  signing,  452. 
deed  made  in  firm  name  instead  of  to  individual  partners,  452. 

to  grantees  wrongly  described  as  husband  and  wife,  452. 
notes  signed  by  members  of  firm  instead  of  by  firm,  452. 
in  matters  of  suretyship,  452. 
principle  governing  rule,  452. 

surrounding  facts,  453,  472,  473,  477. 
acts,  negotiations  and  statements  of,  parties,  453. 
illustrations,  453, 

parties'  practical  interpretation  of  instruments,  453. 
only  received  when  language  of  doubtful  import,  454. 
to  explain  ambiguity  in  instrument,  454,  472-474. 

where  language  admits  of  more  than  one  construction,  454. 
ambiguity  not  to  be  raised  extrinsioally,  454. 
how  ambiguity  may  arise,  454. 
words  not  to  be  added,  454, 
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PAEOL  EVIDENCE  TO  EXPLAIN  WRITINGS  (Continued), 
as  to  construction  of  instrument,  454. 

to  explain,  not  to  contradict  writing,  451,  454,  472,  478,  485,  499. 
meaning  of  words  and  phrases,  illustrations,  455,  n.  65,  456. 

technical  terms,  455. 

local  terms  and  phrases,  455. 

abbreviations,  455. 

ciphers,  combinations  and  unusual  use  of  letters,  455. 
court  simply  ascertains  meaning  of  ^vriting,  455. 

intention  of  parties  to  govern,  456. 

not  admissible,  unless  some  ambiguity  exists,  45G. 
principles  of  construction,  456. 

where  handwriting  obscure,  defaced,  blurred  or  difficult  to  read, 
456. 

stock  subscription,  parol  evidence  of  condition,  456j  n.  74. 
usages  of  trade.     See  Usage,  457-4fi7. 
as  to  leases,  468. 

as  to  consideration.     See  Considebation,  468-470. 
execution  and  delivery  of  instrument,  471. 
no  actual  execution  or  delivery,  471. 

effect  of  rule  as  to  antecedent  or  contemporaneous  stipulations,  471. 
delivery  independent  of  language  of  instrumentj  471. 
delivery,  definition  of,  471. 
illtistratioiis  of,  471. 
delivery  in  escrow,  471. 
delivery  on  condition  precedent,  471. 
suspension  of  operation,  ill. 

instrument  not  to  be  effective  until   signed  by  others,  471. 

separate  oral  agreement  constituting  condition  precedent,  471. 

when  only  bilateral  executory  contract,  471. 

when  obligation  to  sell  contingent,  471. 

of  execution,  when  in  issue  collaterally,  471. 

latent  amiiguity,  472. 

definition  and  classification,  472. 

where  description  clear  but  application  doubtful,  472. 

where  description  doubtful,  472. 

where  name  applies  to  one  and  descriplion  applies  as  well  to  an- 
other, 472. 

where  ambiguity  self-contained,  472. 

not  appearing  on  lace  of  instrument,  illustrations,  472. 

Ijord  Bacon's  illustrations,  472. 

Tyndal,  C.  J.'s,  rule,  472. 

doctrine  applies  to  all  writings,  472. 

rule  where  ambiguity  inexplicable,  472. 

Stephen's  rule  and  illustrations,  472. 

rule  as  to  description  false  in  part,  472. 

explanatory  evidence  inadmissible  to  vary  writing,  472. 
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PABOL  EVIDENCE  TO  EXPLAIN  WEITINGS  (Continued). 
patent  ambiguity,  473,  474. 
defined,  473. 

difficulty  in  applying  rules,  473. 
Judge  Story's  comments  thereon,  473. 
ambiguitas  patens  cannot  be  holpen  by  averment,  473. 
when  no  extrinsic  evidence  received,  473. 
parol  evidence  not  admissible  to  show,  473. 
the  true  rule,  how  ascertained,  474. 

courts  reluctant  to  avoid  contracts  for  uncertainty,  474. 
the  maxim,  Falsa  demonstratio  non  nocet,  474. 
to  explain  inaccuracies,  474. 
instrument,  when  rendered  inoperative,  474. 
mere  inaccuracies,  effect  of,  474. 
rules  for  latent  and  patent  ambiguities,  474. 

where  instrument    clear    and    ambiguity   arises   extrinsically, 

474. 
where  ambiguity  is  in  use  of  equivocal  terms,  474. 
where  instrument  calls  for  extrinsic  aid,  474. 
parol  evidence  may  be  ancillary,  not  generative,  474. 
as  to  wills.     See   Wills,   475-484. 
as  to  deeds.     See  Deeds,  485-490. 
as  to  receipts.     See  Receipts,  491-493. 
as  to  negotiable  papers.     See  Negotiable  Paper,  494,  497. 
as  to  notes  and  bills.     See  Negotiable  Paper,  494-497. 
as  to  hills  of  lading,  498. 

when  recitals  in,  open  to  explanation,  49S. 
recital  as  to  quantity,  498. 
to  show  that  no  goods  actually  received,  498. 
as  to  contractual  stipulations  in,  498. 
as  to  condition  of  the  goods,  498. 
so  far  as  open  to  inspection,  498. 
"in  good  order,"  "well  conditioned,"  498. 
no  authority  to  open  to  inspect,  498. 
burden  of  proof  as  to,  498. 
as  to  value  of  the  goods,  498. 
evidence  of  prior  parol  negotiations,  498. 
may  not  vary  contract,  498, 
receipt  of  goods,  498. 
collateral  agreements,  498. 
where  contract  made  by  consignee  with  carrier  and  consignor  ships 

uuder  bill  of  lading,  498. 
goods  delivered  by  unauthorized  persons  who  sign  contract,  498. 
as  to  mortgages,  499. 

to  identify  note,  499. 

when  inaccurately  described,  499. 
for  what  purpose  given,  499. 
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PAKOL  EVIDENCE  TO  EXPLAIN  WRITINGS  (Continued), 
when  to  contradict  mortgage,  499. 
not  admissible  to  show  mortgage  to  be  deed,  499, 
to  show  true  consideration,  499. 
to  explain  ambiguities  in  mortgages,  499. 
as  to  future  advances,  499. 
as  to  claims  remaining  in  abeyance,  499. 
to  apply  instrument  to  proper  subject  matter,  499. 

not  to  change  same,  499. 
to  supply  defects  in  acknowledgments,  520. 

to  prove  alteration  of  instrument,  557. 
to  show  real  parties  to  suit,  586. 
to  contradict  sheriff's  return  of  service,  617. 

PAKOL  LEASES,  as  affected  by  statute  of  frauds,  414. 

PAKSON.     See  Cleegymen. 

PARTIALITY,  cross-examination  of  witnesses  as  to,  828. 
shown  by  contradiction,  830. 
cause  of  grounds  of,  when  relevant,  830. 
discretion  of  judge  as  to,  830. 

PARTICULAR  TRAIT,  reputation  to  be  confined  to,  150. 

PARTIES.     See  Adverse  Paett;  Plaintiit. 

when  presumed  that  necessary,  were  before  the  court,  34,  n.  64. 

admissions  by  real  and  nominal  parties,  237. 

admissions  by  coparties,  237,  n.  58,  252a. 

entries  by,  when  admissible,  322. 

substantial  identity  of,  to  render  testimony  on  former  trial  admissible, 

337,  338. 
how  identified  by  parol,  451,  452. 
practical  construction  of  contracts  by,  453. 
relations  of,  to  each  other,  proof  of  by  parol,  495. 

but  not  to  the  injury  of  innocent  third  parties,  495. 
judgment  conclusive  upon,  585,  586. 
defined,  586. 
presence  of,  at  time  of  taking  deposition,  697. 

when  not  allowed,  697. 
examined  under  statutory  discovery,  707. 
what  parties  subject  to  adverse  examination,  707. 

nominal  parties  and  sureties,  707. 
formerly  incompetent  as  witnesses,  712,  727. 
nominal  party  competent,  727. 
competent  under  equity  practice,  728. 
formerly  not  compelled  to  testify  for  adversary,  729. 
prosecutor  in  criminal  cases,  729. 
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PARTIES  (Continued). 

effect  of  statutes  as  to  competency,  730,  731. 
refusal  to  testify,  personal  privilege,  731. 
adverse,  may  be  compelled  to  testify,  731. 
competency,  interest  of  husband  and  wife,  733. 
privileged  from  arrest,  when,  805,  806. 
not  to  be  excluded  from  courtroom,  807. 
cross-examination  of,  836. 

latitude  allowed,  836,  837. 

discretion  of  court  as  to,  836. 
as  to  matters  that  tend  to  eriminatfe,  836,  887. 

when  privilege  is  waived,  836. 
confined  to  matters  of  direct  examination,  837. 

conflict  as  to,  837. 
same  rules  apply  to,  as  to  ordinary  witnesses,  887. 
impeachment  of.     See  Witnesses,  851-863. 
ordinary  rules  do  not  apply,  851. 
can  party  impeach  his  own  witness,  853-856. 

not  bound  to  accept  such  testimony,  860,  861. 

PAETNERS,  when  presumed  equally  interested,  54. 

agreement  among,  not  to  sign  notes,  when  irrelevant,  137. 

admissions  and  declarations  of,  248,  251. 

admissible  against  whom,  248,  251. 

matters  outside  scope  of  partnership,  248. 

agents  for  eaeh  other,  248. 

hostility  of,  effect  upon  credibility,  248. 

dormant  and  deceased,  admissions  by,  248. 

admissions  of,  as  affected  by  statutes  of  limitations,  249. 

before  and  after  dissolution,  249. 

conflict  as  to  the  rule,  249. 

power  of  partner  to  bind  firm  after  dissolution,  249,  250. 

such  admissions  when  competent,  250. 

as  against  whom,  250. 

partnership  to  be  proved  before  admissions  received,  251. 

admissions  by  all  the  partners  as  to,  251. 
books   of,  as  admissions  against  firm,  271. 

against  individual  members,  271. 
estoppel  as  to  existence  of  partnership,  276a. 

as  to  conduct  of  partners,  276a. 

as  to  retiring  partners  without,  276a. 

as  to  notice  affecting  creditors,  276a. 
effect  of  admission  of  new.     See  Statute  op  Frauds. 
signature  of  negotiable  paper,  495,  n.  66. 
books  of,  how  authenticated,  573. 

transfer  from  old  to  new,  676,  ii.  34. 
when  trust  arises  from  fiduciary  relations,  425, 
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PABTNEBS  (Continued). 

deed  made  to,  in  lieu  of  to  individual  partners,  452. 
notes  signed  in  individual  names,  452. 

competency  of,  as  to  transaction  with  partner  of  deceased,  773,  n.  63,  787. 
of  one  against  representative  of  deceased,  787.     See  Competency  of  Wit- 
nesses, 787. 

PARTNERSHIP.     See  Dissolution  op  Partnership. 
when  presumed,  54. 
as  to  existence  of  partnership,  54. 
arising  from  partnership  dealings,  54a. 
knowledge  of  contents  of  hooks,  54,  54a. 
of  equal  interest  of  partners,  54b. 

in  capital  and  profits,  54b. 

in  losses,  54b. 
other  partnership  presumptions,  54a,  54b,  54o. 

real  estate  purchased  with  partnership  funds,  54c,  u.  56. 
dissolution  from  fact  of  quarrel,  56c. 
presumption  of  continuance  of,  56c,  58i,  n.  32. 

admissions  of  partner  after  dissolution  not  binding  on  others,  249,  250. 
proof  of  existence  of,  by  admissions,  208,  251. 
books  of,  as  admissions,  271. 
dissolution  of,  newspaper  notices  as  to,  582. 

PART  PAYMENT.     See  Payment;  Presumptions,  65-73. 

rebutting  presumption  of  payment  from  lapse  of  time,  69,  n.  67. 

PART  PERFORMANCE  under  statute  of  frauds,  432. 
when  marriage  not,  413e. 
parol  evidence  to  prove,  432. 
possession,  when  suflScient,  432. 
original  agreement  must  be  proved,  433. 

PARTS  OF  CONVERSATIONS,  writings,  etc.,  171. 
in  rebuttal,  171. 

parts  of  conversation,  or  act,  171,  n.  91. 
letters  and  replies,  171. 

introduction  of,  renders  rest  competent,  171. 
series  of  letters,  letter-books,  171. 
newspaper  paragraphs,  171. 
qualification  of  the  rule,  171,  n.  92. 
affidavits  and  depositions,  171. 
records  and  pleadings,  171. 
confidential  communications,  171. 
explanation  of  conduct,  etc.,  171. 

PARTY,  presumption  of  innocence  of,  overcomes  that  of  stranger,  103. 
misconduct  of,  when  rfelevant,  138. 
Evidence  V — 66 
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PARTY  (Continued). 

demeanor  of,  when  relevant,  138. 

acts  between  and  stranger,  relevancy  of  proof  of,  140,  141. 

similar  acts  between, .  when  relevant,  140,  141. 

written  admissions  by,  269. 

PABTY  SUI  JUEIS.     See  Estoppel,  283. 

PASSIONS,  judicial  notice  of,  129. 

PATENT,  presumed  regularly  issued,  13,  n.  23. 
judicial  notice  of  matters  connected  with,  128. 
of  ropemaking,  mineral  wool,  etc.,  128. 
other  illustrations,  128. 
.best  evidence  of,  when  lost,  212. 
who  cannot  question  title  of  patentee,  284. 

federal  statute  as  to  proof  of,  by  copy,  538,  n.  65,  540,  n.  90,  542,  543, 
n.  19. 

PATENT  AMBIGUITY.    See  Ambiguity. 

parol  proof  not  admissible  in  case  of,  473. 
illustrations  of,  473,  n.  77. 
definition  of,  473. 
how  ascertained,  474. 

PATENT  OFFICE,  judicial  notice  of  ofaeers  of,  109. 

PATERNITY,  inspection  of  child  to  prove,  401. 

PATTERNS,  production  of,  in  federal  courts,  802. 

PAYMENT.     See  Presumptions,  65-73. 
of  note,  presumption  of,  49,  57. 

for  goods,  when  presumed  to  be  made  on  delivery,  57. 
of  rent,  when  presumed,  57,  65a. 
of  judgments,  65a. 
of  bonds,  65a. 
of  taxes,  65a. 
of  mortgages,  65a. 
of  commercial  paper,  65a. 
of  accounts  due  upon  covenant,  65a. 
of  merchants'  accounts,  65a. 
of  purchase  price  of  land,  65a. 
of  recognizances,  65a. 
of  rents,  65a. 

of  distribution  of  estate,  65a. 
of  trust  to  pay  debts,  65a. 
of  installment  payments,  65a. 
of  other  evidence  of  indebtedness  not  under  seal,  65a. 
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PAYMENT  (Continued). 

presumed  from  lapse  of  time.     See  Peesumptions,  65-69. 

presumed  from  usual  modes  of  business,  70-73. 

presumption  of,  overcome  by  tHat  of  innocence,  101, 

presumed  to  be  applied  on  debts  first  due,  72. 

presumed  from  acceptance  of  note  or  bill,  73. 

burden  of  proof  as  to,  178,  n.  34,  179,  n.  38. 

parol  proof  of,  203a. 

admissions  of  former  owner  of  ehoses  in  action  as  to,  not  admissible,  247. 

by  partners,  as  affecting  statutes  of  limitation,  249. 

into  court,  conclusive  admission  of  what,  292. 

of   money,   declarations   accompanying,   when   admissible   as   part  of   res 

gestae,  344,  n.  7. 
part,  under  oral  contract,  432,  ii.  56. 
parol  proof  to  vary  mode  of,  434,  n.  1. 
time  of,  not  to  be  varied  by  parol,  434,  n.  1,  494. 

change  in,  provable  by  parol,  442. 
manner  of,  cannot  be  varied  by  parol,  494. 
amount  of,  not  to  be  varied  by  parol,  494. 
parol  proof  as  to  place  of,  495. 
a  "transaction,"  793. 

PEACE  AND  WAE,  presumption  of  continuance  of  state  of,  58,  58k. 
judicial  notice  of,  107. 

PECUNIARY  INTEBEST,  declarations  of  deceased  against,  admissible,  323, 
324. 
Tendering  witness  incompetent  as  to  transactions  with  a  deiceasedj  775, 

PEDIGREE.     See  Animals;   Bikth;  Childken;  Death;   Markiage. 
definition  of,  312. 
definition  of  tradition,  312, 
declarations  as  to,  312. 

when  admissible,  312-318. 

requisites  of,  312. 

reason  for  exception  from  hearsay  rule,  312. 

general  repute  or  reputation  in  the  family,  312, 

when  made  by  legal  relatives,   312. 

by  friends,  servants  and  neighbors,  312. 
by  parents  as  to  legitimacy  of  children,  312. 
by  children,  312. 
other  illustrations,  312. 
declarant's  relationship,  313. 

how  proved,  313. 
when  proved  by  the  declaration  itself,  313, 
when  to  be  proved  aliunde,  313. 
when  independent  of  proof,  313. 
admissible,  even  though  hearsay  upon  hearsay,  313, 
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PEDIGEEE  (Continued). 

preliminary  queetioh  for  judge,  313. 
relationship  to  both   branches,  313. 

general  repute  in  family,  313. 
need  not  be  part  of  res  gestae,  313. 

nor  contemporaneous,  313. 

nor  rest  on  knowledge  of  declarant,  313. 

nor  be  confined  to  ancient  facts,  313. 

qualification  of  this  rule,  313. 
witness  testifying  need  not  be  related  to  declarant,  313. 

statements  in  regard  to  particular  facts  relating  to,  313. 

marriages,  births,  deaths,  312,  313. 

exceptional  cases,  313. 

times  or  places  of  such  occurrences,  313. 

legal  status  of  person,  313. 
in  general,  limited  to  where  pedigree  direct  object  6f  suit,  314. 

birth,  parentage,  etc.,  does  not  necessarily  involve  pedigree,  314. 

what  are  questions  of  pedigree,  314. 

rule  where  pedigree  incidentally  involved,  314. 

in  some  states  rule  extended  where  pedigree  not  ihvolved,  314. 

where  age  alone  involved,  314. 
acts  and  conduct  of  relatives  also  admissible,  315. 

written  declarations,  315. 

solemn  and  informal  declarations,  illustrations,  315. 
family  recognition  of  writings  and  records,  316. 

effect  of,  316. 

preliminary  proof  as  to  entriesj  316. 

made  by  member  of  family,  316. 

entries  iii  family  Bibles,  portraits,  316. 

only  to  be  used  in  absence  of  better  evidence,  316. 

entries  on  tombstones,  rings  and  memorials,  316. 
weight  to  be  given  to  such  evidence,  317. 

circumstances  of  entry,  importance  of,  317. 

publicity  of  tombstone  inscriptions,  317. 

loose  and  uncertain  declarations,  317. 

to  be  received  ■With  caution,  317. 
not  competent,  unless  declarant  is  dead,  318. 

or  not  available,  318. 

burden  of  showing  declarant's  death,  318. 

whether  objection  that  witnesses  are  living  is  tenable,  318. 

interest  of  declarant,  318. 

made  before  controversy  arose,  311,  312,  318. 

best  attainable  evidence  must  be  furnished,  318. 

general  propositions  for  guidance  with  regard  thereto,  318. 

illustrations,  318. 
judgments  to  prove,  against  strangers,  588,  n.  5. 
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PENALTIES  AND   FOBFEITUKES,   for  usury,  no   presumption   of   law   of 
sister  state  as  to,  83. 
confidential  oommunioationg  between  husband  and  wife  as  to,  735,  n.  9. 
witness  may  claim  privilege  from,  892. 

PENALTY,  no  presumption  as  to  acts  for  which  law  imposes  a,  13,  n.  23. 
burden  of  proof  in  actions  for,  180. 

PENSION,  best  evidence  of,  201a. 

PENTATEUCH,  Jews  sworn  on,  715. 

PEKFOEMANCE.     ^ee  Part  Performance. 

of  duty  by  officer  presumed.     See  Presumptions,  43-46. 
of  acts,  when  presumed  to  be  within  a  reasonable  term,  57, 

PERIL.     See  Specific  Peril. 

PERIOD  OF  GESTATION,  judicial  notice  of,  129. 

PERJURY,  confession  of  deceased  as  to,  received,  324,  n.  62. 
dying  declarations  as  to,  332. 
as  affecting  competency  of  witness,  716. 
number  of  witnesses  necessary  to  convict  of,  902. 

PERPETUATE  TESTIMONY,  depositions  to,  701. 

PERSON,  inspection  of.     See  Inspection  of  Person. 
referred  to.     See  Admissions,  263. 
legal  status  of,  not  provable  by  hearsay,  313. 
in  court  may  be  called  as  witness,  797. 

PERSONAL  FEATURES,  shown  by  photograph,  581,  n.  2. 

PERSONAL  INJURY,  relevancy  of  fact  apparently  collateral,  163. 
burden  of  proof  as  to,  177,  183. 
in  case  of  passenger,  183. 

specific  defect  need  not  be  proved,  when,  183. 

when  there  is  no  contract  to  carry,  183. 

propositions  to  be  established,  184. 
declarations  as  to  pain,  when  adijiissible,  349. 
inspection  of  person  in  actions  for,  396,  397, 
not  compelled  in  federal  courts,  396,  397. 

conflict  in  state  courts,  396,  397. 
tendency  of  decisions,  397. 
discretion  of  court  as  to,  397. 

inspection  of  jury  or  court,  398. 

receipts  in  actions  for,  492. 
competency  of  husband  and  wife  in  criminal  actions  for,  746. 
weight  of  positive  and  negative  testimony  as  to,  898. 
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PERSONAL  PEOPEBTY,  presumption  from  possession  of,  E8b,  n.  6,  74b. 
value  of,  relevancy  of  collateral  facts,  169. 
owner  of,  how  affected  by  admissions  of  former  holder,  244. 

strict  rule  in  some  cases,  246,  247. 
declarations  of  possessor  of,  351. 
expert  testimony  as  to  value  of,  387. 
view  of,  by  the  jury,  407. 
memorandum  of  sale  of,  429,  430. 

sales  of.     See  Parol  Evidence  to  Explain  Writings,  441. 
parol  evidence  to  identify,  450,  n.  11. 

PERSONAL    REPRESENTATIVE.     See    Agent;    Executor    and   Adminis- 
trator; GuAEDiAN;  Trustee. 

PERSONALTY.     See  Personal  Property. 

PETIT   JURORS.     See   Competency  of   Witnesses;   Jurors;   Peovince  op 

Judge  and  Jury. 
when  competent  witnesses,  766. 

as  to  misconduct  of  jury,  767. 
proceedings  of,  privileged,  766. 

PETITION  to  legislature  as  evidence,  508,  n.  9. 

PHONOGRAPH,  judicial  notice  of,  128,  n.  86. 
evidence  by,  581,  n.  1. 

PHOTOGRAPHERS,  as  experts,  386. 
as  to  handwriting,  556,  n.  69. 

PHOTOGRAPHS    of  putative  father  compared  with  features  of  child,  96a, 

n.  94. 
relevancy  of,  139. 

of  writings,  secondary  evidence,  209. 
to  be  proved  correct,  411. 

of  writing,  on  comparisons  of  handwriting,  555,  n.  46. 
admissihility  of,  581. 
as  evidence,  411,  581. 

character  of,  581. 

preliminary  proof  of  accuracy,  581. 
question  for  court,  581. 
judicial  notice  of  writ,  581. 
to  show  identity  or  portions  of  body,  581,  n.  2. 
to  show  copy  hotel  register,  581,  n.  2. 
to  show  appearance  of  person  or  place,  581,  n.  2, 
to  show  views  of  highways,  581,  n.  2. 
to  show  pictures  of  machinery,  581,  n.  2. 
to  show  pictures  of  animals,  581,  n.  2. 
to  show  scenes  of  crime  or  accident,  581,  n.  2. 
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PHOTOGRAPHS  (Continued). 

to  show  cars  after  collision,  mill  after  fire,  etc.,  581,  n,  2. 

must  not  be  too  remote  in  time,  581.'. 

must  not  be  misleading,  581. 

must  not  be  taken  of  person  in  garments  likely  to  convey  false  impression, 
581. 

instead  of  view  by  jury,  581. 

of  public  documents,  581. 
of  instruments  not  obtainable,  581. 

as  a  basis  for  comparison  of  handwriting,  581. 

of  signatures,  581,  u.  8. 

identification  of,  in  divorce,  581,  n.  9. 

unverified,  581,  n.  13. 

changed  conditions  when  taken,  581,  n.  13. 

secondary  evidence,  581. 

X-ray,  admissible,  411,  581,  nn.  1,  2. 

sciagraphs,  581,  n.  1. 

stereoscopic  views,  581,  n.  1. 

of  papers  on  discovery,  711,  n.  8. 

PHOTOGRAPHY,  judicially  noticed,  128. 

PHRASES,  meaning  of,  judicially  noticed,  130. 

explanation   of,   by   parol  evidence.     See   Parol   Evidence   to   Explain 
Writings,  455-456. 

PHYSICAL  ACT,  court  may  require,  403. 

PHYSICAIi  CHARACTERISTICS,  judicial  notice  of,  129. 

PHYSICAL  CONDITION.    See  Inspection  op  the  Person;  Opinions;  Per- 
sonal Injury. 

PHYSICAL  EXAMINATION.     See  Inspection  of  the  Person. 

PHYSICAL  FEELINGS.     See  Bodily  Feelings. 

PHYSICAL  INCAPACITY  of  former  witness.     See  Hearsay  Evidence,  341a. 

PHYSICAL  INJURY.     See  Inspection  of  the  Person;  Personal  Injury. 

PHYSICIANS,  value  of  services  of,  169. 

services  presumed  necessarily  rendered,  169. 

and  patient,  transactions  between,  burden  of  proof,  190. 

declarations  of,  not  proved  by  hearsay,  297. 

deceased,  admissibility  of  entries  by,  in  due  course  of  business,  319. 

when  competent  as  to  declarations  of  patient,  349. 

as  to  bodily  feelings,  349. 

as  to  cause  of  injury,  349. 
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PHYSICIANS  (Continued). 

statement  o(  patient  to  as  res  g6sta,e,  349 

as  experts,  349,  368,  375,  378.     See  Expekt  Testimony. 

necessary  qualifications,  368. 

proper  questions  to,  378. 

as  to  poisons,  379. 

as  to  value  of  services,  387. 
books  of  account  of,  when  admissible,  571,  n.  58. 
confidential    communications    to.     See     Confidential    Communications, 

759-761. 
to  assistants,  759. 
to  hospital  doctors,  759. 
to  consulting  doctors,  759. 

PICTURES  AND  DIAGBAMS,  as  .evidence,  411, 

PILOTS,  admissions  by,  256d. 

PISTOL,  inspection  of,  by  jury,  400,  n.  64. 

PLACARDS,  parol  evidence  to  prove,  205b. 

PLACE,  inspection  of.     See  View. 

PLACE  OF  ACCIDENT,  shoven  by  photograph,  581,  n.  2. 

PLACE  OP  PAYMENT,  alteration  in,  vitiates  instrument,  560,  n.  10,  561,  n. 

28. 

PLAINTIFF.     See  Parties. 

generally  has  burden  of  proof,  179. 
may  be  on  defendant,  179. 

PLANS,  best  evidence  of,  201a. 
as  evidenfee,  411. 

PLATS,  judicial  notice  of,  127. 

PLEADINGS.     See  Courts;  Judgments;  Records  op  Courts. 
in  relation  to  judicial  notice,  134a. 
no  evidence  required  of  facts  judicially  noticed,  134a. 
bad  reputation  proved  under  general  denial,   150. 
form  of,  as  affecting  burden  of  propf ,  178,  179. 
usually  throw  burden  on  plaintiff,  179. 
best  evidence  of,  200a. 

when  lost,  212. 
amendment  of,  233,  -234. 
admissions  in,  272-274. 

when  competent  as  evidence,  272. 
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PLEADINGS  (Continued). 

conclusive  until  changed,  272. 

•when  not  directed  by  party,  272. 

weight  of,  depends  on  what,  272. 

when  not  sworn  to,  272. 

in  other  actions,  272. 

special  admissions  for  purposes  of  action,  272. 

by  signature  of  president  of  corporation,  272,  n.  83, 
amended  pleadings  competent  as  admissions,  273. 
distinction  between  admissions  in  present  and  superseded  pleadings, 

273. 
effect  of  election  between  inconsistent  pleas,  273. 

of  plea  stricken  out,  273. 
of  one  party,  not  competent  against  coparty,  273. 
what  facts  admitted  by  demurrer,  273. 

use  of,  in  another  suit,  273. 
when  conclusive,  274. 
withdrawal  of,  when  allowed,  274. 
notice  to  be  given,  274. 

pleadings  in  other  actions  where  same  matter  not  in  litigation,  274, 
294. 
construed  together,  when  offered  in  evidence,  294. 
difference  when  in  another  action,  294. 
use  of  by,  by  party  as  evidence,  294. 
trust  created  by  recitals  in,  418. 
as  to  judgment  in  eStoppel,  603. 
effect  of,  on  admissibility  Of  depositions,  682. 

POISONS,  chemical  analysis  of,  379. 
opinions  of  physicians  as  to,  379. 

POLICE.     See  Ofmcees;  Public  Officees. 

POLICE  OEFICER  as  expert  on  bogus  bonds,  556,  n.  69. 

POLICY.     See  Insurance  Policy;  Public  Policy. 

POLITICAL  AND  SOCIAL  CONDITIONS,  judicial  notice  of,  106. 

POLITICAL  PACTS,  judicial  notice  of.     See  Judicial  Notice,  106-111. 

POLITICAL  PARTIES,  judicially  noticed,  123a. 

POLITICAL  SUBDIVISIONS,  judicial  notice  of,  108,  127. 

POLYGAMY,  presumption  of  marriage  in  action  for,  88a. 

POPULATION,  judicial  notice  of,  123a,  127b. 

PORTRAITS,  inscription  on,  to  prove  pedigree,  316. 
as  evidence,  581. 
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PORTS,  judicial  notice  of,  127. 

POSITION,  photographs  to  show  that  of  objects,  411,  581. 

POSITIVE  AND  NEGATIVE  EVIDENCE,  weight  of,  898. 

POSITIVE  EVIDENCE,  defined,  6. 

POSITIVENESS  of  answers  of  witnesses,  effect  of,  898. 
examination  as  to,  826. 

POSSESSION  of  negotiable  paper,  when  gives  rise  to  presumption  of  pay- 
ment, 57. 

presumption  of  its  continuance,  58b,  u.  6. 

of  note  by  debtor,  presumption  from,  71. 

raises  presumption  of  ownership,  74. 

sustains  action  for  trespass,  trover  and  replevin,  74. 

qualifications  of  rule,  74. 

possession  of  subordinate,  74a. 

possession  of  bailees  and  others,  74b. 
as  against  the  world,  74b. 
as  against  the  owner,  74b. 

possession  of  negotiable  paper,  74c. 

the  rule  in  North  Carolina,  74c,  n.  51. 

animals  ferae  naturae,  74d. 

pursuit  alone  does  not  give  property,  74d. 

of  lands,  raises  presumption  of  title,  75. 

with  beneficial  ownership,  raises  presumption  of  conveyance,  78. 

nature  of,  to  raise  presumption  of  title,  79,  80. 

disputed,  presumptions  on,  81. 

presumption  of  title  from,  how  rebutted,  81. 

effect  of  changes  in,  80. 

by  tenant,  presumption  from,  80. 

by  cotenant,  presumption  from,  80.     See  Presumptions. 

presumption  of  its  continuance,  218. 

prima  facie  evidence  of  ownership,  351. 

declarations  of  possessor  as  res  gestae.     See  Declarations,  351-355. 

under  statute  of  frauds,  432. 

POSTMARK,  opinions  as  to  genuineness  of,  386. 

POSTMORTEM  EXAMINATION,  testimony  given  at,  inadmissible,  339. 
opinion  of  witnesses  based  on  facts  disclosed  at,  378. 

POSTOFFICE  CLERK,  as  expert  as  to  handwriting,  556,  n.  69. 

POUNDKEEPEB,  presumption  of  authority  of,  43a,  n.  18. 

POWER  OF  ATTORNEY,   presumption  as   to   due  execution   and  knowledge 
of   contents,   50. 
presumptions  of  existence  of,  76a. 
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I'OWEE  OP  ATTORNEY  (Continued). 
of  identity  as  to,  100. 
secondary  evidence  of  contents  of,  218. 
consent  to  alterations  in,  when  implied,  561,  n.  26. 

PBECAXJTIONS,  ordinary,  presumption  of,  15. 

PREDECESSOES  IN  TITLE,  admissions  of.     See  Admissions,  244-247. 

PEE-EXISTING  DEBT,  no  presumption  of  payment  of  from  acceptance  of 
note,  73. 

PREGNANCY.     See  Adultery;  Bastabdt;  Charactek;  Seduction. 
relevancy  of,  in  actions  for  seduction,  152. 
fact  of,  how  ascertained,  ancient  practice,  395. 

PREJUDICE.     See  Bias  or  Witnesses. 

of  jury,  collateral  facts  tending  to,  not  admissible,  137. 
offer  of  compromise  without,  291. 
shown  by  cross-examination,   822,  826,  828. 
questions  tending  to,  830. 

when  inadmissible  on  cross-examination,  834. 

PRELIMINARY  EXAMINATION,  testimony  given  at,  339. 

PRELIMINARY  QUESTIONS  passed  on  by  .judge,  174,  202. 
qualifications  of  expert,  one  for  court,  368,  369. 
may  be  leading  in  form,  817. 

PREMISES,  maps  or  photographs  of,  as  evidence.     See  Maps;  Photographs; 
View. 

PREPAYMENT  OF  WITNESS'  fee  necessary,  798. 

PREPONDERANCE  OF  PROOF,  in  civil  cases,  5. 
in  civil  cases  where  crime  is  in  issue,  16. 
discussed,  900. 

PREPONDERANCE  OF  TESTIMONY.    See  Burden  or  Proof,  195. 

PRESENCE  of  party  at  taking  of  deposition,  effect  of,  671,  697. 
of   witnesses.     See  Witnesses,   798-808. 

PRESIDENT  OF  CORPORATION,  admissions  in  pleading,  272,  n.  83. 

PRESIDING  JUDGE.     See  Judge;  Province  of  Judge  and  Jury. 
certificate  of,  in  authentication  of  court  records,  628,  629. 
incompetent  as  witness,  as  to  what,  764. 

PRESS  COPIES.     See  Copies;  Letter-pkess  Copies. 
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PRESUMPTIONS,  m  general,  9b. 
definitions,  9. 
■distinction  between  and  inference,  9a. 

importance  of,  9a. 
classification  of,  9e. 

rebuttable  presumptions,  1;  9a. 
conclusive  presumptions,  9e. 
mixed  presumptions,  9e. 
weak,  strong  and  violent  presumptions,  9c, 
natural  presumptions,  9e. 
artificial  presumptions,  9e. 
of  law  and  of  fact,  distinctions,  10. 
of  fact,  10-lOg. 

definitions,  10a. 

Bentham's  division,  10a. 

use  of  phrase  "matter  of  fact,"  10b. 

difliculty  of  classification,  lOd. 

danger  of  English  precedents,  lOo. 

always  rebuttable,  lOf. 

probative  force,  lOg. 

not  evidence,  lOg. 

illustrations,  lOa,  lOg. 

distinguished  from  circumstantial  evidence,  lOa. 
from  presumption  of  law,  10. 
of  law,  11-llb. 

conclusive  and  disputable,  11a. 
definitions,  11. 
conclusive,  defined,  11a. 
absolute,  defined,  11a. 
disputable,  defined,  11a. 

conclusive,  tendency  of  courts  to  abandon  some,  11. 
statutory  classification,  lib. 
conflicting  and  counter,  lie,  10l-103v 

illustrations,  lie. 
of  innocence,  12-16. 

general  acceptation,  12. 
legal  acceptation,  12a. 

extent  of  presumption,  12a. 
regarded  with  favor,  12,  101,  102. 
the  maxim.  Injuria  non  praesumitur,  12. 
the  maxim,  Odiosa  non  praeeumuntur,  12. 
proof  beyond  reasonable  doubt,  distinction,  12b. 

compared  with  presumption  of  nonguilt,  12b. 
Its  claim  as  a  constitutional  right,  12c. 
duration  of  protection  to  accused,  12d. 

until  dispelled  by  evidence  of  the  crime,  12d. 
limitations  of  in  habeas  corpus  cases,  12,  n.  99. 
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PEESTJMPTIONS  (Continued). 

illustrations  of,  12b,  13,  nn.  21,  23. 
in  dvil  cases,  13. 

the  maxim,  Fraus  est  odiosa  et  non  praesilmenda,  13. 

as  to  acts  of  trustees  and  administrators,  13,  n.  23. 

as  to  acts  of  third  persons  collaterally  investigated,  13,  n.  23. 

observance  of  law  presumed,  13,  n.  21. 

that  a  marriage  was  duly  solemnized,  13,  n.  21. 

good  faith  and  performance  of  duty  presuined,  13,  n.  23. 

that  witnesses  tell  the  truth,  13,  n.  23. 

as  to  violations  of  law,  13,  n.  23. 
in  case  of  fraud,  13,  25. 

as  to  dealers  in  futures,  13,  n.  23. 

as  applied  to  morality,  14. 
as  applied  to  the  tnarriage  relation,  14,  14a,  88. 

cohabitation  not  presumed  illicit,  14. 

when  divorce  presumed,  14. 
as  applied  to  negligence,  15. 

that  persons  owing  duty  will  perform  it,  15. 

that  railroad  corporation  will  enforce  its  rules,  15. 

negligence  not  presumed,  15. 

the  maxim.  Omnia  praesumuntur  rite  esse  acta,  15,  30. 

in  accident  cases,  qualifications  of  rule,  15. 

that  human  beings  take  ordinary  precautions,  15. 

against  suicide,  15. 

in  favor  of  self-preservation,  15. 
rule  as  applied  to  common  carriers,  15a. 

reasons  for  nonapplication,  15a. 

the  maxim,  Bes  ipsa  loquitur,  15a. 
effect  of,  as  to  amount  of  evidence,  16. 

where  crime  is  in  issue  in  civil  cases,  16. 

in  actions  where  policy  of  insurance  is  in  issue,  16. 

in  actions  of  slander  or  libel,  16. 

in  actions  of  divorce,  16. 
from  spoliation,  fabrication  or  suppression  of  evidence,  17-22,  287,  563,  564. 
the  maxim,  Omnia  praesumuntur  contra  spoliatorem,  17. 
illustrations  of,  17. 
of  things,  17. 
of  documents,  18,  18a. 

slight  proof  sufScient,  18a. 

does  not  entirely  dispense  with  proof,  18,  18a,  22. 

parol  proof  admissible,  18a, 
from  withholding  evidence,  19. 

effect  on  the  burden  of  proof,  22,  22a. 
illustrations  of,  19,  n.  80. 
refusal  to  permit  corporal  inspection,  19a. 
when  justifiable,  19a. 
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experiments  in  court,  19a. 
refusal  to  produce  documents,  20. 
qualification  of  rule,  21. 
when  no  presumption  arises,  21. 
efect  on  the  burden  and  degree  of  proof,  22. 
from  nonproduetion  of  evidence  not  within  control,  21. 
of  fabrication  of  evidence,  22a. 
of  knowledge  of  the  law,    23-29b. 

the  maxim,  Ignorantia  juris  neminem  excusat,  23. 
limitations  of  the  rule,  23a. 

qualification  of  the  word  "jus,"  24a. 
of  other  states  and  countries,  23b. 

nonresident  to  know  law  of  place  of  contract,  23b. 

mortgagee  of  property  in  another  state,  23b. 

corporations  organized  in  one  state  to  do  business  in  others,  23b. 
that  law  may  be  changed,  23c. 

as  appUed  to  wills,  23c. 

as  applied  to  crimes,  23c. 
efect  of  mistalce  as  to  matters  of  law,  24. 

of  mistake  of  fact,  24. 

of  mistake  from  advice  of  counsel,  24. 
exceptions,  24a. 

mistake  of  general  rules  of  law,  24a. 

private  right  is  matter  of  fact,  24a. 

knowledge  of  rule  of  equity,  24a. 
legal  effect  of  contracts,  25. 

presumption  from  signing,  25. 

where  signed  by  mark,  25. 

exception  as  to  wills,  25. 

to  know  contents  of  contract,  25. 
as  to  records,  effect  of  on  parties  to  action,  25a. 
misrepresentations  as  to  matters  of  law,  26. 

signing  instruments,  26. 

other  illustrations,  26. 
misre.presentation  both  of  law  and  fact,  26. 
where  fiduciary  relation  exists,  26. 
consequences  of  one's  own  acts,  in- criminal  cases,  27. 

inevitable  accident,  27. 

where  one  unlawful  act  intended  and  another  performed,  27. 
same,  in  civil  cases,  28. 

liability  of  the  tort-feasor,  28. 
of  malice,  in  criminal  cases,  29,  29a. 

definitions,  29. 

in  cases  of  homicide,  29,  29a. 

the  modern  rule,  29a. 
of  molicc  in  civil  cases,  29b. 

libel  and  slander,  29b. 
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malieious  prosecution,  29b. 
of  regularity,  30-57. 

general  rule  as  to,  30. 

as  to  regularity  in  judicial  proceedings,  31-40,  618. 
in  superior  courts  of  general  jurisdiction,  31. 
of  jurisdiction,  31. 
the  rule  for,  31. 

where  record  silent  or  incomplete,  31,  32,  612. 
illustrations,  31,  616,  618. 
presumption  not  allowed  to  contradict  record,  32. 

the  maxim,  Expressio  unius  exclusio  alterius,  32,  67. 
effect  of  lapse  of  time,  32. 
recital  of  jurisdictionail  facts,  32. 
■where  self-contradictory,  32. 
examination  of  entire  record,  32. 
when  service  is  iy  publication,  33. 

on  nonresident,  33. 
limitations  of  presumption,  33. 

apparently  conflicting  cases,  33a. 

distinction  between  Galpin  v.  Page  and  Applegate  v.  Lexington, 

'    33a. 
when  action  of  court  is  ministerial,  33b. 
proceedings  after  gaining  jurisdiction,  34,  35. 
reasons  for,  34. 
illustrations,  34. 

that  jury  has  followed  instructions,  34,  n.  64. 
that  instructions  to  jury  were  in  writing,  34,  n.  64. 
in  federal  courts,  35. 

similar  to  state  courts  of  general  jurisdiction,  35, 
jurisdiction  not  presumed  in  inferior  courts,  36,  37. 
antiquity  of  the  rule,  36. 
in  justice's  courts,  36. 
extraneous  evidence  to  show,  36. 
in  probate  courts,  37. 
not  now  regarded  as  inferior  courts,  37. 
in  homestead  cases,  37,  n.  81. 
force  of,  increased  by  lapse  of  time,  37a. 
as  to  judgments  in  sister  states,  38. 
as  to  collateral  and  direct  proceedings,  39. 
as  to  awards  of  arbitrators,  40. 

that  they  decided  all  matters  submitted  to  them,  40. 
of  official  acts,  41,  42. 
of  official  authority,  43,  43a,  44,  287. 
English  rule,  43. 
American  rule,  43a. 
inconvenience  of  strict  proof  of  office,  43a. 
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when  proof  of  appointment  dispensed  with,  43a. 
title  to  office  not  to  be  impeached  collaterally,  43a. 
of    marshal,  collector,  notary  public,  justice  of  the  peace,  43,  43a. 
of  attorney,  poundkeeper,  constable,  etc.,  43,  43a. 
not  restricted  to  offieial  appointment,  44. 
professional  men,  44. 

qualified  application  to  private  appointments,  44a. 
of  perform-ance  of  official  duty,  45-46. 

of  correctness  of  surveys,  45,  n.  30, 
illustrations,  45-46. 
limitation  of  presumptions,  45a. 
hy  municipal  officers,  46. 

of  legality  of  municipal  elections,  46,  n.  34. 
in  performance  of  marriage  ceremony,   86. 
of  prior  acts,  when  subsequent  ones  are  proved,  46. 
illustrations  and  limitations  of  rule,  46,  n.  34. 
acts  under  naked  statutory  power,  46,  n.  34. 
by  ofScers  of  private  corporations,  46,  55,  56. 
of  appointment  of  officials,  43,  44,  46,  n.  34,  205. 
of  njunicipal  officers,  46,  u.  34. 

that  custodians  have  properly  kept  public  documents,  46,  n.  34. 
statutory  presumptions  of  this  class,  47. 

constitutional  aspect  of  such  statutes,  47. 
acknowledgments,  47. 
acknowledgments  in  other  states,  47. 
laying  out  highway,  47. 
judicial  sales,  47. 
protest  of  bills  and  notes,  47. 
tax  deed,  47. 

titles  dependeiit  on  proceedings  in  probate  courts,  47. 
in  criminal  cases,  47a. 
of  regularity  in  unofficial  acts,  48. 
as  to  negotiable  paper,  49-49e. 

statutory  presumptions,  49. 

issued  for  valuable  consideration,  49. 

iona  fide  ownersMp,  49,  49a. 

bank  notes,  49b. 
of  date  of  indorsement,  49c. 
miscellaneous  presumptions,  49d. 

acceptance,  49d. 

payment,  49d. 

mutilation,  49d. 

signature,  49d. 

settlement  of  accounts,  49d, 

holder,  49d. 

checks,  49d. 
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rebuttal,  49e. 
of  due  execution  of  documents,  50-51. 

the  maxim,  Expressum  facit  cessare  iacitum,  50,  n.  75. 
the  maxim.  Vox  emissa  volat,  Utera . scripta  manet,  50,  n.  75. 
of  deeds,  50. 

of  execution  before  attestation,  50. 
of  order  in  which  documents  of  same  date  signed,  50. 
of  stamping  of  documents  not  produced  after  notice,  50. 
of  lost  documents,  50. 
of  ancient  documents,  50. 
of  voluntary  settlements,  50. 
of  wills,  50. 

from  recitals  in  documents,  50. 
of  delivery  of  deeds,  50a. 

from  acknowledgment  and  recording,  50a. 
from  possession  by  grantee,  50a. 
of  the  correctness  of  dates,  51. 

where  there  are  discrepancies,  51. 
as  against  strangers,  51. 
as  to   forged  deeds,  51. 
as  to  records,  bills,  deeds,  etc.,  51. 
as  to  collateral  facts,  51. 
as  to  mailing  and  receiving  letters,  52. 

proper  address  and  stamp  and  mailing,  52. 
where  letters  sent  from  a  private  office,  52. 
■where  money  inclosed,  52. 
reply  to  letter  duly  mailed,  52. 
as  to  telegrams,  53. 

as  to  reply  telegrams,  53. 
reasons   for,   53. 
weight  of,  53. 

similarity  between  postal  and  telegraph  service,  53. 
as  to  telephones,  53a. 

identification  of  voice,  S^a. 
as  to  existence  of  partnership,  54. 

arising  from  partnership  dealings,  54a. 
knowledge  of  contents  of  books,  54,  54a. 
of  equal  interest  of  partners,  54b. 

in  capital  and  profits,  54b. 

in  losses,  54b. 
other  partnership  presumptions,  54a,  54b,  54c. 

real  estate  purchased  with  partnership  funds,  54c,  n.  56. 

dissolution  from  fact  of  quarrel,  56c. 

continuance  of,  56e. 
as  to  acts  of  officers  of,  private  corporation,  55,  56. 
affixing  seal,  55. 
Evidence  V — 67 
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aet  of  board  by  authority  of  majority,  55. 
regularity  of  meetings,  quorum,  expulsion  of  members,  etc.,  55, 
charter  and  xise  of  franchise,  55. 
in  collateral  matters,  55. 
forfeitures,  55. 

general  scope  of  the  rule,  56. 
its  application  to  de  facto  corporations,  56. 
miscellaneov^  presumptions  from  general  course  of  business,  57,  57e. 
sequence  of  acts,  57. 

traders  acquainted  with  business   usages,   57a. 
custom,  57a. 

possession  of  negotiable  instruments  by  primary  debtor,  57b, 
•    agreement  to  pay  for  services,  57c. 

of  services  by  members  of  family,  57c,  u.  86. 
solvency,  57d,  58g. 

time  of  performance  of  business  acts,  57e. 
last  receipt  for  rent,  57e. 
payment  for  goods  sold,  57e. 
acts  to  be  done  within  reasonable  time,  57e. 
acceptance  in  absence  of  object,  57e. 
statement  of  account  acquiesced  in,  57e. 
person  acts  to  his  best  interest,  57e. 
of  continuance  of  existing  state  of  things,  58,  58a,  59,  638,  680. 
possession  of  either  realty  or  personalty,  58b. 
nonpossession  or.  loss  of  either  realty  or  personalty,  58e. 
debts,  58d. 
other  conditions  of  property  or  things,  58e. 

of  bailees,  58e,  74b. 
of  condition  of  goods  in  transitu,  58e. 
domicile,  residence,  or  nonresidence,  58f. 

definition  of  domicile,  58f. 
solvency  or  insolvency,  58g. 
of  infancy,  58h. 

disability  of  parties  to  action,  58h,  n.  30. 
of  celibacy,  58h. 
of  childlessness,  58h. 

child-bearing  age,  58h,  n.  30. 
as  to  copartnership,  58i. 

authority,  58 j. 
other  relations  of  persons  or  of  things,  58k. 
of  possession,  58k. 

as  to  seaworthy  condition  of  a  vessel,  58e. 
as  to  partnerahip,  corporation,  agency,  581. 
as  to  custom,  peace  and  war,  58e,  58k. 
of  judicial  decisions  unreversed,   58e. 
as  to  form  of  government,  public  treaty,  58k. 
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as  to  corporations,  58k. 
as  to  coverture,  illicit  intercourse,  58k,  88. 
as  to  habits  and  character,  58k. 
presumptions  are  not  retrospective,  58k,  n.  44. 
as  to  sanity  and  insanity,  59,  103,  723. 
in  case  of  suicide,  59. 
lucid  intervals,  59. 
as  to  life,  60. 

under  civil  law,  60,  n.  65. 
of  death  after  seven  years'  absence,  60,  61,  61a,  61b. 
origin  of  the  presumption,  61. 
American  development  of  the  presumption,  61a. 
code  provisions,  61a,  u.  72. 
necessity  for  due  inquiry,  61a,  n.  74. 
nature  of  the  absence,  61. 

rebuttal  of  the  presumption,  61a. 
return  of  absentee  after  seven  years,  61b. 

effect  on  proceedings  in  probate  courts,  61b. 
no  presumption  that  death  occurred  at  a  particular  time,  62, 
when  in  less  than  seven  years,  63. 

nature  of  evidence  to  support,  63. 
raised  by  granting  letters  testamentary,  63. 
by  "specific  peril,"  63. 
as  to  survivorship  in  common  disaster,  civil  and  statute  law,  64. 
as  to  survivorship  at  common  law,  64a. 

code  provisions  as  to  commorient  persons,  64. 
cases  of  shipwreck,  64a,  n.  8. 
cases  of  conflagrations,  64a,  n.  12. 
relationship  of  commorients,  64a. 
as  to  payment,  65-73. 

from  lapse  of  time,  65. 
origin  and  grounds  of,  65. 
nature  and  effect  of,  65. 
evidence  of,  65,  65a. 
illustrations  of  application,  65a. 
of  judgments,  65a. 
of  bonds,  65a. 
of  taxes,  65a. 
of  mortgages,  65a. 
of  commercial  paper,  65a. 
of  accounts  due  upon  covenant,  65a. 
of  merchants'  accounts,  65a. 
of  purchase  price  of  land,  65a. 
of  recognizances,   65a. 
of  rents,  65a. 
of  distribution  of  estate,  65a, 
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of  trust  to  pay  debts,  65a. 
of  installment  payments,  65a. 

of  other  evidence  of  indebtedness  not  under  seal,  65a, 
lapse  of  time  not  a  'bar,  tut  evidence  to  raise  presumption,  66. 
less  than  twenty  years,  66,  67. 

distinction  between  statutory  bar  and  presumption,  66. 

nature  of  this  presumption,  66. 

time  excluded  when  creditor  had  no  right  to  sue,  67, 

the  maxim,  Expressio  itmiits,  exclusio  alterius,  i2i,  67. 

when  joined  with  pertinent  circumstances  of  payment,  67. 

illustrations,  67a. 
effect  of  comhination  with  other  circumstances,  68. 

what  circumstances  suffice,   68. 

strengthen,  when,  68. 
how  rebutted,  illustrations,  69. 

by  part  payment,  69,  n.  67. 

by  facts  making  nonpayment  probable,  69. 

by  admissions,  69,  n.  67. 

by  agreenjent  for  extension,  69,  n.  67. 

by  demand  for  payment,  69,  n.  67. 

by  absence,  state  of  war,  etc.,  69,  n.  67. 

by  insanity  of  debtor,  69,  n.  67. 
from  visual  modes  of  business,  70-73. 

receipts,  70. 

in  full,  70. 

on  account,  70. 

without  qualifying  words,  70. 
on  running  accounts,  70. 
debtor's  possession  of  evidence  of  debt,  67,  68,  70a. 

note  or  security  given  up,  70a. 

code  provisions,  70a. 
cancellation  of  instrument,  71. 

how  rebutted,  71. 

none,  if  it  is  act  of  debtor,  71. 

if  payment  shown  be  unidentified,  71. 

varies  according  to  custodian,  71. 
application  of  payments  to  debts  first  due,  72. 

priority  of  debts  generally,  72. 

appropriation  of  payment,  72. 

limited  to  original  parties,  72. 

that  payments  applied  on  notes  first  due,  72. 

where  different  sums  owing,  72. 

payment  by  check,  72. 

where  one  debt  legal  and  other  illegal,  72. 

where  one  debt  secured  and  the  other  not,  72. 

Bui'fities  obtain  no  advantage,  72. 
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acceptance  of  note  of  debtor,  73. 

acceptance  of  note  of  third  party,  73a. 
ndorsement  of  creditors,  73b. 

as  to  pre-existing  debt,  new  note  for  old,  73b. 
effect  of  negotiating  note,  73c. 
ownership  from  possession  of  property,  74-82. 
reasons  for,  74. 

the  maxim.  Potior  est  conditio  possidentis,  74. 
constructive  possession,  74.  ' 

definition  of,  74,  n.  Zdr. 
of  personal  property,  74. 
qualifications  of  rule,  74. 
possession  of  subordinate,  74a. 
possession  of  bailees  and  others,  74b. 

as  agailist  the  world,  74b. 

as  against  the  owner,  74b. 
possession  of  negotiable  paper,  74o. 
the  rule  in  North  Carolina,  74c,  n.  51. 
animals  ferae  naturae,  74d. 

pursuit  alone  does  not  give  property,  74d. 
of  title  from  possession  of  lands,  75. 

from  adverse  possession,   75. 

nature  of  claim,  75,  n.  59. 

possession  the  badge  of  ownership,  75. 
under  grants  oMd  other  sources  of  title,  76. 

illustrations,  76,  76a. 

origin  of,  76. 

acts  of  the  legislature  supporting,  76. 

grants  on  condition,  76. 

deed  executed  by  agent,  76. 

circumstances  sufficient  to  raise,  78. 

illustrations,  78,  n.  1. 
how  affected  by  statutes  of  limitation,  77. 
that  trustees  have  made  proper  conveyances,  78. 

lapse  of  time  no  bar  to  trust,  78. 
when  change  in  possession,  80. 
tortious  possession,  80. 
from  possession  by  tenant,  80. 
from  possession  by  tenant  in  common,  80. 
continuity  of  possession,  80. 
vacant  lands,  80. 
abandoned  lands,  80,  n.  30. 
relinquishment  animo  revertendi,  80,  n.  30. 
the  presumption,  how  rebutted,  81,  82. 

permissive  use,  81. 

disputed  possession,  81. 
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adverse  possession  inconsistent  with  facts,  81,  n.  34. 
pffect  of  disabilities,  82. 
what  facts  are  relevant,  82. 
nature  of  estate,  82. 

corporeal  and  incorporeal  hereditaments,  77. 
nature  of  possession  necessary  to  raise,  79,  80. 

when  supported  by  claim  of  title,  79. 

when  not  supported  by  claim  of  title,  79a. 

possession  to  be  hostile  and  exclusive,  79a. 
(Bvidencffe  to  be  clear  and  satisfactory,  79a. 
from  long  user,  76. 
as  to  laws  of  sister  states,  83. 

as  to  the  common  law,  83. 

as  to    the  statute  law,  83. 

whether  presumed  like  that  of  forum,  illustrations,  83. 

procedure  for  proof,  83. 
as  to  the  law  in  foreign  states,  84. 

whether  presumed  to  be  same  as  law  of  forum,  84. 
as  to  legality  of  contracts,  85. 

always  against  illegality,  85. 

that  contract  unconscionable,  85. 

contracts  void  in  place  of  making  to  be  performed  elsewhere,  85. 

contracts  in  restraint  of  trade,  85,  u.  22. 
arising  from  marriage,  13,  n.  21,  14,  86-92. 

marriage  presumed  from  cohabitation  and  reputation,  14,  86a,  87, 

de  facto  marriages,  86. 

legal  capacity,  86. 
the  maxim,  Semper  praesumitur  pro  matrimonio,  86,  89. 
consent  of  parents,  86. 

conflicting  presumptions  with  regard  to  marriage,  86,  n.  34. 
illustrations,  86a. 
cohabitation  and  reputation,  86a. 

method  of  proving  marriage  in  civil  cases,  86a. 

cohabitation  to  be  a  constancy  of  dwelling  together,  86a. 

cohabitation  and  reputation  to  concur,  87. 
weight  of  the  presumption,  87. 

repute  must  be  general,  87. 

other  requisites,  87. 

reputation  cannot  disprove  actual  marriage,  87. 
marriage  in  civil  issues,  88. 

actions  for  criminal  conversation,  88. 

where  public  offense  involved,  88. 

for  divorce,  88. 
marriage  in  criminal  issues,  88a. 

direct  proof  of  marriage  in  criminal  cases,  88a. 

conflict  with  presumption  of  innocence,  88a. 
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PRESUMPTIONS  (Continued). 

not  from  illicit  cohabitation,  89. 

this  may  be  changed  to  lawful  connection,  89. 

concubine's  rights  on  survivorship,  89,  n.  91. 

good  faith  of  the  parties,  89. 

without  formal  ceremony,  89. 

the  agreement  to  marry,  89. 

classification  of  illicit  unions,  89,  u.  100. 
other  presumptions  growing  out  of  marriage  relation,  90,  91a. 

of  agency  from  marriage,  90. 

the  head  of  the  family,  90. 

how  shown,  90. 

as  to  purchase  of  necessaries,  90. 
community  property,   90a. 

when  first  of  series  of  purchase  payments  made  out  of,  90a,  n.  23. 

as  to  common  hoard  of  spouses  and  family,  90,  n.  20. 
property  conveyed  to  wife,  90a. 
property  conveyed  to  husband  a'iid  wife,  90a. 
of  coercion  of  wife  hy  husband,  91,  92. 

how  regarded  in  the  eye  of  the  law,  91a. 

the  rule  in  criminal  cases,  91. 

elements  of  coercion,  91. 

the  rule  in  tort,  91. 
efect  of  married  women's  acts  and  statutes,  Ola. 

illustrations,  91,  nn.  24,  40. 

joint  torts,  91. 
nature  and  limits  of  the  presumption,  92. 

in  civil  and  criminal  cases,  92. 

rebuttal  of,  limitations,  92. 

not  conclusive,  92. 

illustrations,  92,  n.  51. 
of  legitimacy,  93-97. 

when  birth  during  coverture,  93. 

when  birth  after  interlocutory  decree  in  divorce,  93. 

code  provisions,  93,  n.  64. 

after  lapse  of  many  years,  93. 
sexual  intercourse,  when  presumed,   93. 
where   child   born   fifteen   days   after    marriage   and    twenty   days   after 

divorce,  93. 
the  widow's  year  of  mourning,  93,  n.  57. 
the  maxim.  Pater  est  quem  nuptiae  demonstrant,  93,  n.  55. 
the  maxim,  Odiosa  et  inhonesta  non  sunt  in  lege  praesumenda,  93. 
the  old  doctrine  of  "within  the  four  seas,"  93. 
presumption,  how  rebutted,  93,  n.  55,  94,  97. 

the  doctrine  of  Filiatio  non  potest  probari,  94. 

illustrations  of  "access,"  94. 
conclusive  when  intercourse  shown,  95. 
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PRESUMPTIONS  (Continued). 

notwithstanding  adultery,  95. 
impotence,  95a. 

permanent  and  temporary,  95a. 

the  maxim,  Eabilis  et  inhabitis  diversis  temporibtis,  95a. 

exceptions  such  as  white  child  of  colored  parents  or  vice  versa,  95a. 
what  facts  are  relevant  where  intercourse  not  shown,  96. 

the  Code  Napoleon,  96. 
adultery,  effect  on  the  presumption,  96. 

pregnancy  advanced  or  otherwise  at  time  of  marriage,  effect  on  presump- 
tion, 96,  n.   89. 
relevancy  of  resemblances,  96a. 

reliability  of  resemblances  discussed,  96a,  n.  13. 

photographs,  96a. 
. .  T;  ,    production  of  parties  to  jury,  96a. 
neither  spouse  allowed  to  deny  sexual  intercourse,  97. 

applies  in  all  legal  proceedings,  97. 

not  affected -by  statutes ' enlarging  competency  of  witnesses,  97. 

basis  of  the  rule,  97a. 

does  not  prevent  proof  of  nonmarriage  before  child's  birth,  97a. 

does  not  exclude  proof  of  adultery,  97a. 

illustrations,   97a. 
as  to  infants,  98-99a. 

capacity  to  commit  crime,  98. 

the  maxim,  Malitia  supplet  aetatem,  98. 

to  consent  to  sexual  intercourse,  98. 

to  marriage,  98. 
of  testamentary  capacity  of  infanti,  99. 

at  common  law,  99. 

by  statute,  99. 
as  to  domicile  of  infants,  99. 

foundation  of  presumption,  99. 

under  natural  guardianship,  99. 

under  appointed  guardianship,  99. 

right  of  guardian  to  change,  99. 
as  to  necessaries,  99. 

need  of  credit,  99. 
as  to  emancipation  of  infants,  99. 
of  infant's  liability  in  tort,  99a. 

no  presumption  of  incapacity,  99a. 

cases  of  extreme  youth,  99a. 

for  negligence,  99a. 

for  slander,  99a. 

as  to  infants  being  snii  juris,  99a. 

as  to  infant's  contributory  negligence,  99a. 

question  of  ability  to  exorcise  ca;re  is  for  the  jury,  99a. 

on  the  relation  of  master  and  servant  bgtween  parent  and  child,  99a, 
n.  57. 
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PBESUMPTIONS  (Continued). 
as  to  identity  from  name,  100. 

father  and  son,  the  parent  presumed  to  have  been  intended,  100. 

illustrations,  100. 

code  provisions,  100. 
conflicting  and  counter-presumptions,  lie,  101-103. 

innocence  in  conflict  with  existing  state  of  things,  101. 

with  continuance  of  life,  101. 

with  marriage,  101. 
that  of  innocence  prevails  over  other  presumptions,  12,  101,  102. 

all  women  presumed  virtuous,  101a. 

virtue  means  physical  chastity,  101a,  n.  i. 
the  conflict  hetween  that  of  chastity  and  innocence,  101a. 

whether  the  woman's  chastity  must  be  proved,  101a. 
the  conflict  between  innocence  of  party  and  of  stranger,  102. 
the  conflict  with  presumption  of  sanity,  103. 
relative  weight  of,  when  conflicting,  103. 
the  burden  of  proof,  how  affected,  103. 

the  maxim,  StaMtur  presumptioni  donee  probetur  in  contrarium,  103. 
general  rules  as  to,  104. 

cannot  be  drawn  from  a  presumption,  104. 

must  be  based  on  facts,  104. 

illustrations,  104. 

of  law,  must  be  regarded  by  jury,  104. 

of  good  character,   158. 
as  to  "stop,  look  and  listen,"  185,  n.  73. 
of  innocence  where  insanity  is  pleaded,  188. 
of  negligence  in  accident,  183. 
of  due  care,  185. 

of  attempt  at  self-preservation,  185. 
in  will  cases,  189._ 

of  sanity,  189. 
as  to  transactions  by  those  in  fiduciary  relations,  190,  425 
of  undue  influence  in  will  cases,  191. 
of  location  of  lost  instrument,  214. 
possession  of  document  presumed  to  continue,  218. 
that  document  involved  in  action  is  in  court  or  accessible,  219. 
that  account  is  correct,  when,  287. 
from  nonproduction  of  real  evidence,  402. 
of  resulting  trusts,  rebuttal  of,  421. 
parol  proof  to  contradict  legal,  434,  n.  1. 
of  trust,  fiduciary  relations,  425. 
that  writing  contains  entire  agreement,  434,  441. 

exceptions,  441. 
■  'legal,  parol  proof  not  admissible  to  contradict/  434,  n.  1. 
from  propf  of  handwriting,  535. 
that  usage  is  reasonable,  462. 
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PRESUMPTIONS  (Continued). 

of  performance  of  official  duty,  516. 

by  officers  of  private  corporations,  516. 
of  regularity,  corporate  writings,  516. 
of  ownership  of  corporate  stock,  516. 

that  directors  know  general  business  of  corporation,  517,  u.  15. 
as  to  alterations,  563. 
English  rule,  563. 
conflict  in  America,  564. 

burden  of  proof  as  to  alterations,  564. 
effect  of  suspicious  circumstances,  564. 
of  continued  residence  of  witness,  638. 
of  regularity,  depositions,   651,   659,   660. 
of  continuation  of  cause  for  taking  deposition,  680. 

against  interest  of  of&cer  taking,  644. 
that  interested  witness  will  testify  falsely,  725. 

as  to  employees  of  corporation,  725,  n.  89. 
that  party  living  in  Christian  country  believes  in  Christian  religion,  713. 
none,   from  failure  of  party  to   testify,   731. 

from  failure  to  waive  privileged  communication,  761. 
from  failure  of  accused  person  to  avail  himself  of  privilege  to  tfi 
tify,  730. 
as  to  competency  of  infants  as  witnesses,  720. 
of  agency  from  marriage,   741. 

PREVIOUS  CONVICTION.    See  Conviction. 

PEICE,  not  to  be  shown  by  parol,  when,  434,  n.  1, 

PRIEST,  privileged  communications  to,  758. 

PRIMA  FACIE  EVIDENCE,  defined,  8. 
what  is  of  payment  of  debt,  66. 
of  accounting  and  settlement,  73. 
ol  competency,  893. 

PRIMARY  EVIDENCE.    See  Best  Evidence. 
defined,  8c. 
discussion  of,  200. 

PRINCIPAL,  bound  by  declarations  of  agent,  when,  255,  256. 
admissions  affecting,  238. 

parol  proof  as  to  whether  party  acts  as,  or  as  agent,  452. 
parol  proof  of  relation  of  principal  and  agent,  458. 
parol  proof  of  usage  affecting  the  relation,  460. 
effect  on  surety,  of  judgment  against,  591. 
incompetent  as  to  transactions  with  deceased  or  incompetent  surety,  779. 

PRINCIPAL  AND  AGENT.     See  Agent;  Judgments;  Principal. 
communications  not  privileged,  when,   751b. 
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PRINCIPAL  AND  SURETY.     See  Judgments;  Principal;  Surety. 
admissions  of,  238. 

PRINTED,  hearsay  as' to  what  is,  298. 

PRINTERS,  books  of  account  of,  when  admissible,  571,  n.  58. 

PRIOR  EXISTENCE,  no  presumption  of,  from  present  existence,  58k,  n.  44. 

PRIORITY  OP  DEBTS,  presumptions  as  to,  72. 
appropriation  of  payments,  72. 

PRISON,  attendance  of  witnesses  confined  in,  how  secured,  803. 
witnesses  may  be  confined  in,  when,  804. 
witnesses  not  to  be  arrested  and  confined  in,  805. 

PRISONER,  when  presumed  to  have  been  present  at  all  proceedings,  34,  n.  64. 

PRISON  RECORDS,  as  evidence,  508. 

PRIVATE  BOUNDARIES.     See  Boundaries. 

PRIVATE  CORPORATIONS.     See  Corporations. 

PRIVATE  ENTRIES.     See  Books  op  Account;  Entries. 

PRIVATE  OFFICE,  presumption  as  to  mailing  of  letters  from,  52. 

PRIVATE  STATUTES,  judicially  noticed,  when,  118. 
distinction  between  public  statutes  and,  113a,  118. 
proof  of,  501. 
recitals  in,  when  admissible,  506. 

PRIVATE  WRITINGS.     See  Alteration;  Attesting  Witnesses;  Books  of 
Account;  Documents;  Handwriting;  Writings. 
best  evidence  of,  201. 

PRIVIES,  same  right  as  original  parties  under  deed,  282. 
definition  of,  239. 
classification  of,  239. 
admissions  by.     See  Admissions. 
efect  of  judgments  on,  587. 
classes  of,  587. 

in  law,  blood,  estate,  587. 
judgments,  when  admissible  against,  illustrations,  587. 
between  whom,  587. 

testator  and  heirs  or  representative,  587. 

not  representative  and  heirs,  587. 
corporations  and  stockholders,  587. 
purchasers  at  judicial  sale,  587. 
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PRIVIES  (Continued). 

mortgagor  and  mortgagee,  587. 

successors  in  interest,  587. 

parties  to  negotiable  instruments,  587. 

partners,  kinship,  husband  and  wife,  587. 

agent  and  principal,  587. 

landlord  and  tenant,  587. 

PRIVILEGED  COMMUNICATIONS,  no  discovery  of  documents,  constituting, 

711. 
with  regard  to  second  wife  in  bigamy,  744. 
affairs  of  state,  762. 

what  are,  762. 

the  rule  with  regard  to,  762. 
as  to   the  President,  governors,   cabinet  officers,   762. 
information  lies  in  their  discretion,  762. 

heads  of  departments  cannot  be  called  upon  for  documents,  etc.,  762. 
the  leading  case,  762. 
the  twelve  canons  of  Evans,  J.,  762. 
English  law  the  same,  762. 

communications  between  prosecuting  attorneys  and  witnesses,  762. 
statutes,  762. 

archives  of  foreign  consulate,  762. 
government  detectives  and  other  agents,  762,  n.  7. 

illustrations,  762. 
secondary  evidence  of  such  papers  excluded,   762,  n.   95. 
arbitrators  privileged,  763. 

from  impeaching  award,   763. 

when  competent  witnesses,  763. 

what  may  be"  shown  by  them,  763. 

not  joining  in  award,  763. 

may  show  partiality  or  misconduct  of  others,  763. 

tendency  of  courts,  763. 
judges  privileged,  764. 

probability  of  being  called  as  witness,  764. 

when  conducted  preliminary  examination,  764. 

when  competent  witnesses,  764. 

objections  to  the  practice,  764. 

where  several  sitting,  764. 

reasons  for  decisions  privileged,  764. 

not  bound  to  leave  bench,  764. 

not  ground  of  exception  if  he  does,  764. 

statutes  providing  for  another  judge,  764. 

in  what  case  error  to  leave  bench,   764. 
grand  jurors,  proceedings  of,  privileged,  765. 

when  competent  witnpsses,  765. 

as  to   contradictions   of   witr^ases,   763. 

as  to  perjury  before  theui,  765. 
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PRIVILEGED  COMMUNICATIONS  (Continued). 

in  collateral  proceedings,  modern  rule,  765. 

illustrations,  765. 

on  motion  to  set  aside  indictment,  765. 

the  maxim,  Expressio  uihius,  exclusio  alterius,  as  applied  to,  705,  n.  57. 

English  practice,  765. 

New  York  practice,  765. 

statutes  and  exceptions,  765. 
petit  jurors,  proceedings  of,  privileged,  766. 

when  competent  witnesses,  766. 

not  to  give  facts  to  other  jurors,  766, 

objections  to  practice,  766. 

reasons  therefor,  766. 

cases  rare,  766. 

facts  at  former  trial,  766. 

evidence  as  to  verdict,  766. 

United  States  supreme  court  rule,  766. 

Bigelow's  statement  of,  766. 

as  to  inadvertent  errors,  766. 

as  to  misconduct  of  parties  or  officers,  766. 

as  to  deliberations,  766. 

as  to  misapprehension  of  effect  of  verdict,  766. 

as  to  other  causes  conducing  to  error,  766,  nn.  87,  88. 
as  to  misconduct  of  jury,  767. 

testimony  not  received  as  a  rule,  767,^ 

reasons  therefor,  767. 

states  in  which  rule  relaxed,  767. 

rule  in  California  and  Iowa,  767. 

rule  in  Texas  as  to  examination  in  open  court,  767. 

when  jury  assailed  for  misconduct,  767. 

as  to  misconduct  out  of  the  jury-room,  766,  n.  87,  767,  n.  96. 
telegrams,  when  not  privileged,  771.     See  Telegrams. 
other  confidential  communications  not  privileged,  771. 

of  secret  societies,  771. 

of  Masonic  secrets,  771. 

of  commercial  agencies,  771. 

of  newspaper  reporters,  771. 

of  banker  and  customer,-  771. 
testimony  as  to  transactions  with  deceased  or  incompetent  persons,  when 

privileged.     See  Competency  op  Witnesses,  772-795. 

PRIVILEGE   OP   SILENCE.     See   Confidential   Communications. 

PRIVILEGE  OF  WITNESSES,  compulsory  inspection  of  person,  400. 
from  arrest,  depositions,  653. 
under  bill  of  discovery,  708,  711. 
while  attending  trial,  805. 
from  service  of  process,  when,  805. 


1070  GENEBAL  INDEX. 

[Beterenoes  are  to  Sections.— Vol.  1,  §§  l-175d;  Vol.  2,  §§  176-392;  Vol.  3, 
§8  393-633;  Vol.  4,  §g  6S4-796a;  Vol.  6,  §8  797-904.] 

PKIVILEGE  OP  WITNESSES  (Continued), 
under  bill  of  discovery,  708,  711. 
and  parties  from  arrest,  805,  806. 

PKIVILEGES  of  legislative  members,  judicial  notice  of,  106. 

PBPVITY,  kinds  of,  239. 
definition  of,  239. 
admissions  by  those  in.     See  Admissions. 

PRIVITY  OP  INTEREST   renders  admissions  competent,  239. 

PROBABLE  CAUSE  in  malicious  prosecution,  evidence  to  show,  157. 

PROBABLE  CONSEQUENCES  of  acts,  persons  presumed  to  know,  27,  28. 

PROBATE    of  will,  relevancy  of  character,  155. 
judgments  in,  609. 

judgments  to  prove,  against  strangers,  588,  n.  6. 
decree  in,  judgments  in  rem,  609. 

conclusive  as  to  what,  609. 
settlement  of  estates,  probate  of  will,  etc.,  609, 
of  will  establishes  status,  609. 
validity  of  claims  allowed  by  court,  609. 
not  as  to  death  of  testator,  609. 
suits  for  construction  of  wills  in  personam,  609. 
jurisdiction  essential,  610. 

and  should  appear  prima  facie,  610. 
collateral  attack,  610. 
fraud,  collusion  and  mistake  shown,  610. 
where  person  "judicially"  dead,  610. 
where  person  alive,  610. 

PROBATE  COURTS,  presumption  as  to  jurisdiction  of,  37. 
conclusive  after  lapse  of  time,  37. 

PROBATE  PROCEEDINGS,  best  evidence  of,  200a. 
judgments  to  prove  against  strargers,  588. 
in  sister  states,  proof  of,  626,  n.  55. 

PROCEDURE    in  relation  to  judicial  hotlee,  134a. 

PROCEEDINGS    IN   OTHER   CAUSES,   before    same   court,    not   judicially 
noticed,  124. 

PROCEEDINGS  OP  CORPORATIONS,  best  evidence  of,  200a. 

PROCESS,  date  of,  presumed  correct,  51. 

presumption  of  identity  in  servicp  of,  100. 
when  original  must  be  produced,  200a. 
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PROCESS  (Continued). 

■witnesses  and  parties  privileged  from  service  of,  805,  806. 
to  procure  attendance  of  witnesses.     See  Subpoena. 

PEOCIjAMATIONS,  judicial  notice  of,  122. 
proof  of,  507. 
proved  by  public  gazettes,  582. 

PRODUCE,  notice  to.     See  NoracB  to  Produce. 

PRODUCTION,  writings  incapable  of,  205b. 
conditional,  226. 

PRODUCTION  OP  DOCUMENTS,  how  secured.    See  Documents;  Notice  to 
Pboduce;  Subpoena  Duces  Tecum. 
at  taking  of  depositions.     See  Depositions. 
of  documents  improperly  obtained,  884. 

PROFESSIONAL  CONPIDENCE.    See  Confidential   Communications. 

PROFESSIONAL  MEN.     See  Attorney;  Clergymen;  Physicians. 

PROMISE    OF    MARRIAGE,  action   for  breach   of,   relevancy   of   character 
in,  151. 

PROMISE  OF  PARTNER,  when  binding  on  firm.     See  Partners,  248-250.- 

PROMISE  OF  PAYMENT  "after  harvest,"  judicial  notice  o,f,  129. 

PROMISE  TO  PAY  if  aflSdavit  made,  264. 

PROMISSORY  NOTES.     See  Negotiable  Papers. 

PROOF,   when   unnecessary.     See   Admissions;    Judicial   Notice;   Presump- 
tions. 

distinguished    from   evidence,   4. 

preponderance  of,  sufficient  in  civil  cases,  5. 

beyond  reasonable  doubt  in  criminal  eases,  5. 

beyond  a  reasonable  doubt,  meaning  of,  5. 

to  a  moral  certainty,  meaning  of,  5. 

amount  necessary  with  presumption  arising  from  spoliation  of  documents 
to  support  judgment,  18. 

of  private  statutes,  118. 

proof  and  procedure  in  respect'   to  facts  to  he  judicially  noticed,  134a. 
result  of  failure  of  trial  court  to  take,  134a. 
fact  judicially  known,  denial  of,  need  not  be  pleaded,  134a. 
fact  judicially  known  not  admitted  by  demurrer,  '  134a. 
fact  judicially  known,  stipulation  as  to,  134a. 

of  bad  reputation,  under  general   denial,   150. 

of  financial  standing,  relevancy  of,  150,  159,  160,  161. 
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PROOF  (Continued). 

of  good  character,  158. 

of  defective  macliinery,  what  relevant,   166 

of  motive,  intent  and  belief,  170. 

of  negligence,  circumstances  may  aflford,  186. 

mode  of  proving  telegrams,  210. 

mode  of  proving  lost  instruments,  212,  216. 

prepon'lerance  of,  sufficient  as  to  contents  of  lost  documents,  227. 

failure  of,  fatal  to  action,  234. 

not  cured  by  amendment,  234. 
of  admissions,  244. 

of  surrender  of  interests  in  land,  415. 
of  guaranty,  427. 
order  of,  of  attestation,  534. 
of  conviction  for  crime,  718. 
of  agency  between  husband  and  wife,  741. 
generally.     See  Order  or  Proof,  809-812. 

PROOFS  OF  DEATH,  as  admissions,  270. 

PROPER  CUSTODY,  ancient  documents  to  come  from,  309. 
test  of  what  is,  309. 
mode  of  proof  of,  309. 

PROPER  MANAGEMENT  of  railway  trains,  expert  evidence  as  to,  381. 
of  vessels,  expert  evidence  as  to,  385. 

PROPERTY.     See  View;  Inspection. 

presumption  from  possession  of j  58b,  u.  6,  74-82. 

admissions  by  former  owners  of.     See  Admissions,  244-247. 

parol  proof  of  identity  of,  450. 

parol  proof  as  to  use  of,  451. 

in  will  eases,  parol  evidence  to  identify,  476. 

PROPONENT  OF  WILL.     See  Burden  of  Proof. 
incompetent  as  to  what,  792. 

PROSECUTOR,  competency  of,  in  criminal  cases,  729. 
confidential  communications  to,  privileged,  749. 
privileged  as  to  affairs  of  state,  762. 
effect  of  promise  of,  not  to  prosecute,  on  privilege  of  witness,  888. 

PROSTITUTION.     See  Character;  Chastity. 
relevancy  of  acts  of,  153,  833. 
cross-examination  as  to,  to  affect  credibility,  832. 

PROTECTION    OP    WITNESSES    from    self-crimination.     See    Witnesses, 
887-892. 
from  arrest,  805,  806. 
duty  of  court  in  respect  to,  815. 
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PEOTEST   OF   NEGOTIABLE   PAPEE.     See    Endorsements;    Negotiable 
Paper. 
certificates  of  notary  as  to,  554. 
proof  of,  by  witness  who  has  no  independent  recollection,  881. 

PEOVINCE  OP  ,TUDGE  AND  JXJEY.     See  Court;  Judge;  Jury;  View. 
existence  of  statute,  question  for  court,  117. 
jury, passes  on  weight  of  evidence  and  credibility  of  witnesses  generally, 

174. 
jury  determines  questions  of  fact,  174-175e. 
judge  passes  on  preliminary  questions,  174. 
judge  passes  on  admissibility,  materiality,  relevancy  and  competency,  174, 

719,  720. 
illustrations  of  error,  174,  n.  64. 
on  sufficiency,  174. 
on  the  scintilla  of  evidence,  174. 
control  of  judge  over  trial,  174. 
judge  may  review  evidence,   174. 
recapitulation  of  evidence,   174. 
control  of  nonsuit,  174. 
control  of  verdict  of  unwarranted,  174. 
hypothetical  instructions,  174. 
illvstrations  of  questions  of  law,  174a. 
illustrations  of  questions  of  fact,  174b. 
mixed  questions  of  law  and  fact,  175. 
what  questions  determined  by  judge,  175. 

in  actions  of  slander  and  libel,  175. 

in  actions  for  malicious  prosecution,  175. 

in  actions  for  fraud,  175. 

in  actions  for  negligence,  175. 
reasonable  time  and  care,  175. 
reasonable  diligence,  175. 
the  rule  as  stated  by  Starkie,  175. 
the  rule  in  Maine,  175,  u..  3. 

illustrations,   175,  n.  7. 
construction  of  writings,  statutes,  etc.,  175a-175c. 
interpretation  of  contracts,  ordinances,  and  statutes,  175a. 

of  foreign  law,  175a. 

of  judgments  and  decrees,  175a. 
limitation  of  rules  as  to  writings,  175b. 

illustrations,  175b,  n.  30. 
in  criminal  cases,  175c. 

question  of  law  decided  by  court,  175c. 

illustrations,   175c,  nn.  33-37. 
judge  to  pass  on  preliminary  questions,  202,  313. 
qualifleation  of  witness  to  express  an  opinion,  for  court,  363. 
as  to  view  by  jury,  405,  406. 

Evidence  V — 68 


1074  GENERAL  INDEX. 

[ReferenccB  are  to  Sections. — Vol.  1,  g§  1-175(1;  Vol.  2,  98  176-S92;  VoL  3, 
gg  393-633;  Vol.  4,  §§  634-796a;  Vol.  5,  §§  797-901.] 

PROVINCE  or  JUDGE  AND  JUEY  (Continued), 
as  to  comparison  of  handwriting,  555,  581. 
as  to  materiality  of  alteration,  560. 
as  to  alteration,  565. 
as  to  admissibility  of  evidence,  576. 

judge  to  examine  children  to  determine  competency,  721. 
as  to  competency  and  weight  of  evidence,  736. 
as  to  confidential  communications,  748a,  750. 
when  judge  should  apprise  witness  of  his  rights,  890, 
as  to  question  of  fact,  901. 
as  to  credibility  of  witnesses,  901. 

PUBLIC  AND  GENERAL  INTEREST,  matters  of,  how  proved.     See  Heab- 
SAT  Evidence,  301,  302. 

PUBLIC  AGENTS,  power  to  bind  principal,  how  limited,  256. 

PUBLIC  BOUNDARIES.     See  Boundaries. 

PUBLIC  CORPORATIONS.     See  Municipal  Corporations;  Municipal  Offi- 
cers; Public  Officers;  Public  Records;  Records. 

PUBLIC  DOCUMENTS.     See  Copies;   Documents;   Public  Records;   Rec- 
ords; Registers. 
presumed  to  have  been  properly  kept  by  custodians,  46,  n.  34. 
best  evidence  of,  200a. 
provable  by  copies,  522,  523. 
provable  by  photographic  copies,  581. 

PUBLIC  FASTS,  judicial  notice  of,  129. 

PUBLIC  HISTORY,  facts  of,  judicially  noticed,  125. 

PUBLIC  HOLIDAYS,  judicial  notice  of,  123. 

PUBLIC  INSTITUTIONS,  character  of,  judicially  noticed,  123a. 

PUBLIC  OFFICE,  presumption  of  continuance  of,  58b,  n.  6. 

PUBLIC  OFFICERS.     See  Municipal  Officers;  Officers. 
presumed  to  do  their  duty,  13,  n.  23. 
appointment  of,  when  presumed,  43. 
acts  and  appointment  of,  proved  by  parol,  205. 
admissions  of  one  of  a  board,  253. 
books  of,  competent  evidence,  508,  509. 
illustrations  of,  508,  n.  9. 

PUBLIC  POLICY,  contracts  void  under,  parol  proof  of,  436. 
usages  not  to  conflict  with;  462,  467. 
parol  proof  where  deed  is  against,  485. 
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PUBLIC  POLICY  (Continued). 

as  to  competency  of  husband  and  wife  as  witnesses,  733. 

as  to  communications  between  attorney  and  client,  748,  749. 

PUBLIC  PEOSECUTOE.     See  Prosecutor. 

PUBLIC  EECOEDS.     See  Authentication;  Best  Evidence j  Copies;  Docu- 
ments ;  Public  Writings  ;  Eeooeds. 
best  evidence  of,  200a. 

contents  of,  proved  by  secondary  evidence,  205. 
generally  admissible,  508,  514. 
grounds  of  admission,  508. 

land  tax  assessment,  508. 

prison,  custom-house  and  log-books,  508. 

records  of  miners'  claims,  508, 

registered  letters,  508,  n.  9. 

attendance  at  school,  508,  n.  9. 

city,  village,  school  district,  508,  u.  9,  514,  n.  65. 

town,  board  of  supervisors,  508,  n.  9,  514,  n.  65. 

clerk  of  court,  house  of  correction,  508,  n.  9. 
when  provable  by  copies.     See  Authentication;  Certificates,  522. 

PUBLIC  EUMOES,  relevancy  of,  in  actions  for  libel  and  slander,  150. 
for  malicious  prosecution,  157. 
ordinarily  inadmissible,  297,  300. 

PUBLIC  STATUTES,  definitions  of,  113. 
what  are,  113. 

distinction  between  private  statutes  and,  113a,  118.' 
proof  of,  501. 

PUBLIC  WEITINGS.     See  Documents;  Public  Eecobds;  Eecoeds. 

PUBLISHEK,  books  of  account  of,  when  admissible,  571,  n.  58. 

PUNITOEY  DAMAGES.     See  Financial  Standing,  159-161. 

PUECHASEE,  when  bound  by  admissions  of  vendor,  244,  245. 
when  made  after  sale,  245. 
bound  by  what  judgments,  587,  n.  86. 

PUEPOSE.     See  Intention. 

PUTATIVE  FATHEE,  when  photograph  of,  may  bg  compared  with  features 
of  child,  96a,  n.  94. 
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QUAKERS,  how  sworn,  715. 

QUALIFICATION  OF  EXPERTS,  question  for  court,  36S-369. 
of  various  classes  of.     See  Expert  Testimony,  378-388. 

QUANTITY,  allegations  as  to,  amendment  of,  233. 
opinions,  as  to,  360,  n.  9. 

QUARRELSOME  CHARACTER,  relevancy  of,  in  actions  for  homicide,  156. 

QUESTIONS    tending    to     degrade    or    disgrace    witness.     See    Witnesses, 
830-843. 
what  questions  permissible.     See  Witnesses,  830-836. 
hypothetical.     See  Hypothetical  Questions. 

QUESTIONS  FOR  COURT  AND  JURY.     See  Pkovince  or  Judge  and  Jury. 

QUESTIONS,  HYPOTHETICAL.     See  Hypothetical  Questions. 

QUESTIONS  OF  LAW,  when  court  decides,  175a. 

QUO  WARRANTO  PROCEEDINGS,  burden  of  proof  upon  whom,  193. 
effect  of  certificate,  193. 

B 

RACE,  inspection  to  show,  401. 

judgments  to  prove  against  strangers,  588,  n.  5. 

RAILROAD  CARS,  condition  of,  sho*n  by  photograph,  581,  n.  2. 

RAILROAD  CHARTERS,  judicial  notice  of,  114. 

RAILROAD  CROSSING,  shown  by  photograph,  581,  b.  2. 

RAILROAD  TICKET,  explanation  by  parol,  491,  n.  90. 

RAILROAD  TIME-TABLE,  parol  proof  of,  203a. 
proved  by  newspapers,  582. 

RAILROADS.     See  Admissions;   Common  Carriers;   Corporations;   Negu- 
oencb;  Relevancy. 
presumption  of  enforcement  of  rules,  15. 
modes  of  business,  judicially  noticed,  123. 
routes   of,  judicially  noticed,   127c. 
ownership  of  lines  running  into  other  states,  127c. 
fires,  relevancy  of  proof  of  dsfeotive  machinery,  166,  167. 
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EAILROADS  (Continued). 

emission  of  steam  and  smoke  from  locomotives,  165-166b. 
effects  on  animals,   165. 
proof  of  other  fires,  166,  167. 

caused  by  same  engine,  166a,  166b,  167,  n.  13. 

efficiency  of  spark-arrester,   166b. 

limit  of  time  before  and  after,  166b. 

caused  by  other  engines,  166c,  167. 

similarity  of  construction  of  engines,  167. 

identification  of  engines,  167. 

claims  settled  for  other  fires,  167. 
burden  in  actions  for  damages  resulting  from,  184. 
best  evidence  of  rules  of,  201a. 
parol  proof  of  leasing  of,  203a. 
speed  of  train,  opinions  as  to,  362. 
distance  within  which  train  can  be  stopped,  363,  n.  20. 
expert  testimony  as  to  management  of,  381. 

when  competent,  381. 
usage  of,  when  not  binding,  464,  n.  57. 

RAINFALL  AND  PEESHETS,  judicial  notice  of,  129. 

EAPE,  presumption  of  incapacity  of  children  to  commit,  11,  98. 
conduct  of  prosecutrix,  when  relevant,  138. 
relevancy  of  similar  acts,  144. 

production  of  underclothing  for  inspection  of  jury,  400,  n.  64. 
as  to  proof  of  former  acts  of  intercourse,  841. 
cross-examination  as  to  chastity  of  prosecutrix,  841. 
corroboration  of  prosecutrix,  870. 

RATE  OF  INTEREST,  effect  of  alteration  of,  560,  n.  10. 

REAL  ESTATE.     See  Discovert,  702c. 

REAL  EVIDENCE,  defined,  8a. 
in  general,  393,  394.       . 
natural  or  evidence  of  the  senses,  393. 
jurors  smelling  and  tasting  liquor  in  evidence,  393. 
value  of  autopsy,  393. 
in  matters  of  race,  393. 
ancient  practice  as  to,  394. 

inspection  of  persons  and  articles.     See  Inspection,  394-401. 
effect  of  nonproduction,  402. 

presumption  arising  therefrom,  402. 

application  for  view,  402. 

power  to  permit  witness  to  inspect,  402. 
experiments  and  tests  in  presence  of  jury,  403. 

court  may  require  physical  act  performed,  403. 
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EEAL  EVIDENCE   (Continued). 

reproduction  of  fight  improper,  411. 

propriety  of  exhibition,  403. 

precaution  as  to  destructible  chattels  or  papers,  403. 

illustrations  of  experiments  permitted,  403. 
view  by  jury.     See  View,  404-409. 
experiments  out  of  court.     See  Expekiments,  410. 
models,  diagrams  and  photographs  as  evidence,  411. 

easts  admissible  as  models,  411. 

accuracy  of,  must  be  proven,  411. 

especially  with  photographs,  411. 

dressmaker's  frame  used  to  display  drapery,  411. 

use  of  doors,  walls  and  court  furniture,  411. 

use  of  skeleton  to  demonstrate  location  of  bones,  411, 

use  of  X-ray  reproductions,  411. 
real  property,  view  by  jury,  407. 
rebuttal  of  presumption  of  resulting  trust,  421. 

REAL  PARTIES,  admissions  by,  237. 

REALTY,  presumption  from  possession  of,  75,  76. 

conveyance    of.     See    Conveyance;     Deeds;     Mortgages;     Statute    op 
Frauds.' 

REASONABLE  CARE,  mixed  question  of  law  and  fact,  175. 

REASONABLE  DOUBT,  beyond  a,  meaning  of,  in  criminal  cases,  5. 
in  civil  cases,  16,  901. 
in  criminal  cases,  192. 
where  crime  is  issue  in  civil  cases,  195. 

REASONABLE  INFERENCES,  when  facts  raising,  are  relevant,  139. 

REASONABLE  NOTICE  for  taking  depositions,  640,  661. 
for  inspection  of  documents,  728. 

REASONABLE  TIME,  when  acts  are  presumed  to  be  performed  within,  57. 
mixed  question  of  law  and  fact,  175. 

REBUTTAL  of  presumption  of  payment  from  lapse  of  time,  69. 
from  cancellation  of  instruments,  71. 

of  presumption  of  settlement  from  acceptance  of  note,  73. 
of  presumption  of  title  from  possession,   81,  82. 
of  presumption  of  continuance  of  illicit  relations,  89. 
of  presumption  of  coercion  of  wife  by  husband,  92. 
of  presumption  of  legitimacy,  94,  96,  9-7. 
of  presumption  of  incapacity  of  infants  to  commit  crime,  98. 
of  presumption  of  identity,  100. 
of  malice  in  action  for  slander  and  libel,  150. 
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REBUTTAL   (Continued). 

of  improper  motive,  conduct,  etc.,  171,  772,  873. 

explanation  of  other  testimony,   171. 

of  irrelevant  testimony,  172. 

of  incompetent  or  immaterial  evidence,  172,  873. 

of  presumption  of  due  care,  185. 

of  statements  constituting  admissions,  292. 

of  admissions,  271,  295. 

of  inference  of  hostility,  828. 

REBUTTING  EVIDENCE,  defined,  809. 

RECALLING  WITNESSES,  discretionary  power  as  to,  814. 
for  further  cross-examination,  825,  846,  851. 

RECEIPTS,  date  of,  presumed  correct,  51. 
presumption  from  last  receipts,  57e. 
presumption  of  payment  from,  70. 
not  conclusive,  70,  491. 
in  full,  70. 
on  account,  70. 
on  running  account,  70. 
without  qualifying  words,  70. 
best  evidence  of,  201a. 

secondary  evidence  as  to  the  contents  of,  218. 
as  admissions,  270. 
trusts  created  by  recitals  in,  418. 

as  constituting  memorandum  under  statute  of  frauds,  430,  n.  33. 
parol  proof  to  show  note  a  receipt,  434,  u.  1. 

not  presumed  to  contain  entire  agreement,  441. 

parol  proof  to  show  contract  accepted  in  mistake  for,  471,  n.  46. 

parol  evidence  to  explain,  491. 
definition,  491. 
open  to  explanation,  491. 

illustrations,  491,  n.  90. 

when  in  form  of  release  or  contractual,  491,  492. 

rule  when  they  purport  to  be  full  settlement,  491. 

tendency  to  open  all  receipts  except  contractual,  491. 

all  circumstances  may  be  inquired  into,  491. 

rule  for  construction  of  ambiguities  applies  to,  491. 

"in  full,"  "in  full  of  all  accounts,"  "all  demands,"  491. 

effect,  when  not  explained,  492. 

overcome  by  clear  and  convincing  testimony,  492. 

when  in  form  receipts,  but  in  fact  contracts,  492, 
when  partaking  of  nature  of  both,  492. 
best  evidence  of  contents  of,  492. 
for  attached  property,  492. 
centaining  warranty,  492. 
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KECEIPTS   (Continued). 

on  settlement  of  personal  injury  actions,  where  future  employment  prom- 
ised, 492. 

for  bills  or  notes  "for  collection,"  492. 

character  in  which  party  signed,  492,  n.  16. 

wareJiouse  receipts,  493. 

invariably  contain  conditions  and  limitation  of  liability,  493. 
generally  negotiable,  493. 

warehouseman  not  estopped  to  show  goods  do  not  correspond  with  re- 
ceipt, 493. 
may  be  varied  as  to  quantity  or  condition  of  goods,  493. 
where  goods  stored  orally  and  receipt  sent  subsequently,  493, . 

proved  by  attestiiig  witnesses,  527,  u.  43. 

RECEIVING  STOLEN  PROPERTY,  relevancy  of  similar  acts,  143. 

RECITALS  of  jurisdiction,  presumption  in  favor  of,  32. 
in  documents,  presumption  from,  50= 
in  bill  of  lading  open  to  explanation,  498. 
of  jurisdictional  facts  in  judgments  of  sister  states,  effect  of,  617. 

RECOGNITION  of  relationship  by  family.     See  Pedigree. 
of  agent  by  principal.     See  Agent;  Peincipal. 

RECOGNIZANCE  of  witnesses^  804. 

RECOLLECTION,  want  of,  leading  question  permissible,  818. 

use  of  memorandum  to  refresh.     See  EEntESHiNQ  Memory,  874-883. 

RECORD  TITLE,  effect  on,  of  declaration  of  possessor,  354. 

RECORDED    DEEDS    AND    DOCUMENTS    as    evidence.     See    Documents, 
519-521. 
statutes  affecting  same,  537. 

RECORDING  ACTS.     See  Statutes. 

RECORDING  OFFICERS,  presumption  of  performance  of  official  duty,  45,  46. 

RECORDS.     See  Authentication;  Books  of  Account ;  Certificates ;  Copies ; 
Documents;     Official    Reoistees;     Public    Records;     Registers; 
Writings. 
no  presumption  allowed  to  contradict,  32. 
of  a  public  nature,  best  evidence  of,  200a. 
nonjudicial  records,  538. 
proof  of,  538. 
federal  statutes  as  to,  538. 
mode  of  authentication,  538. 

other  requirements,  relevancy,  538.' 

proof  of,  effect  of  copy  in  recording  state,  538. 
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BECORDS   (Continued). 

what  is  a  record,  538. 

Lippineott,  J.,  opinion  in  Chase  v.  Gary],  .538. 

applicable  to  what  instruments,  538. 

deeds  of  lands  in  one  state  recorded  in  another  state,  538. 
foreign  nonjudicial  records,   538. 

mode  of  authentication,  538. 
department  records,  539. 

books  and  records  in  executive  departments,  539. 
federal  statutes  as  to,  539. 
applicable  to  what  records,  539. 
•public  department  records,  proof  of,  540.  '■' 

copies,  how  authenticated,  540. 

statute  must  be  strictly  pursued,  540. 

authentication  of.     See  Certificates,  542-544. 
efect  of  statutes,  541. 

authenticated  copies  admissible^  541. 

against  principals  and  sureties,  541. 
copies  of,  not  evidence  as  to  unofficial  acts,  541. 
transcripts   from  books,   541. 
statement  of  account  should  be  itemized,  541. 
postmaster's  accounts,  541. 

BECORDS    OF    COURTS.    See    Authentication;    Certificates ;    Copies; 

Judgments. 
judicially  noticed,  124. 
best  evidence  of,  800a.. 

when  lost,  212. 
proof  of  parts  of,  621. 

verdict,  621. 
of  same  court,  how  proved,  622. 
of  same  state,  how  proved,  623. 

by  copies,  certified  or  exemplified,  623. 
original  records,  623. 
how  authenticated,  623. 
statutes,  623. 

insufficient  proof  of,  623. 
of  inferior  courts,  623. 

how  proved,  623. 
of  foreign  countries,  how  proved,  624. 

best  evidence,  624. 

by  copy  or  certificate,  624. 

by  exemplification  under  great  seal,  624. 

illustrations,  624. 

mode  of  authentication.     See  Authentication,  624,  625. 
of  sister  states,  how  proved,  626. 

federal  statutes  as  to  authentication  of,  626. 
not  exclusive,  626. 
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EECOEDS  or  COXJBTS   (Continued). 

to  what  record  the  statute  applies,  626. 

of  justice  courts,  626. 
of  federal  courts,  how  proved,  627. 
attestation  by  clerk,  628. 

statutes  to  be  complied  with,  628. 

by  deputy,  628. 

form  and  sufficiency,  628. 
certificate  of  judge,  629- 

sufficiency  of,  629. 

form  of,  629. 
seal  of  court,  630. 

when  required,  630. 

how  annexed,  630. 

to  what  part  of  document,  630. 

material  for,  630. 

EECOEDS   OF  MUNICIPAL   COEPOBATIONS.     See   Municipal   Coepoea- 

TIONS. 

as  admissions,  267. 
as  evidence,  514,  515^ 

EECOEDS  OP  PEIVATE  CORPOEATIONS.     See  Corpobations. 
secondary  evidence  of  .contents  of,  218. 
as  admissions,  270a. 

as  against  officers  and  members  having  access,  270. 
as  evidence  in  actions  on  stock  subscriptions,  517. 
as  evidence.     See  Corpokations,  516-518. 

BECROSS-EXAMINATION,  when  permitted,  873. 
discretion  of  court  as  to,  873. 

EEDELIVEEY  OF  INSTEUMENTS  creating  interest  in  land,  417. 

EEDIRECT  EXAMINATION.     See  Witnesses,  871-873. 

EE-EXAMINATION,  impeached  witness  may  explain  on,  852. 
of  witnesses.     See  Witnesses,  871-873. 

EEFEEEES,  admissions  by,  263. 

power  to  compel  attendance  of  witness,  797. 
witnesses  before,  privileged  from  arrest,  805-806. 

EEPEEENCE  to  books  for  collateral  facts  by  court,  132. 
to  conscience.     See  Admissions,  264. 

EEFOEMATION  OF  CONTRACT.    See  Parol  Evidence  to  Explain  Writ- 
ings. 
effect  of  statute  of  frauds,  432. 
proof  of  mistake  of  fact,  437. 
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REFRESHING  MEMORY  by  testimony  taken  at  former  trial,  343. 
entries  in  books  of  account  may  be  used  to,  568. 
use  of  almanacs  for,  578. 
by  scientific  books,  579. 
«f  judge,  764. 

subpoena  dmces  tecum  not  used  to  obtain  books  and  papers  for,  801. 
of  witnesses,  use  of  memoranda,  874,  883. 
rule  as  to,  874,  878. 

opinions  of  the  United  States  supreme  coiirt,  874,  875. 
may  be  compelled  to  refer  to,  874. 
under  what  circumstances,  874. 
when  allowed,  875. 

precaution  against  forgery. and  imposition  generally,  875. 
statutory  provisions,  875. 
when  merely  to  assist  memory,  875. 
classification  of  purposes,  875. 

illustrations,  875,  882. 
when  the  memorandum  to  be  made,  875,  879. 
production  of  memoranda  in  court,  876. 

those  used  before  witness  came  into  court,  876. 

those  used  when  witness  on  the  stand,  876. 

when  not  necessary,  876. 

how  or  by  whom  made,  876. 

absence  of  as  to  credibility,  876. 
cross-examination  as  to,  876. 

when  used  on  stand,  876. 
inspection  by  counsel  and  jury,  876,  883. 

reason  therefor,  876. 

in  what  characters  written,  876. 
discretionary  to  make  witness  produce  writing,  876. 
when  witness  says  memory  not  refreshed,  876. 

necessity  for  production  and  inspection,  876. 

disingenuous  use  of  by  witness,  876. 

when  witness  refuses  inspection,  876. 
procedure  thereon,  876. 
when  not  made  by  witness,  877. 

witness  must  know  it  to  be  correct,  877. 

the  recollection  evidence  not  the  memorandum,  877. 

statutory  provisions  with  regard  thereto,  877. 

illustrations,  877. 
copy  of  writing,  when  used,  878. 

examples  of,  878. 

when,  though  original  is  in  existence,  878. 

when  both  original  and  copy  in  court,  878. 
copy  of  copy,  when  may  be  used,  878. 
when  document  used  not  admissible  in  evidence,  878. 
must  it  be  contemporaneous  with  the  fact,  879. 
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RBFKESHING  MEMORY  (Continued). 

must  not  be  used  to  convey  original  information  to  witness,  879. 
depends  upon  eircumstanees,  879. 
the  rule  as  stated  by  Stephen,  879. 
the  rule  as  stated  by  Taylor,  879. 
when  made  ex  post  facto,  879. 

circumstances  of  suspicion,-  879,. 

statutory  regulation,  879. 

time  therein  fixed,  879. 
documents  of  which  witness  not  maker  or  assistant,  879. 
mode  of  using  memoranda,  880. 

no  precise  method  laid  down,  880, 

left  to  discretion  of  court,  880. 

usual  mode,  880. 

to  be  used  only  when  riiemory  needs  assistance,  880,  881. 

where  witness  cannot  read  or  write,  880. 

foundation  to  be  laid,  880. 
memoranda  which  awaken  no  recollection,  881. 

where  witness  has  no  independent  recollection,  881. 

must  be  known  to  be  correct,  .881,  882. 

confidence  in  correctness  of  writing,  881. 

to  be  contemporaneous,  881. 

and  known  to  be  correct  when  made,  881. 

witness  may  then  read  it  and  repeat  it,  881. 

stenographers,  881. 

statutes  as  to,  881. 
verification  of  notes,  881. 

memorandum  must  be  produced,  882. 

examples,  881,  882. 

attesting  witnesses,  882. 

in  regular  course  of  business,  882, 
details,  when  witness  allowed  to  read,  882. 
in  such  ease  memoranda  to  be  produced,  882. 
where  witness  can  testify  direct,  memoranda  cannot  be  used  to  fortify, 

883,  n.  54. 
use  of  memoranda  as  evidence,  883. 

statement  prepared  by  >vitness,  883. 

not  necessary  if  witness  remembers,  883. 

when  he  does  not  remember  nor  know  it  to  be  correct,  883. 

when  he  does  not  remember,  but  knows  it  to  be  correct,  883. 

books  of  account  not  memoranda,  883. 
hearsay  cannot  be  used  to  refresh,  883,  n.  51. 
other  modes  of  refreshing  memory,  883. 
toy  direction  of  attention  to  omitted  facts,  883. 
by  aid  to  correct  mistakes,  883. 
purpose  for  which  questions  put  to  clearly  appear,  883. 
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REFUSAL  to  permit  corporal  inspectioiij  presumption  from,   19a. 
when  justifiable,  19a. 
experiments  in  court,   19a. 
refusal  to  produce  documents,  20. 
qualifications  of  rule,  21. 
where  no  presumption  arises,  21. 
effect  on  the  burden  and  degree  of  proof,  22. 
nonproduction  of  evidence  not  within  control,  21. 

REFUSAL  OF  WITNESS  TO  ANSWER.     See  Witnesses,  884r-892. 
when  ground  for  suppression  of  deposition,  689. 
to  attend  trial,  when  contempt  of  court,  799. 
to  testify,  when  contempt  of  court,  800. 
to  produce  books  and  papers,  when  contempt,  801. 

REGISTER  OF  DEEDS,  as  expert  on  handwriting,  556,  u.  69. 

REGISTERS.     See  Official  Registers. 

REGULARITY.     See  Presumptions,  30-57. 

REGULATIONS  OF  BUREAUS,  judicial  notice  of,  122. 

REJECTION  OF  EVIDENCE,  when  ground  for  new  trial,  896,  897. 

RELATIONS,  between  witness  and  parties.     See  Witnesses,  828. 

RELATIONSHIP.     See  Children;  Husband  and  Wife;  Pabbnts;  Pedigree. 
how  proved,  300. 
when  trust  arises  from,  425. 
no  effect  on  competency  of  witness,  778. 
cross-examiner  not  concluded  by  answer  as  to,  828. 
as  affecting  credibility,  901. 

RELATIVE,  declarations  of,  as  to  pedigree.     See  Pedigree. 
competency  of,  as  witness,  778. 

RELEASE,  burden  of  proof  as  to,  178,  n.  34,  179,  n.  38. 
best  evidence  of,  when  lost,  212. 
proved  by  attesting  witness,  527,  n.  43. 

RELEVANCY    of  matters  to  prove  title  by  adverse  possession,  82. 
of  proof  that  illicit  connection  has  become  lawful,  89. 
of  resemblances,  96a. 

reliability  of,  96a,  o.  13. 
relevancy  in  general,  135. 
definition  and  general  rules,  135-139. 

same  in  civil  and  criminal  cases,  135. 

definition  of,  attempted,  135,  136. 
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EELEVANCY  (Continued). 

of  unimportant  facts,  135. 

evidence  to  be  confined  to  issue,  135. 
relevant  and  admissible  not  synonymous,  136. 

facts  to  be  logically  and  legally  relevant,  136. 

the  maxim,  De  minimis  non  curat  lex,  136. 

facts  too  remote,  136. 

logical  relevancy  not  always  sufficient,  136. 

discretion  of  court  in  regard  therpto,  136,  n.  27. 

what  matters  are  relevant,  136,  137. 

logical  connection  between  fact  offered  and  fact  to  be  proved,  137. 

illustrations,  137. 

decisions  on  remote  inferences,  137. 
introductory  testimony,  137a. 

nature  and  purpose,  137a. 
elucidative  testimony,  137b. 

explanation  of  an  admission,  137b,  n.  58. 
auxiliary  testimony,  137c. 

nature  and  uses  of,  137c. 
negative  testimony,  137d. 

absence  of  entries  in  books,  137d. 

rules  for  determining,  138,  139. 
illustrations  of  relevant  facts,  138. 

cases  of  conflicting  testimony,  when  collateral  facts  admissible,  138. 

malice,  mode  of  life,  character,  financial  condition,  138. 

opportunity,  desire,  conduct,  demeanor  accompanying  aetSj  138,  139. 

demeanor  on  hearing  statements  by  which  conduct  affected,  138. 

facts  in  issue  and  facts  relevant  to  issue,  distinction  and  definition, 
139. 

of  evidence,  how  determined,  139. 

facts  raising  reasonable  inference,  139. 

experiments,  models,  etc.,  139. 

notoriety,  139. 

question  for  the  court,  139. 

condition  at  one  time  by  that  at  another,  139. 

similar  facts,  inference  from,  139. 
of  acts  between  strangers,  party  and  stranger,  res  inter  alios  acta,  140. 

the  maxim,  Ses  inter  alios  acta  alteri  nocere  non  debet,  140. 
rules  founded  thereon,  their  importance,  140. 

generally  irrelevant,  illustrations,  140. 

similar  contracts,  with  others,  140. 

similar  wrongful  acts,  140. 

acts  showing  intention  and  good  faith,  140. 

system  generally  and  in  cases  of  negligence,  140. 

acts  between  parties   and  strangers,  140. 

acts  between  the  same  persons,  140a. 
to  illustrate  general  plan,  140a. 
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cases  of  implied  contracts,  140a. 

similar  transactiotis  in  specific  instances,  140b. 
illustrations,  140b. 
between  same  parties,  140b. 
one  forgery  proven  by  another,  140b,  n.  38. 

nature  of  acts  considered  rather  than  number,  140b. 

single  act  ratified  by  principal,  140b,  n.  43. 
qualifications  of  the  rule,  141,  142. 

facts,  apparently  collateral,  may  be   relevant,   141. 

duty  of  counsel  with  regard  thereto,  141. 

acts  part  of  aeries  of  similar  acts,  141. 

illustrations,  141a,  n.  51,  53,  54. 

in  cases  of  a  series  of  fires,  141a,  n.  51. 

in  cases  of  a  series  of  accidents,  141a,  n.  53. 

necessity  for  promise  to  connect,  141. 
custom,  141a. 

unity  of  character  between  places,  141a. 

accidental  or  intentional  act,  141a. 
cause  and  effect,  141a. 

in  actions  for  nuisance,  141a. 

sounds  frightening  animals,  141a, 

change  of  cause,  141a. 

escaping  gas,  141a. 
substantial  similarity  of  conditions,  141a. 
similar  and  previous  acts  to  prove  Icnowledge,  motive  or  intent,  142. 

in  case  of  fraud,  142. 

similar  conduct  toward  another,  142. 

obtaining  goods  under  false  pretenses,  142. 

number  and  amount  of  purchases  and  after-disposition,  142. 

frauds  with  negotiable  paper,  142. 

frauds  in  the  purchase  and  sale  of  property,  142. 

common  purpose  to  be  shown,  142. 

several  voluntary  conveyances,   142. 
of  other  crimes  or  offenses,  143-147. 

proof  of,  generally  not  relevant,  143. 

errors  of  prosecutors  in  proof,  143,  n.  82. 

exceptions  to  general  rule,  143,  nn.  84,  91. 

when  relevant  to  show  motive,  intent,  etc.,  143-147. 

uttering   counterfeit   coin,   conspiracy,   embezzlement,   arson,   adultery 
and  false  pretenses,  etc.,  143,  144, 

illustrations,  143,  144,  nn.  98,  6,  7,  8. 

assaults  on  women,  144. 

how  limited,  145. 

as  to  raising  inference  of  guilt,  145. 
exceptions  and  illustrations,  145,  nn.  24,  26,  27. 
of  collateral  facts  showing  good  faith,  etc.,  146. 
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KELEVANCY  (Continued), 
of  knowledge,  146. 
of  threats,  146. 

of  assignments  for  the  benefit  of  creditors,  146. 
of  commercial  paper,  146. 
of  collateral  facts  to  repel  inference  of  accident,  147, 
series  of  similar  circumstances,  147. 
in  homicide,  other  mysterious  deaths,  147. 
in  arson,  other  fires,  147. 
character  of  litigants,  148-154. 

not  usually  relevant,  illustrations,  148. 
code  provisions,  148,  n.  59. 
to  show  negligence,  148. 
in  criminal  cases,  148a. 

illustrations,  148a,  n.  76. 
in  libel  and  slander  cases,  149. 

as  to  measure  of  damages,  149. 

defendant   may  not  prove   his   own  bad    character  -  to   mitigate 
damages,  149. 

confined  to  general  reputation,  149,  150. 

specific  acts  not  relevant,  149. 

nature  of  proof,  pleadings,  150. 

under  general  issue,  150. 
illustrations,  150. 
limitation  of  attack  to  plaintiff's  general  reputation,  150a. 

to  general  reputation  and  particular  trait,  150b. 

to  particular  trait,  150e. 

illustrations,  150c,  n.  6. 
rumors,  special  and  general,  150d. 

distinction,,  150d. 

admissibility,   150d. 

when  authorship  of  slander  admissible,  150d. 
in  actions  for  breach  of  promise  of  marriage,  151. 

sex  of  plaintiff,  151,  n.  17. 

nnchastity  as  defense,  151. 

proof  in  rebuttal,  151,  n.  30. 

before  or  after  promise,  151, 

distinction  between  unchastity  and  reputation  of  it,  151. 

ignorance  of  defendant,  151. 

connivance  or  acquiescence  of  defendant,  151. 
fraudulent  representations,  151. 
mitigation  of  damages,  151a. 
attack  on  character  of  plaintiff,  151a. 

qualification  of  rule  when  unchastity  known  at  time  of  promise,  151a. 
improper  conduct  after  breach,  151a. 
connivance  or  acquiescence,  151a. 
tn  seduction,  and  mmmcjj  conversation,  151a,  152. 
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application  of  rules  similar  to  breach  of  promise,  152. 

of  general  bad  character,  152. 

of  specific  acts,  152. 

chastity  always  the  direct  issue,  152. 

previous  seduction,  152. 

of  character  of  the  parent  or  husband,  152. 

conflict  as  to   admissibility  thereof,  152. 
in  hastardy  cases,  153. 

nature  of  action,  153. 

character  for  chastity,  153. 

when  likely  to  affect  paternity,  153. 

cross-examination  of  prosecutrix,  153. 

proof  of  paternity  where  mother  admittedly  immoral,  153,  n.  59. 

where  gestation  alleged  to  be  prolonged,  153,  n.  60. 

in  action  of  indecent  assault,  153,  n.  61. 
character  in  actions  for  fraud,  154. 

illustrations,  155. 

proof  of  good  character,  154,  155,  158. 
in  homicide  case-,  156. 

character  of  deceased  for  violence,  156. 

overt  act  of  deceased  threatening  slayer,  156. 

reasons  for  admissibility  of  evidence,  156. 
character  in  actions  for  malicious  prosecution,  157. 

reputation  of  defendant,  157. 

reputation  of  plaintiff,  157. 

other  specific  offenses,  157. 

burden  of  proof,  157. 

when  evidence  may  be  introduced,  157,  n.  95. 
good  character,  158. 

proof  of,  generally  irrelevant,  158. 

character  and  reputation,  definitions  and  distinctions,  158,  n.  8. 

presumption  of,  158. 

when  attacked  on  cross-examination,  158. 

when  directly  in  issue,  158,  n.  3. 

in  slander  and  libel,  158. 

in  mitigation  of  damages,  158. 
financial  standing,  159-162. 

of  defendant,  159,  160. 

exemplary  or  compensatory  damages,  159. 

in  breach  of  promise  of  marriage,  159,  160. 

torts  committed  with  fraud,  malice,  etc.,  159,  160. 

in  actions  for  slander  and  libel,  159,  160. 
when  the  evidence  should  be  introduced,  160,  n.  3. 
in  case  of  several  defenda.nts,  160,  n.  3. 
other  illustrations,  160,  n.  20. 
assault,  malicious  prosecution,  159,  160. 

Evidence  V — 69 
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EELBVANCY  (Continued). 

seduction  and  criminal  conversation,  159,  160. 
negligence  and  trespass,  159,  160. 
of  relatives  of  defendant  inadmissible,  160,  n.  25. 
of  plaintiff,  161. 

seeking  compensatory  damages,  161. 
seeking  exemplary  damages,  161. 
in  actions  for  seduction,   161. 
in  actions  for  negligence,  161. 
in  actions  for  other  torts,  161. 
in  breach  of  promise  actions,  161.  . 
illustrations,  161,  nn.  33,  35,  36. 
mode  of  proving,  162. 

reputed  wealth,  162.      •'■;;"...'       ■  .,.,  ■_!- 
according  as  damages  compensatory  or  exemplary,  162. 
the  true  rule  in  sucK  cases,  162. 
of  facts  apparently  collateral,  163-169. 
in  negligence  eases  generally,  163. 
custom  in  negligence  cases^..l63. 
personal  injuries,  other  injuries,  163,  164,  165.  , 
similar  accidents  under  similar  conditions,  163. 
proof  of  scienter,  163. 
illustrations,  168,  nn.  51,  70,  78,  87. 
similar  effects  under  similar  conditions,  163,  164. 
experience  of  other  persons,  163. 
cause  and  effect,  163,  164. 
illustrations,  163,  164. 

habits  of  animals  in  negligence  cases,  165. 
emission  of  steam  and  smoke  from  engines,  165,  166a,  166b. 
other  terrifying  agencies,  165. 
effects  on  other  animals,  165. 
^     experiments^  relevanfcyr.of,  165.  ,. 

rate  of  horse's  speed,  165. 
specific  acts,  negligence,  165. 
limit  of  time  as  to  proof,  165. 
before  and  after  injury,  165. 

as  to  disconnected  facts  to  show  defective  machinery,  166. 
pulleys,  elevators,  electric  lights,  166. 
similar  machinery  and  conditions,  166. 
in  case  of  railroad  fires,  165,  166a,  167. 

other  fires  caused  by  same,  engine,  166a,  166b,  167,  n.  13. 

efiTicienoy  of  spark-arrester,  166b. 

limit  of  time  before  and  after,  166b. 

fires  caused  by  other  engines,  166c,  167. 

similarity  of  construction  of  engines,  167. 

identification  of  engines,   167. 

claims  settled  for  other  fires,  167. 
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of  value  of  lands,  168,  169. 

modes  of  determining,  168,  nn.  16,  32. 
of  other  sales  to  prove  value  of  lands,  168,  169. 

conditions  to  be  similar,  168,  169. 

location  of  such  other  lands,  168. 

valuation  must  be  recent,  168. 

personal  knowledge  of  witness,  168. 

offers  of  sale,  168. 

offers  on  condemnation  proceedings,  168. 

tax  assessments,  168. 

price  paid,  168. 

productive  capacity,  168. 
of  value  of  personal  property,  169. 

in  absence  of  market,  169. 

market  value,  169. 

sundry  articles  aggregated,  169,  n.  35. 

pedigree  as  affecting  value  of  animals,  169. 

illustrations,  169,  n.  43. 
of  value  of  services,  169. 

rendered  without  agreement,  169. 

nature  of  service,  169. 

attorneys,  169,  n.  50. 

physicians,  169. 
direct  proof  of  intent,  motives  and  ielief,  170. 

party  may  testify  to,  170,  n.  54. 

but  not  to  that  of  another,  170. 

applies  to  civil  and  criminal  cases,  170. 

illustrations,  170a,  nn.  62,  63,  88. 

iii  cases  of  adverse  possession,  170. 

not  to  change  import  of  contract,  170, 

malicious  prosecution,  170a. 

libel  and  slander,  170a. 

gift,  170a. 

defrauding  creditors,  170a. 

good  faith  of  a  purchase,  170a. 

conveyance  or  dedication  of  land,  170a. 

fraud,   170a. 

domicile,  170a. 

trespass,  170a. 
of  evidence  made  relevant  hy  that  of  adverse  party,  171. 

in  rebuttal,  171. 

parts  of  conversation,  or  act,  171. 

letters  and  replies,  171. 

introduction  of,  renders  rest  competent,  171,  822,  871, 

series  of  letters,  letter-books,  171. 

newspaper   paragraphs,    171. 
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qualification  of  the  rule,   171,  n.   92. 

affidavits  and  depositions,  171. 

records  and  pleadings,  171. 

confidential   communications,   171. 

explanation  of  conduct,  etc.,  171. 
reiutial  or  explanation  of  irrelevant  testimony,  172. 

classification  of  decisions,  172. 

Tphere  irrelevant  testimony   admitted  with  or  without   objection   and 
rebuttal  is  opposed,  172. 

where  similar  testimony  sought  to  be  introduced  by  opposite  party, 
172. 

evidence  admitted  by  consent,  172. 

introduction  of  further  irrelevant  testimony,   172. 

discretion  of  court,  172. 
general  rules  as  to  relevancy,  173. 

four  main  groups  of  rules,  173. 

facts  not  rejected  because  of  little  weight,  173. 

degree  of  relevancy  when  offered,  173. 

latitude  in  reception  of  circumstantial  evidence,  173. 

withdrawing  improper  testimony  from  jury,  173,  895. 

preliminary  questions  for  the  court,  173. 

connection  of  dislocated  facts,  173. 

when  explanation  may  be  called  for,  173. 

rejection  of  relevant  evidence,  173. 

prima  facie  proof  of  authenticity,  173. 

discretion  as  to  preliminary  facts,  173. 

relevant  as  to  one  party,  irrelevant  as  to  another,   173. 

relevant  for  one  purpose,  irrelevant  for  another,  173. 

testimony  legally  insufficient  for  purpose  offered,  173. 

rule  as  laid  down  by  Marshall,  C.  J.,  173,  n.  35. 

province  of  judge  and  jury.     See  Province  of  Judge  and  Jury,  174, 
175d. 
repairs  of  highway,  machinery,  etc.,  288. 
introduction  of  part  of  statement,  conversation,  document  or  transaction 

renders  rest  relevant,  293,  294,  685,  781,  822,  S7I,  872. 
of  facts  on  sale  of  goods  under  statute  of  frauds,  428. 
of  books  of  public  officers,  508. 

commissioners   for   taking   deposition    do   not   usually    pass   on,   of    testi- 
mony, 676. 
of  evidence  necessary  to  production  on  bill  of  discovery,  702. 
what  relevant  to  corroborate  accomplices,  770. 
witness  not  to  decide  on,  800. 
should  it  appear  when  evidence  offered,  813, 
satisfaction  of  court  as  to,  813. 
withdrawing  irrelevant  testimony,  813,  895. 
more  liberal  rule  on  cross-examination,  826. 
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RELEVANCY  (Continued). 

in  attacking  credibility,   826. 
retevant  facts  to  be  received,  893. 

effect  of  rejecting  relevant  facts,  896,  897. 
effect  of  admitting  irrelevant  facts,  896,  897. 
withdrawing  and  striking  out  evidence,  895. 

EELEVANT.     See  Relevancy. 
meaning  of,  135,  136. 
not  synonymous  with  admissible,  136. 

RELIABILITY   of  witnesses,  cross-examination  as  test  of.     See  Witnesses, 
828-843. 

RELIGIOUS    BELIEF,    effect    of,    competency.     See    Competency    of    Wit- 
nesses, 712-715. 
examination  as  to,  826. 

RELIGIOUS  SECTS  and  denominations,  judicial  notice  of,  121,  130. 

EEMAINBERMAN,    presumption    of    title    from    possession    does    not    arise 
againsit,  82. 
not  affected  by  admissions  of  life  tenant,  243. 

REMOTE  INFERENCES,  decision  on,  not  permissible,  137. 

REMOTE  TRANSACTIONS,  presumption  of  identity  does  not  apply  to,  100, 
n.  86. 

RENT.     See  Landlobb  and  Tenant;  Leases. 
payment  of,  when  presumed,  57,  65a,  72. 
payment  of,  provable  by  parol,  203a. 
payment  of,  estops  tenant  to  deny  tenancy,  284. 

REPAIRS  OF  HIGHWAY,  MACHINERY,  etc.,  relevancy  of,  288. 

REPEAL  of  statutes,  judicial  notice  of,  117. 

REPETITION  OP  QUESTIONS.     See  Leading  Questions. 

REPLEVIN,  by  one  having  bare  possession,  74. 
presumption,  of  law  of  sister  state  as  to,  83. 

REPLIES,  by  persons  referred  to,  competent,  263. 
should  bo  responsive  to  questions,  814. 

REPORTS    of  officers,  judicial  notice  of,  122. 
law  reports  as  evidence,  506,  600. 
of  mine  inspectors,  508,  u.  9. 

REPOSITORY.     See  Custody. 
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REPEESENTATIVES.     See  Admissions;  Agent;  Declakations;  Executob 
AND  Administrator;   Trustee. 
statements  of,  when  binding  on,  266. 
meaning  of  term,  774. 

competency  of,  as  to  transactions  with  deceased  or  incompetent,  772-796. 
See  Competency  op  Witnesses. 

REPUTATION.     See  Character. 

of  college,  presumption  of  continuance  of,  58k,  u.  44. 
of  being  prudent  or  negligent,  relevancy  of,  148. 
relevancy  of,  in  slander  and  libel,  149,  150. 

in  seduction,  criminal  conversation,  etc.,  152. 
evidence  of,  generally  inadmissible,  297. 
as  to  matters  of  public  interest,  illustrations,  301. 
as  to  private  boundaries  in  England,  303. 

relaxation  in  this  country,  304. 

must  have  been  formed  before  controversy  arose,  304. 

must  be  traditional,  306. 
not  admissible  to  prove  acts  of  ownership  or  possession,  306. 

to  contradict  record  evidence,  306. 
declarations  as  to,  310,  311. 

when  provable  by  opinions  of  ordinary  witnesses,  360,  n.  9. 
irrelevant  questions  as  to,  on  cross-examination,  827. 

questioner  bound  by  answers,  827. 
for  veracity,  impeachment  of  witnesses.     See  Witnesses,  859-863. 
distinguished  from  character,  859. 

REPUTATION  FOE  TRUTH,  bad,  presumption  of  continuance  of,  58. 
of  prosecutrix  in  action  for  bastardy,  153. 
impeachment  of  witnesses  as  to,  859,  860. 

REPUTATION  OF  MARRIAGE,  presumption  from,  87. 

REPUTED  OWNERSHIP,  when  provable  by  hearsay,  300. 

REPUTED  WEALTH,  relevancy  of.     See  Financial  Standing,  162. 

RES  ADJUDICATA.     See  Judgments. 

RES  GESTAE,  declarations  admissible,  when  part  of,  235,  250. 

those  of  executors  and  administrators,  253. 

those  of  co-conspirators,  254. 

those  of  agents,  255. 

those  of  husband  and  wife,  260. 

those  of  officers  of  public  corporations,  when,  267. 

those  of  oflficers  of  private  corporations,  when,  268. 
letters  and  telegrams,  as  part  of,  269. 
admissions  and  declarations  as  part  of,  254,  296,  297. 
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EBS  GESTAE  (Continued). 

declarations  as  to  boundaries,  etc.     See  Boundaries,  305,  306. 
entries  by  deceased  persons  in  due  course  of  business.     See  Deceased  Peb- 
soNS,   319. 

by  party  himself,  when  part  of.     See  Entries,  322. 
when  in  dying  declarations.     See  Dying  DECLARAnoNS,  334. 
definitions  and  meaning  of  the  term,  344, 

declarations  or  acts  accompanying  fact  in  controversy,  344. 

of  by  slander,  344. 
when  part  of  contract,  344. 

part  of  tort,  344. 

accompanying  criminal  act,  344. 
illustrations  of,  344,  n.  7. 
mere  narrations  not  admissible,  345,  35T. 
but  being  in  narrative  form  is  not  objectionable,  345. 
must  be  contemporaneous,  345. 
admissibility  depends  on  facts  of  each  case,  345. 
tests  for  hearsay  or  res  gestae,  345. 

writing  adds  no  force  to  statement,  345. 

difficulty  of  dividing  narrative  from  contemporaneous  account,  345. 
instances  of  relaxation  of  rule,  346,  35T. 

trend  of    judicial   decision  toward   relaxatipn,   346. 

near  contemporaneousness,  346. 

things  spontaneously  done  or  said  by  bystanders,  346. 

things  said  or  done  very  shortly  after  act,  346. 

quality  of  statement  does  not  affect  admissibility,  346. 

declarations  of  deceased  persons  contemporaneous  with  event  caus- 
ing death,  346. 
time  through  which  may  extend,  347,  357. 
declarations  as  part  of.     See  Declarations,  347-357. 

continuous  act,  347. 

connecting  circumstances,  347. 

illustrations  of,  347. 

rule  applicable  to  such  cases,  347. 
of  bankruptcy,  when  part  of,  347. 
must  be  part  of  transaction,  348. 

preceding,  coinciding  or  following  it,  348. 

tend  to  explain  it,  348. 

unpremeditated,  348.  -    , 

time  for  deliberation,  348. 

spontaneity   of   equal  moment   with   contemporaneity,    348. 

acts  immediately  preparatory,  348. 
declarations  as  to  bodily  feelings.     See  Bodily  Peelings,  349. 

to  physician.     See  Physicians. 
declarations  showing  motive  or  intent,  350.     See  Declarations,  350. 
declaration  by  one  in  possession  of  property.'    See  Declarations,  351- 

355. 
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EES   GESTAE    (Continued). 

declarations  of  agents  as  part  of.     See  Agents,  356-358. 
inspection  before  the  jury  as,  398. 
declarations  of  testator  as  part  of,  483,  484. 
answers  on  inquiring  for  absent  witness,  528. 
entries  in  books  of  account  as  part  of,  567. 
letters  as  part  of,  583. 
facts  part  of,  called  out  on  cross-examination,  823. 

BES  IPSA  LOQUITUR.     See  Bdrden  op  Proof. 
discussion  of,  15a. 

EES  JUDICATA.     See  Judgments. 

RESCISSION    of  written  contract,   parol  proof  of   as  to.     See  Paboi.  Evi- 
dence TO  Explain  Wbitings,  442-445. 

RESCISSION  OF  CONTRACT,  burden  of  proof  as  to,  178,  n.  34,  179,  n.  38. 

RESEMBLANCE,  presumptions  and  relevancy,  96a. 
inspection  to  show,  401. 

RESERVATION  IN  DEEDS,  parol  proof  of,  inadmissible,  486. 

RESIDENCE.     See  Domicile;  Infants. 
presumption  of  continuance  of,  58f. 
domicile  and  nonresidence,  58f. 
domicile  of  infants,  99. 
'  declarations  as  to,  part  of  res  gestae,  347. 
place  of,  asked  on  cross-examination,  832. 

RESOLUTIONS,  and  acts  of  public  corporations,  judicially  noticed,  116. 
read  at  public  meeting,  how  proved,  205b. 

RESPONSIVE,  answers  to  be,  814. 

RESTRAINT  OP  TRADE,  parol  evidence  that  contract  is  in,  436,  n.  41. 

RESULTING  TRUSTS,  how  proved.     See  Trusts,  419-422. 
rebuttal  of  presumption  of,  421. 
how  limited  by  statute,  423,  424. 

RETAKING  DEPOSITIONS,  ground  for,  698. 

RETURN  OF  ABSENTEE.     See  Absentee. 

RETURN  OF  COMMISSIONER,  on  depositions,  651. 
mistake  in,  669. 

RETURN  OF  OFFICERS,  best  evidence  of,  200a. 
of  sales  by  sheriff,  508,  n.  9. 
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EETUBN  OF  OFFICERS   (Continued), 
return  defined,  631. 
when  evidence,  631,  632. 
how  restricted,  631. 
matter  of  record,  631. 

•where  no  certificate  or  return  required,  631. 
duty  of  officer  and  effect  of  return,  631,  n.  39. 
not  of  collateral  foots,  illustrations,  631,  632. 
recitals  in  returns,  631. 
concluswe  on  parties  and  primes,  632. 

either  on  intermediate  or  final  process,  632. 

sheriff's  return  not  traversable,  632. 

unless  vacated  or  directly  attacked,  617,  632. 

unless  fraudulent,  irregular  er  illegal,  632. 

unless  unnecessary,  632. 

action  against  officer  for  false  return,  632. 

proceeding  to  vacate  judgment  for  false  return,  632. 

rule  in  Connecticut,  Louisiana  and  New  York,  632. 
how  far  conclusive  on  officer,  633. 

Parker,  C.  J.,  statement  of  reason  for  conclusiveness,  633. 

except  as  to  matters  of  opinion,  633. 

and  as  to  time  of  day  when  made,  633. 

officer  may  explain  ambiguity,  633. 

may  prove  facts  not  inconsistent,  633. 

return  of  "levy  too  late  to  sell  before  court,"  633. 

erasures  in  return,  633. 

priina  facie  evidence  in  favor  of  officer,  633. 

actions  against  stranger  for  bid,  633. 

defects  and  irregularities  in,  633,  n.  68. 

strangers  not  bound  by,  633. 
reason  therefor,  633. 
unless  some  relation  of  privity  exists,  633. 

purchaser  under  an  execution,  633. 

conclusive  in  favor  of  those  who  act  on  them,  633. 
when  corrected  or  amended,  693. 

RETURN  OF  SEASONS,  judicially  noticed,  129. 

REVERSIONER.     See  Remainderman. 

REVOCATION  OF  WILLS,  declaration  of  testator  as  to,  484. 

REVOLUTIONARY  GOVERNMENTS,  when  judicially  noticed,  107. 

RIGHT  OP  COMMON,  provable  by  hearsay,  301. 

BIGHT  OF  WAY,  presumptron  as  to,  76a. 

BIGHT  TO  OPEN  AND  CLOSE.     See  Open  and  Close. 
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BINGS,  inscriptions  on,  as  to  matters  of  pedigree,  3]  6. 

KIVEBS,  judicial  notice  of,   127. 

velocity  of,  judicial  notice  of,  129. 

BOADS,  public  character  of,  when  provable  by  hearsay,  301. 
judgments  to  prove,  against  strangers,  588,  n.  5. 

EOBBEBY,  presumption  of  ownership  from  possession,  in  prosecutions  of,  74. 
relevancy  of  similar  acts,  144. 
good  character,  not  relevaiit,  155. 

EOGATOEY  LETTERS.     See  Letters  Roqatort. 

BULE  OF  THE  ROAD,  judicial  notice, of,  123. 

RULES,  necessity  for  exclusionary,  1. 

of   departments,   judicially  noticed  by  federal  courts,   120. 
of  railroad  companies,  best  evidence  of,  201a. 
for  guidance  as  to  competency  of  witnesses,  796. 

RULES  OP  COURT,  when  judicially  noticed,  124. 

RULES  OF  DEPARTMENTS,  when  judicially  noticed,  120. 

EUMORS,  relevancy  of,  in  libel  and  slander,  etc.,  150. 
proof  of,  in  mitigation  of  damages,  150,  157. 
distinction  between  special  and  general  belief,   150. 
rumors,  special  and  gBneral,  150d. 

distinction,  150d. 

admissibility,   150d. 

when  authorship  of  slander  admissible,  150d. 
in  malicious  prosecution  to  show  good  faith,   157. 
evidence  as  to  public  rumors  inadmissible,  297. 
exception  to  the  rule,  300. 

s 

SAILORS,  as  experts,  385. 

SALE  OF  LANDS  for  taxes,  proceedings  not  presumed  regular,  48. 
best  evidence  of,  200a. 
by  map  as  admission  of  lots  and  streets,  287. 

SALES.    See  Parol  Evidence  to  Explain  Writings;  Statute  op  Frauds. 
by  order  of  court,  best  evidence  of,  200a. 
parol  proof  of,  203a. 
estoppel  by  acquiescence  in,  275. 
of  growing  trees  as  interest  in  land,  429,  n,  12. 
under  statute  of  frauds,  428. 
parol  evidence  to  explain,  441. 
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SAMPLE,  parol  evidemee  to  show  sale  by,  441. 

parol  proof  of  custom  of  selling  by,  457,  u.  78. 

SANITY.     See  Insanity. 

presumption  as  to,  59,  103. 

presumption  of,  in  conflict  with  that  of  innocence,  103, 

of  testator,  burden  as  to,  177,  189. 

opinions  of  ordinary  witnesses  as  to,  364,  365. 

conflict  as  to  rule,  364. 

in  will  cases,  365. 
opinion  of  physicians  as  to,  378. 
of  deponent,  where  challenged,  692. 

SATISFACTORY  EVmENCE,  defined,  7. 

SATISFACTION  PIECE,  execution  of  as  admission,  287. 

SCENE  OF  CRIME  shown  by  photograph,  581,  n.  2. 

SCIAGRAPH.     See  X-Rats. 

SCIENCE,  judicial  notice  of  matters  of,  128. 
of  mechanism,  128. 
of  photography,  128. 
of  telephones,  128. 
of  weights  and  measures,  128. 
of  discoveries,  128. 
of  hypnotism,  128. 

SCIENTIFIC  BOOKS.     See  Expert  Testimony;  Hearsay;   Opinions. 
opinions  in,  not  competent,  578. 

reasons  for,  578. 
illustrations,  578,  n.  54. 

insaindty,  malpractice,  578,  n.  54. 

banknote  detectors,  agriculture,  578,  n.  54. 

nervous  diseases,  578,  n.  54. 

homicide,  blood  stains,  578,  n.  54. 

diseases  of  horses,  578,  n.  54. 
cyclopedias  and  other  books,  578,  n.  54. 
dictionaries,  578,  n.  61. 
rule  in  Alabama,  578. 
relaxation  of  rule  as  to  exact  sciences,  578,  579. 

tables  of  weights  and  measures,  interest,  578. 

logarithms  and  astronomical  calculations,  578. 

annuity  tables,  almanacs,  578. 
use  of  in  the  examination  of  experts,  579. 
experts  may  base  their  opinions  on,  579. 

refreshing  the  memory  by  use  of,  579. 

not  to  read  therefrom,  579. 


1100  GENEBAL  INDEX. 

[Eeferences  are  to  Sections. — Vol.  1,  g§  l-lTSd;  Vol.  2,  S§  178-392;  Vol.  3, 
§8  393-633;  Vol.  4,  §§  6 3 1-79 6a;  Vol.  5,  §§  797-904.] 

SCIENTIFIC  BOOKS  (Continued). 

when  offered  to  impeach  experts,  579. 
cross-examination  on,  579. 

method  of,  579. 
rule  suggested  in  Iowa,  579. 
statutes  as  to  use  of,  579. 

duty  of  court  to  limit  scope  of  examination,  579. 
reading  from,  in  argument  to  jury,  580. 
used  by  way  of  illustration,  580. 
discretion  of  court  as  to,  580. 
objections  to,  580. 

do  not  apply  to  domestic  law  books,  580. 
Califprnia  rule,  580. 

SCIENTiriG  WITNESSES.     See  Expeiot  Testimony. 

SCINTILLA  of  evidence,  174. 

SCREAMS,  as  part  of  res  gestae,  349. 

SCRIPTURES,  judicial  notice  of,  130. 
used  in  administering  oath,  715. 

SCRIVENER,  communications  to,  when  not  privileged,  751,  786. 

SEALS,  consideration  for  contracts  under  not  conclusively  presumed,  11a, 
judicial  notice  of,  107. 
of  maritime  and  admiralty  courts,  107a. 
and  signatures,  judicial  notice  of.   111, 
of  notaries,  110. 

of  other  courts,  judicially  noticed,  124. 
contracts  under,  parol  proof  as  to,  435,  443. 
' '.        need  not  be  reproduced  on  copies,  525. 
L.  S.  or  other  indication  sufficient,  525. 
great  seal  proves  itself,  625,  630. 
private  seal  does  not  prove  itself,  625,  630. 
annexed  in  proof  of  judicial  records,  625,  630, 

when  and  where  required,  630. 

how  affixed,  630. 

material  for,  630. 

SEAMEN,  as  experts,  385. 

SEARCH  for  writings,  what  sufficient.     See  Best  Evidence,  212-215, 
for  attesting  witnesses,  529. 

SEASONS,  judicially  noticed,  129. 

SEAWORTHY  condition  of  vessel,  presumption  as  to,  58e. 

SECESSION  of  Confederatg   states,  judicially  noticed,  125,  126. 
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SECONDARY    EVIDENCE,     See    Best    Evidence;    Ceetipicates ;    Copies; 

Notice  to  Peoduce. 
defined,  8c. 

cannot  be  rebutted  by  document  when  offered  on  failure  to  produce  docu- 
ment on  notice,  20. 
discussion  of,  200. 

not  admissible,  when  primary  evidence  obtainable,  200. 
conditions  precedent  to  admission  of,  201a. 
effect  of  admission  without  objection,  202. 
admissible  to  prove  public  records,  205. 

letter-press  copies  and  photographs,  209. 
of  contents  of  lost  instruments,  when  admissible,  212,  213. 
of  documents  beyond  jurisdiction  of  court,  217. 

accidentally  destroyed,  217. 

in  possession  of  stranger,  217. 
■writings  not  produced  on  notice,  217,  222. 
given  without  notice  to  produce,  when,  223,  224. 
degrees  of,  228. 

some  conflict  in  this  country,  228. 

founded  on  old  English  rules,  228. 

weight  of  authority  supports  modern  American  rule,  228. 
cases  illustrating  "American  rule,"  229. 
the  rule  of  the  "next  best"  evidence,  229. 
the  admissibility  of  circumstantial  evidence  thereunder,  229. 

qualifications  of  the  rule,  230. 
parol  evidence  not  allowed  when  the  law  requires  copies,  230. 
originals  not  excluded  because  law  makes  certain  copies  evidence,  230. 

SECRECY   of  ballot,  892. 

privilege  of  witnesses,  892. 

how  restricted,  892. 

illegal  voter  not  bound  to  criminate  himself,  892. 

SECRETARY  OF  STATE,  authentication  of  department  records  by,  540. 

SECRETARY  OF  TREASURY,  authentication  of  department  records  by,  540. 

SECRETS  OF  STATE,  privileged,  780. 

SECRETS  OF  TRADE,  privilege  of  witness  as  to,  892. 
limitation  of,  892. 

SECTION  LINE,  provable  by  hearsay,  301. 

SECTS  AND  DENOMINATIONS,  judicial  notice  of,  130. 

SEDUCTION,  presumption  of  innocence  prevails  over  that  of  chastity,  in  ac- 
tions for,  102. 
relevancy  of  financial  standing,  159,  160,  161. 
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SEDUCTION  (Continued), 
of  plaintiff,  161. 
of  plaintiff's  family,  161. 
as  to  proof  of  former  acts  of  intercourse,  835. 

SEDUCTION  AND   CEIMINAL   CONVEBSATION,   relevancy   of   character 
in,  152. 

SEISIN,  presumption  of,  from  possession,  75. 

SELP-CBIMINATION  OF  WITNESSES.     See  Witnesses,  884-892. 
under  bill  of  discovery,  708,  711. 

SELF-DEFENSE,  burden  of  proof  as  to,  177. 

matters  apparently  hearsay,  when  admissible  in  proving,  300. 

SELF-DISSEEVING  DECLARATIONS,  competent  as  admissions,  236. 

SELP-PBESEEYATION,  instinct  of,  when  jurors  may  take  notice  of,  134, 
n.  31. 

SELF-PBESEBVATION  BULB,  in  death  cases,  185. 

SENATOBS,  judicial  notice  of,   109. 

SENTENCE.     See  Judgments. 

when  served,  removes  incompetency  of  infamy,  718. 
conflict  as  to,  718. 

SEPABATE  OBAL  AGBEEMENT,  when  shown  by  parol,  439,  441,  488. 

SEPABATE  TBIAL,  effect  of,  on  competency  of  accomplices,  768. 

SEPABATING  WITNESSES  at  trial,  807,  808. 

SEQUENCE  OF  ACTS,  presumptions  from,  57. 

SEBVANT.     See  Agent;  Master  and  Sekvant. 

declarations  of,  as  to  matters  of  pedigree,  not  admissible,  312. 

SEBVICE.    See  Notice  to  Produce  ;  Process  ;  Beturns  ;  Subpoena. 
proper,  presumed  in  default  actions  where  papers  lost,  31. 
value  of,  when  irrelevant,  137. 

by  publication,  presumption  as  to  jurisdiction,  33. 
of  process,  best  evidence  of,  200a. 
of  subpoena,  797. 

SEBVICES,  professional,  presumed  necessarily  rendered,   13,  n.  23. 
presumption  as  to  agreement  to  pay  for,  57c. 
gratuitous,  57c. 
by  members  of  family,  57c,  n.  86. 
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SERVICES  (Continued). 

value  of,  relevancy  of  collateral  facts,  169. 

rendered  without  agreement,  169. 

nature  of  service,  169. 

attorneys,  169,  n.  50. 

physicians,  169. 

expert  testimony  as  to  value  of,  387. 

parol  evidence  of  usage  as  to  contract  for,  460. 

as  consideration,  468,  n.  6. 

competency  of  testimony  as  to,  adverse  party  being  dead,  785,  n.  49. 

SESSION,  time  of.  Congress  and  legislature,  judieialiy  noticed,  106. 

SETOFF.     See  Counterclaim. 

admissions  of  former  owner  of  choses  in  action  as  to,  not  admissible,  247. 

SETTLEMENT,  when  presumed  from  lapse  of  time,  65. 
accepting  note  or  bill,  presumption  of,  from,  73. 
presumption  rebuttable,   73. 
burden  of  proof  of,  178,  n,  34,  179,  n.  38. 

SEXUAL  INTEBCOURSE.     See  Adultery;  Husband  and  Wife;  Seduction; 
Rape. 
when  presumed,  93. 
legitimacy  presumed  from,  11,  95. 
husband  or  wife  not  allowed  to  deny,  97. 
children  incapable  to  consent  to,  11,  98. 

SHAREHOLDERS.     See  Stockholdebs. 
competency  of,  as  witnesses,  732. 

SHERIFFS,  presumption  of  performance  of  official  duty,  45,  n.  30. 
judicially  noticed,  109a. 

admissions  of  deputy  when  admissible  against,  238. 

deceased,  admissibility  of  entries  made  by,  in  due  course  of  business,  319. 
sales,  effect  of  statiite  of  frauds,  413. 
effect  on  surety  of  judgment  against,  592. 
returns,  parol  evidence  to  contradict,  617. 

SHIFTING  of  the  burden  of  proof.     See  Burden  op  Proof,  176,  177,  179. 
in  cases  against  common  carriers,  182. 

SHIP,  when  presumed  to  be  unseaworthy,  54. 

SHIP  MANIFEST,  book  of  public  officer,  508. 

SHIP  OWNER,  admissions  in  actions  for  freight,  238. 

SHIP  REGISTERS,  competent  as  to  what  facts,  512. 
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SHOE  TRACKS,  as  evidence,  400. 

SHOP-BOOKS,  as  evid«nce.     See  Books  op  Account. 

SHORTHAND  NOTES.     See  Stenographers. 

SICKNESS.     See  Depositions;  Disease;  Health;  Sanity. 

renders  competent  former  testimony,  when.     See  Hearsay,  341. 
testimony  of  persons  temporarily  incapacitated,  719. 
questions  and  answers  read  to  jury,  719. 
when  excuses  failure  to  obey  subpoena,  799. 

SIDEWALK,  condition  of,   relevancy  of  facts  apparently  collateral,  163. 

SIGHS,  as  evidence  of  feeling,  349. 

SIGNATURE.     See  Seals;  Handwriting;  Statute  op  JTeauds. 
judicial  notice  of.  111. 
of  attorneys,   judicially  noticed,   124. 
of  officers  of  court,  judicially  noticed,  124. 
acceptor  estopped  to  deny  genuineness  of,  of  drawer,  286. 
without  reading  document,  436,  n.  53. 

by  one  party  without  seal  and  by  other  with,  effect  of,  442, 
statute  as  to  proof  of,  537. 
of  bank  officers  to  bills,  how  proved,  548. 
to  deposition,  665. 

by  initials,  665,  n.  3. 

to  shorthand  notes,  665,  n.  3. 

of  illiterate  person,  665,  n.  3. 

absence  of,  665,  n.  4. 
a  "transaction,"  786. 

SIGNS.     See  Symbols. 

SILENCE,  admissions,  when  implied  from,  289 . 
the  maxim,  "qvi  tacet  consentire  videtur,"  289. 
as  applied  to  admissions  of  party  interested  and  stranger,  289. 
failure  to  deny  declarations,  289. 
statement  must  naturally  call  for  response,  289. 

why  and  when  statements  made  in  presence  admissible,  289. 

truth  or  falsehood  to  be  known,  289. 

statement  must  have  been  heard,  289. 

to  be  applied  with  caution,  289. 
distinction  between  oral  and  written  admission,  289. 
unanswered  letters,  289. 

court  decides  whether  statement  called  for  a  reply,  289. 
kt  judicial  proceedings,  290. 

during  argument  of  counsel,  290. 

when  party  under  no  ditability,  290. 
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SILENCE  (Continued). 

when  necessity  for  noninterruption  paramount,  290. 

when  party  silent  when  accusation  made,  silence  part  of  conduct,  290. 

conduct  on  hearing  statement  the  true  test,  290. 

SIMILAR  ACCIDENTS,  relevancy  of,  163. 

SIMILAS  ACTS.     See  Relevancy. 
generally  irrelevant,  142. 

relevant  to  show  knowledge,  motive,  intent,   141,   142. 
fraud,  course  of  conduct,  common  purpose,  etc.,  142. 
must  have  hearing  on  the  issue,  145. 

SIMILAR  CONDITIONS.    See  Experiments. 

SIMILAR  CONDUCT,  relevancy  of,  142,  143. 

SIMILAR  OCCURRENCES,  relevancy  of,  141,  146,  147. 

SIMILAR  OFFENSES,  evidence  of,  how  limited,  145. 

SINGING  in  court  under  experiment  and  test  rule,  403. 

SISTER  STATES.     See  Comity;  Laws  of  Sister  States;  Statutes. 
presumption  as  to  judgments  in,  38. 
presumption  as  to  law  of,  83. 

SITUATION,  how  proved.     See  Diagrams;  Maps;  Photographs. 

SIZE,  color,  weight,  etc.,  opinions  as  to,  360. 

SKEIjETON,  use  of  before  jury.     See  Real  Evidence. 

SKILL  of  experts.     See  Expert  Testimony;  Experts. 

SLANDER.     See  Judicial  NpmcE;  Libel  and  Slandeb. 
in  civil  cases,  amount  of  proof,  195. 
slanderous  words,  not  hearsay,  300. 

SLANG,  judicial  notice  of,  130. 

SLAVERY,  judicial  notice  of  existence  and  abolition  of,  125. 

SMOKE,  damage  caused  by,  relevancy  of  collateral  facts,  164. 

SOIL,  expert  testimony  as  to,  382. 

SOLDIERS,  best  evidence  of  enlistment  and  desertion  of,  200a. 

SOLICITOR.     See  Attorney. 

of  patents,  rule  as  to  confidential  communications  between  attorney  and 
client  does  not  apply  to,  751. 
Eyjdence  V — 70 
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SOLVENCY.     See  Insolvency. 
presumption  of,  57(3,  58g. 
of  its  continuance,  58g. 

as  circumstance  in  presumption  of  payment  from  laps?  of  time,  68. 
reputation  of,  when  relevant,  146. 
parol  proof  of,  as  shown  by  the  books,  206. 

SON,  same  name  as  father,  when  intended,   100. 

SOVEREIGNTY,  judicial  notice  of  facts  relating  to,  107,  112. 

SPAEK-ARBESTEE,  burden  of  proof  as  to  use    of,  in  railroad  fires,  184. 

SPECIALTY.    See  Contract;  Parol  Evidence  to  Explain  Writings;  Seals. 
best  evidence  of,  when  lost,  212. 
parol  proof  of  subsequent  change  in,  443. 

SPECIFIC  ACTS,  in  actions  for  seduction  and  criminal  conversation,  152. 
of  negligence,  relevancy  of,  165. 

SPECIFIC  MISCONDUCT.     See  Witnesses,  840. 

•SPECIFIC   OFFENSES    cannot  be  Shown  in   actions   for  malicious   prosecu- 
tion, 157. 
cross-examination  as  to,  to  affect  credibility  of  witness,  832. 

SPECIFIC  PEEFORMANCE  of  oral  agreement  under  statute  of  frauds,  431, 
432. 

"SPECIFIC  PERIL,"  death  presumed  after,  when,  63. 

SPEED    of  railway  trains,  rate  of  between  cities,  judicial  notice  of,  127b. 
opinions  of  witnesses  as  to,  362. 
of  railway  trains,  362. 
of  horse,  362. 
of  automobile,  362. 

SPIES,  credibility  of,  901. 

SPIRITUALISTIC  MEDIUM  AND  BELIEVER,  transactions  between,  burden 
of  proof,  190. 

SPOLIATION  of  evidence,  presumption  from,  17,  18. 

the  maxim.  Omnia  praesumuntur  contra  spoliatorem,  17. 

illustrations  of,  17. 

of  things,  17. 

effect  of,  17,  18,  557. 

of  documentary  evidence,  presumption  from,  how  far  conclusive,  18,  18a. 

slight  proof  sufficient,  18a. 

presumption   does  not   dispense  with  all  proof,  18,  18a,  22. 

parol  proof  admissible,  18a. 

distinguished  from  alteratioSi  557, 
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SPOUSE.     See  Husband  and  Wife,  734. 

STAINS.    See  Blood  Stains. 

STATE  COUETS.    See  Courts  ;  Judgments  ;  Eecords  or  Courts, 
judicial  notice  of,  124. 

STATE  HISTORY,  judicially  noticed,  125a. 

STATE  LAWS.     See  Laws  of  Sister  States;  Statutes. 

STATE  LEGISLATURE,  judicial  notice  of,  106. 

STATE  OP  PEELING,  declarations  of  testator  showing,  482,  u.  78. 
shown  by  cross-examination,  828. 
explanation  of,  on  redirect  examination,  872. 
but  not  reasons  for,  872. 

STATE  OPPICIALS,  judicial  notice  of,   109. 

STATE  OF  HEALTH.     See  Health. 

when  giving  rise  to  presumption  of  death  in  leas  than  seven  years,  63. 
statements  of  physician  as  to  hearsay,  297. 
opinions  of  ordinary  witnesses  as  to,  360,  n.  9. 

STATE  OP  WAR,  presumption  of  continuance  of,  58. 
judicial  notice  of,  107. 

STATEMENTS.     See  Admissions;  Hearsay  Evidence. 

STATES,  domestic  and  foreign,  judicial  notice  of,  108. 

STATE  STATUTES.     See  Laws  op  Sister  States;  Statutes. 

STATISTICS,  judicial  notice  of,  128a. 
the  census  judicially  noticed,  128a. 

STATUS,  judgments  to  prove,  against  strangers,  588. 

STATUTE  OP  FRAUDS,  presumption  of,  in  sister  state,  83. 
grounds  on  which  evidence  excluded  hy,  412. 
in  general,  412. 

influence  of  on  civil  jurisprudence,  412. 
synopsis  of  statute,  412,  n.  4. 

as  to  the  creation  and  conveyance  of  interests  in  lands,  413. 
effect  of,  413. 

transactions   must  involve  real  estate,  413. 

statutory  exceptions,  413. 

absolutely  excludes  parol  proof  in  certain  cases,  413. 

deeds  executed  by  attorney,  413. 
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STATUTE  OF  FRAUDS  (Continued). 

dedications,  413. 

sheriflE's  sales,  413. 

administrator's  sale,  413,  413a. 

deeds  of  confirmation  or  ratification,  413. 

easements,  413. 

licenses,  413. 

definition  of,  413. 
as  to  contracts  for  sale  of  lands  or  interest  therein,  413a. 

sales  by  agents,  413a. 

sales  under  order  of  court,  413a. 
as  to  contracts  not  to  be  performed  witMn  a  year,  413b. 
interpretation  of  fourth  section  of,  415b. 
variations  of  language  in  adoption  of  fourth  section,  413b. 
agreements  in  consideration  of  marriage,  413c. 
marriage  settlements,  413c. 
agreements  made  in  contemplation  of  marriage,  413e. 

acceptance  of  offer  of  settlement,  marriage  as,  413e. 

validity  against  creditors,  413c. 

marriage  not  part  performance,  413c. 
as  affecting  leases,  414. 

oral  and  written,  414. 

collateral  agreement  to  extend,  414. 

renewal,   414. 

illustrations,  414. 

use  and  occupation,  414. 
proof  of  surrender  or  assignment  of  interests  in  lands,  415. 

easements,  415. 

oral  agreement  to  assume  contract,  415. 

oral  exchanges  of  land,  415. 

equitable  mortgages,  415. 
surrender  by  operation  of  law,  416. 

acceptance  of  new  lease,  416. 

implied  surrender,  416. 

admission  of  new  partner  to  firm  does  not  affect  lease,  416. 
cancellation  or  redelivery  of  instruments  creating  interests  in  land,  417. 

effect  of,  417. 

grantee  may  destroy  deed  but'  not  estate,  417.  > 

oral  disclaimer  of  title,  417. 
as  affecting  trusts.     See  Trusts,  418-425. 
wills,  procuring  devise  by  fraud,  426. 
as  affecting  guaranties,  427.     See,  also,  Gu.4RANTT, 

how  proved,  427. 

promise  to  pay  one's  own  debt,  427. 

test,  to  whom  is  credit  given,  427. 
as  affecting  sale  of  goods,  428. 

acceptance  of  part  of  goods,  428. 
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STATUTE  OF  FEATJDS  (Continued). 

acceptance  and  receipt,  428. 

buyer  giving  earnest  to  bind  bargain,  428. 

how  proved,  428. 

admissibdlity  of  parol  evidence,  428. 

goods  already  in  buyer's  possession,  428. 

goods  in  possession  of  third  person,  428. 

title  and  possession  must  both  pass,  428. 

delivery  may  be  constructive,  428. 

earnest  money,  428. 
memorandum  of  sale  of  lands  and  goods.     See  Memorandum,  429,  430. 
subsequent  modifieation  by  parol — fraud — mistake,  431. 

parol  modifications  of  contracts  of  sale,  431. 

parol  proof  of  fraud  or  mistake,  431. 
reformation — part  perforinance — how  proved,  432. 

reformation  of  contract,  432. 

specific  performance  of  oral  agreement,  when  compelled,  431,  432. 

effect  of  part  performance,  432. 

acts  constituting  must  be  clear  and  convincing,  432. 

effect  of  imperfect  performance  of  oral  agreement,  432. 

where  injured  party  cannot  be  restored  to  former  condition,  432. 

when  possession  is  part  performance,  432. 

the  burden  of  proof,  432. 

the  particulars  of  the  proof,  432. 

original  agreement  rmtst  still  be  proved,  433. 

mode  and  reason  of  proof,  433. 

connection    of    agreement    with    acts    of    part    performance    must   be 
clearly  established,  433. 
parol  proof  as  to  varying  time  for  delivery,  434,  u.  1. 
parol  proof  as  to  contracts  within,  444,  445. 
discharge  or  modification  by  parol,  445. 

STATUTES,  judicial  notice  of,  112. 

need  not  be  offered  in  evidence,  112. 

existence  of,  question  for  court,   117. 

also  the  repeal  of,  117. 

also  whether  legally  enacted,  117. 

enrollment  and  authentication  of,   117. 

notice  of  contents  of  journal  relating  to,  117. 

authorities   of  various  states  thereon,   117,   n.   89. 

conflicting  with  allegations  in  pleadings,  117. 

private  judicial  notice  of,  118. 

definition  of,  118. 

to  be  proved,  118. 
distinction  between   public  and,   118. 
of  sister   states,  proof  of,   118,   119, 
no  presumption  as  to,  83. 
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STATUTES   (Continued). 

of  sister  states,  judicial  notice  of,  118,  119. 
guaUficaUons  of  rule,  119. 

states  carved  from  other  states,  119. 

territory  acquired,  119. 

states  coming  into  the  Union,  119. 
of  state  laws  iy  federal  courts,  120. 

distinction  marked  between  public  and  private  acts,  120. 

in  the  general  appellate  jurisdiction  of  supreme  court,  120. 

in  writ  of  error,   120. 

governing  principles  in  the  United  States  supreme  court,  120, 
construction  of,  for   court,   175. 
relating  to  burden  of  proof,  196. 
regulating  view,  404,  405. 
regulating  experiments,  407. 
limiting  resulting  trusts,  423,  424. 

objects,  424. 
of  the  state,  proof  of,  501. 

effect  of  statutes  relating  to  proof  of,  501. 
judicial  notice  of  public  statutes  and  of  repeal,  117,  501. 

private  statutes  must  be  proved,  and  how,  501. 

except  where  specially  provided  for,  501. 

recitals  in  private,  effect  of,  501. 

where  passage  procured  by  fraud,  501. 

federal  statutes,  501. 

proof  of,  501. 
affecting  proof  of  documents,  recording  acts,  537. 
relating  to  proof  of  execution  of  instruments,  537. 

to  acknowledgments,  537. 

substantial  compliance  with,  537. 

presumption,  when  complied  with,  537. 

effect  of  clerical  errors  in  document,  537. 

effect  of  clerical  errors  in  acknowledgment,  537. 
as  to  proof  of  signatures,  537. 
as  to  seeking  admissions  of  genuineness,  537. 

penalty  on  default  of  admission,  537. 
affidavit  of  denial  of  signature,  537. 
when  instruments  deemed  recorded,  537. 
as  to  proof  of  documents.     See  Certimcates,  538-543. 
as  to  comparison  of  handwriting,  552. 
as  to  scientific  books  in  examination  of  experts,  579. 
as  to  costs  when  party  refuses  to  admit  instrument  to  be  genuine,  537. 
effect  of,  as  to  books  of  account,  573. 
as  to  depositions,  construction  of,  634. 

in  federal  courts,  643. 
as  to  objections  to  taking  depositions,  677. 
providing  for  affirmation,  714. 
removing  incompetgncy  for  want  of  belief,  714. 
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STATUTES  (Continued). 

removing  incompetency  for  conviction  of  infamous  crime,  716. 
removing  incompetency  for  interest,  730,  731. 

husband  and  wife,   745,   746. 

general  tendency  of  statutes,  747. 
Bs  to  agency  between  husband  and  wife,  740. 
as  to  confidential  communications  to  attorney,  757. 

to  clergymen,  758. 

to  physicians,  759. 
as  to  conviction  on  testimony  of  an  accomplice,  769. 
as  to  transactions  with  deceased  or  incompetent  persons.     See  Competenct 

OP  Witnesses,  772-796. 
as  to  privilege  of  witnesses,  888,  889. 
as  to  recognizance  by  witnesses,  804. 
as  to  contradiction  of  own  witness,  854. 

STATUTES  OF  LIMITATION.     See  Lapse  of  Time. 
regarded  as  creating  conclusive  presumptions,    11a. 
payment  presumed,  when.     See  Presumptions,  65-69. 
reasons  for,  65. 
as  bar  to  action,  66. 

do  not  supersede  presumption  of  ownership,  77. 
burden  of  proof  as  to,  194. 
effect  on,  of  admissions  of  partners,  249. 

after  dissolution,  249. 
entries  by  deceased  persons  affecting  claim  barred  by,  325. 

STATUTORY  DISCOVERY.     See  Discovery,  703-711. 

STATUTORY  PEES  of  witnesses,  798. 
effect  of,  on  privilege  of  witness,  888. 

STATUTORY  PRESUMPTIONS,  discussed,  47,  49. 

STENOGRAPHERS,   notes   of,   used   to   refresh   memory.     See   Eefreshino 
Memobt,  343. 
when  introduced  in  evidence,  343. 
do  not  exclude  oral  testimony,  343. 
taking  depositions,  665. 
reference  to  in  certificate,  644,  n.  10. 
confidential  communications  to,  when  privileged,  751b. 
notes  of,  used  to  refresh  memory,  875. 
as  to  testimony  reduced  to  writing  by,  881. 

STEREOSCOPIC  VIEWS  as  evidence,  581,  n.  1, 

STIPULATION.     See  Admissions. 
of  attorneys  binding  on  client,  257. 
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STOCKHOLDERS,  presumption  of  continuance  as,  58k,  n.  44. 
law  of  sister  state  as  to  liability  of,  must  be  proved,  118a. 
admissions  of,  not  binding  on  corporation,  when,  268. 
when  estopped  to  deny  that  he  is  one,  276. 
records  of  corporations  as  against,  516,  517. 
admissions  in  corporate  records  as  against,  517. 
judgment  against,  does  not  bind  corporation,  587. 
as  to  transactions  with  deceased  or  incompetent,  775a. 

STOCK  SHIPPERS,  as  experts,  386. 

STOCK  SUBSCRIPTIONS,  actions  on,  books  as  evidence,  517. 
parol  evidence  to  vary,  435,  n.  29. 

STOLEN  GOODS,  amount  of  proof  in  civil  actions  for  recovering,  16,  n.  59. 
inspection  of,  by  the  jury,  400,  n.  64. 
possession  of,  as  corroboration  of  accomplice,  770. 

STOP,  LOOK  AND  LISTEN  rule,  presumption  as  to,  15,  185,  u.  73. 

STRANGERS.     See  Admissions;  Hbaesat  Evidence;  Judgments. 
presumption  of  innocence  of,  overcome  by  that  of  party,  102. 
relevancy  of  acts  of  parties  with,  140. 
not  entitled  to  benefit  of- estoppel,  280. 
not  affected  by  estoppel,  280. 

no  inference  to  be  drawn  for  or  against  party  from  acts  of,  298. 
exception  as  to,  in  rule  as  to  parol  evidence,  449. 
when  judgment  evidence  against,  588,  590. 
impeachment  of  judgment  by,  619. 
not  bound  by  return  of  officer,  633. 
acting  as  commissioners  for  taking  depositions,  651. 
not  competent  to  testify  as  to  reputation  for  veracity,  859. 

STREETS,  judicial  notice  of,  127. 
best  evidence  of  grade  of,  200a. 
of  vacation  of,   200a. 

when  parties  to  conveyance  estopped  to  deny  existence  of,  281. 
appearance  of,  shown  by  photographs,  581,  n.  2. 

STRENGTH,  opinions  as  to,  by  experts,  380. 

STRIKING  OUT  AND  WITHDRAWING  EVIDENCE,  rules  as  to,  815,  820, 
895. 

STUDY,  as  basis  of  qualification  of  experts,  368. 
of  physicians,  379. 

SUBDIVISIONS  of  states,  judicial  notice  of,  108. 
of  time,  judicially  noticed,  129. 
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SUBJECT  MATTEE,  may  be  identified  by  parol,  450. 
in  wills,  parol  proof  to  identify,  476. 

SUBORDINATE  OFFICERS,  no  judicial  notice  of,  110. 

SUBORDINATE  TITLE,  what  declarations  binding  on  holders  of,  285. 

SUBORNATION,  as  admission  of  guilt,  287. 

SUBPOENA,  in  case  of  deposition,  653. 

to  secure  attendance  of  witnesses,     See  Witnesses,  797-808, 
incident  to  jurisdiction,  797. 
ad  testificandum,  797. 

definition  of,  797. 
in  federal  courts,  797. 
in  state  courts,  797. 
how  served,  797,  798. 
duration  of,  797. 

reversible  error  to  limit  number  of,  797. 
limitation  as  to  locations  of  witness  and  court,  797. 
either  party  has  right  to,  797. 
fees  of  witnesses.     See  Witnesses,  798. 

not  necessary  to  entitle  witness  to  fees,  798. 
contempt  to  disobey,  799. 

what  excuses  for  nonattendance,  799. 

SUBPOENA  DUCES  TECUM,  for  production  of  papers,  221. 
for  deposition,  653. 

for  inspection  of  documents,  710,  711. 
for   production   of   telegrams,   771. 
to  secure  production  of  books  and  papers,  801. 
nature  of,  801. 
must  be  obeyed,  801. 
definition  of,  801. 
eourt  determines  admissibility  of  documents,  801. 

documents  of  title,  801. 

private  or  secret  documents,  802. 

privileged  documents,  801. 

incriminating  documents,  801. 

liens,  801. 
must  describe  papers  with  certainty.  801. 

sufficiency  of  description,  801. 
not  used  to  obtain  papers  to  refresh  memory,  801. 

production  of  things,  801. 

inspection,  801. 
who  may  be  compelled  to  produce  papers,  802. 
as  to  officers  of  corporations,  802. 

what  must  be  made  appear,  802. 
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SUBPOENA  DUCES  TECUM  (Continued), 
on  whom  must  be  served,  802. 
models  and  patterns  not  included  in  federal  courts,  802. 
as  to  swearing  witness  producing  or  declining  to  produce,  802. 
when  witness  in  court,  802. 
federal  courts,  802. 
ambassadors  and  consuls,  802. 

SUBSCRIBING  WITNESSES.     See  Attesting  Witnesses,  527,  528; 
production  of,  not  required,  when,  226. 

SUBSCRIPTION  FOR  STOCK,  best  evidence  of,  200a. 
parol  evidence  varying,  435,  n.  29,  456,  n.  74. 

SUBSEQUENT    AGREEMENT,    shown   by   parol.     See   Parol   Evidence   to 
Explain  Writings,  442-448. 
as  to  contracts  within  statute  of  frauds,  444-450. 

SUBSEQUENT  REPAIRS  as  admissions,  288. 

SUBSTANCE  OF  ISSUE.     See  Variances;  Amendments,  232-234. 
common-law  rule  as  to,  232. 
modern  rule  as  to,  233,  234. 

SUCCESSOR,  bound  by  admission  of  predecessor.     See  Admissions,  239-247. 

SUEPEBING,  declarations  as  to,  part  of    res  gestae,  349. 

SUFFICIENCY,  distinguished  from  competency,  7. 
determination  of,  question  for  jury,  7. 
of  evidence,   174. 

SUFFICIENT  EVIDENCE,  defined,  7. 

SUGGESTIVE  QUESTIONS.     See  Leading  Questions. 

SUI  JURIS.     See  Children;  Husband  and  Wife. 
presumption  as  to  infants  being,  99. 
parties  must  be,  in  order  to  work  estoppel  by  deed,  283. 

SUICIDE,  presumption  against,  15. 

presumption  of  sanity  not  overthrown  by,  59. 

SUM,  Hank  filled  with,  561,  n.  28. 

SUMMARY  OF  RULES  for  guidance  as  tb  competency  of  witnesses,  796. 

SUMMONS,  when  presumed  duly  served,  34,  n.  64. 

witnesses  and  parties  privileged  from  service  of,  805,  806. 

SUNDAY,  judicial  notice  of  coincidence  of,  with  day  of  month,  129. 
of  observance  of,  123. 
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STJNEISE,  judicial  notice  of,  129. 

SUPPI/ETOBY  OATH,  authentdcating  books  of  account,  573, 

SUPPRESSION  OF  DEPOSITIONS.     See  Depositions,  686-692. 

SUPPRESSION  OP  EVIDENCE,  presumption  from,  17-20,  222. 
eflfeet  of,  17. 

of  documentary  evidence,  presumption  from,  18. 
as  admission  of  guilt,  287. 

SUPREME  BEING,  want  of  belief  in,  as  affecting  competency,  712. 

SUPREME  COURT,  judicial  notice  of  statutes  by,  120. 

SURETY.     See  Judgments;  Principal. 

admissions  of,  when  competent  against  principal,  238. 

when  estopped  to  deny  that  principal  held  designated  office,  281. 

how  affected  by  the  statute  of  frauds,'  427. 

effect  on,  of  judgment  against  principal,  590,  591. 

when  subject  to  adverse  party  examination,  707. 

incompetent  as  to  transactions  with  deceased  or  incompetent  principal,  779. 

SURGEONS.     See  Confidential  Communications;   Physicians. 
presumption  of  authority  of,  44. 
confidential  communications  to,  759-761. 

SURPRISE,  remedy  where  party  surprised  by  own  witness,  854. 

SUEBEBUTTAL,  when  allowed,  809, 

SURRENDER  of  interes.t  in  land  by  operation  of  law,  415,  416. 
'  accepting  new  lease,  416. 

SURROGATE  COURTS.     See  Probate. 

SURROUNDING    CIRCUMSTANCES.     See    Parol    Evidence    to    Explain 
Writings. 
parol  proof  of,  453. 

SURVEYORS,  declarations  of,  as  to  private  boundaries,  30^. 

deceased,  admissibility  of  entries  made  by,  in  due  course  of  business,  319. 

as  experts,  384. 

records  of,  as  evidence,  508,  n.  9. 

acts  of,  proof  of  by  witness,  who  has  no  independent  recollection,  881. 

SURVEYS,  when  presumed  correct,  45,  n.  30. 
judicial  notice  of,   127. 
federal  statute  as  to  proof  of,  by  copy,  538,  n.  65,  540,  u.  90. 

SURVIVORSHIP.     See  Presumptions. 
in  common  disaster,   64. 
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SUSPICION    that  cancellation  of  instrument  is  act  of  debtor,  effect  of,  on 
presumption  of  payment,  71. 

SWEARING  WITNESS.     See  Oath. 
producing  documents,  802. 

SWORN  COPY  of  statute  of  sister  state,  505. 
of  public  records,  509,  515. 
defined,  523. 
as  evidence,  524. 

SYMBOLS,  judicially  noticed,  131. 

SYMPTOMS,  physicians  as  witnesses  to,  387. 

T 

TABLES,  life  tables,  judicial  notice  of,  129. 
as  evidence,  578. 
mortality,  578. 

interest  tables  as  evidence,  578. 
of  weights  and  measures  as  evidence,  578. 
annuity  tables  as  evidence,  578. 

TAGS,  evidence  of  inscription  on,  205. 

TAKING  VIEW.     See  View. 

TALKATIVE  WITNESSES,  right  of  judge  to  cheek,  814. 

TAMPERING  with  depositions,  effect  of,  687. 
with  witnesses,  contempt  of  court,  799. 

TATTOO  MARKS,  ins-pection  of  person  to  show,  400. 
evidence  as  to,  839. 

TAX,  payment  of,  when  presumed  from  lapse  of  time,  65a. 
when  provable  by  parol,  203a. 

TAX  DEED,  presumptive  evidence  of  regularity  of  proceedings,  47. 

TAX  PROCEEDINGS,  conclusive  presumptions  as  to,  by  statute,  196. 

TAX  RECEIPT.     See  Receipts. 

TAX  TITLES,  best  evidence  of,  200a. 

TEACHERS,  as  experts  as  to  handwriting,  556,  n.  69. 

TECHNICAL  TERMS,  explained  by  experts,  383,  384. 
us$  of,  455. 


GENEBAL INDKX.  1117 

rileferences  are  to  Sections. — Vol.  1,  g§  1-I75d;  Vol.  2,  gg  176-392;  Vol.  S, 
S§  393-633;  Vol.  4,  gg  634-796a;  Vol.  5,  gg  797-904.] 

TELEGRAMS.     See  Best  Evidence,  201,  210,  211. 
presumption  as  to  sending  of,  53. 
reply  teleerams,  53. 
reasons  for,  53. 
weight   of,   53. 

similarity  between  postal  and  telegraph  service,  53. 
best  evidence  of,  201a,  210. 
receipt  of,  when  provable  by  parol,  203a. 
contents  of,  when  provable  by  admissions,  208. 
what  are  original  telegrams,  210. 

depends  on  what,  210. 
as  contracts,  210. 

secondary  evidence  as  to  contents  of,  218. 
as  admissions,  269. 

as  forming  memorandum  under  statute  of  frauds,  430,  u.  33. 
when  not  privileged,  771. 
persons  divulging  punishable,   771. 
effort  to  be  made  privileged,  771. 
Cooley,  J.'s,  advocacy,  771. 
discussion  of,  771. 
present  state  of  the  law,  771. 
privilege  of  persons  not  abrogated,  771. 
'  husband  and  wife,  attorney  and  client,  etc.,  771. 

how  to  be  described  in  subpoena  with  reference  to  period,  771. 

TELEGRAPH  COMPANIES,  burden  of  proof  in  actions  against,  182. 

TELEPHONE.     See  Best  Evidence,  201. 
presumptions   as   to,   53a. 
identification  of  voice,  53a. 
judicially  noticed,  128. 
best  evidence  of  messages  by,  201a,  211. 
recognition  of  voice,  211,  361. 
communications  by,  admissible  in  evidence,  211. 
operator  as  agent  of  both  parties,  211. 
acknowledgments  taken  over,  when  set  aside,  211. 
presentment  of  note  by  telephone,  211. 

TEMPERATURE,  opinions  as  to,  360,  u.  9. 

TENANCY,  parol  proof  of,  203a. 

TENANCY  IN  COMMON,  parol  evidence  as  to,  453,  n.  46. 

TENANT.     See  Landlord  and  Tenant;  Lease;  Statute  of  FRAuna. 
presumption  from  possession  by,  80. 
presumption  from  possession  by  cotenant,  80. 
estdppcd  to  deny  title  of  landlord,  243. 
declarations  of,  as  against  owners,  243. 
judgment  against,  not  binding  on  cotenant,  587,  n.  86. 
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TENANTS  IN  COMMON,  admissions  of,  as  against  each  other,  253. 

TENDER,  legal,  judicial  notice  of,  126. 

when  defense  of,  gives  defendant  right  to  open  and  close,  197,  n.  21. 
as  admission  of  liability,  292. 

TERMS.     See  Phrases;  Words. 

TEEMS  OF  COURTS,  judicial  notice  of,  124. 

TEEMS  OF  PUBLIC  OFFICERS,  judicial  notice  of,  109. 

TERRITORIAL  EXTENT,  judicial  notice  of,  107,  108,  127. 
English  rule,  108. 
American  rule,  108a. 
of  subdivisions  of  states,  108,  108a. 

of  boundaries  of  United  States  and  each  state  and  territory,  108a. 
illustrations,  108a,  n.  43. 

TEST,  £18  to  who  has  burden  of  proof,  176. 

as  to  what  is  proper  custody  for  ancient  documents,  309. 

painful  in  experiments  at  trials,  379. 

in  presence  of  jury,  403. 

as  to  materiality  of  alterations,  560. 

as  to  parties  to  judgments,  586. 

as  to  sameness  of  action,  598,  u.  42,  601. 

as  to  relevancy,  827.     -. 

TESTAMENTARY  CAPACITY.     See  Declaratioks  ;  Wills. 
presumption  as  to  infants,  99. 
conflict  as  to  burden  of  proof  as  to,  189. 

TESTATOR.     See  Wills. 

admissions  of,  as  against  executor,  242. 

TESTIMONIAL  EVIDENCE,  relation  to  circumstantial,  6e. 

TESTIMONY  of  absence  from  home  giving  rise  to  presumption  of  death,  not 
confined  to  members  of  family,  61a. 

given  on  a  former  trial,  when  competent.  See  Hearsay  Evidence,  336- 
343. 

of  experts.     See  Expert  Testimony,  364-392. 

bills  to  perpetuate,  635. 

depositions  to  perpetuate,  701. 

must  be  under  oath  to  be  competent,  715. 

of  infants,  when  received,  720. 

incompetency  of,  burden  on  party  objecting.  See  Competency  of  Wit- 
nesses,   744,    749,    759,    776,    788. 

given  at  former  trial  by  an  incompetent  or  deceased,  effect  of  introduction 
of,  782. 
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TESTIMONY  (Continued). 

distinction  between  evidence   and,   782. 
when  conflicting,  jury  to  decide,  902,  903. 

THINGS.     See  Discovert,  702e. 

production  of.     See  Subpoena  Duces  Tecum, 

THIRD  PERSON.     See  Declarations;  Hearsay  Evidence;  Strangers. 
acts  of,  when  presumed  free  from  fraud,  13,  n.  23. 
acts  and  conduct  of,  when  admissible  as  part  of  res  gestae,  344,  n.  7. 
when  judgment,  evidence  against,  590. 

suits  between,  competency  of  husband  and  wife  as  witnesses,  735-742. 
present  at  confidential  interview,  751b. 

instructions  for  will,  755. 
competent    as    to    transactions    with    a    deceased    or   incompetent    in    his 
presence,  790. 

THREATS.     See  Duress  ;  Homicide. 

relevancy  of,  in  actions  for  homicide,  146. 

TIME.     See  Reasonable  Time. 

presumption  from  lapse  of.     See  Presumptions,  61,  63,  65-68. 
how  estimated  in  presumption  of  payment  from  lapse  of,  65-67. 
origin  of  presumption,  65. 
nature  and  effect  of,  65. 
evidence  of,  65,  65a. 

illustrations  of  application,  65a. 

of  judgments,  65a. 

of  bonds,  65a. 

of  taxes,  65a. 

of  mortgages,  65a. 

of  commercial  paper,  65a. 

of  accounts  due  upon  covenant,  65a. 

of  merchants'  accounts,  65a. 

of  purchase  price  of  land,  65a. 

of  recognizances,  65a. 

of  rents,  65a. 

of  distribution  of  estate,  65a. 

of  trust  to  pay  debts,  65a. 

of  installment  payments,  65a. 

of  other  evidence  of  indebtedness  not  under  seal,  65a. 
lapse  of  time  not  a  bar,  but  evidence  to  raise  presumption,  66. 
less  than  twenty  years,  66,  67. 

distinction  between  statutory  bar  and  presumption,  66, 
nature  of  this  presumption,  66. 

time  excluded  when  creditor  had  no  right  to  sue,  67. 
length  of,  no  bar  to  a  trust,  78. 
qualification  of  rule,  78. 
of  gestation,  judicially  noticed,  129. 
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TIME   (Continued). 

judicially  noticed,  129. 

of  serving  notice  to  produce  papers,  219. 

through  wMch  res  gestae  may  extend,  347. 

opinions  as  to,  360. 

parol  proof  inadmissible  to  vary,  when,  431,  n.  1. 

length  of,  to  establish  usage,  463. 

time  of  alteration,  presumption  as  to,  563,  564. 

for  taking  testimony  under  equity  practice,  655e. 

TIME-BOOK,  as  book  of  account,  570. 

TITLE,  when  presumed  from  possesaioii,  74,  75. 

acts  of  legislature,  when  presumed  in  support  of,  76. 
best  evidence  of,  201a. 

not  provable  by  declarations  of  grantor  after  deed  given,  297. 
declarations  by  one  in  possession,  admissible  in  disparagement  of,  352. 
when  not,  to  sustain  or  destroy,  354. 

TOBACCO,  naturi    of.     See  Cigaebttes. 

qualities  of,  judicially  noticed,  128,  n.  86,  128a. 

TOLLS,   custom   of,   provable  by  hearsay,   301. 

judgments  to  prove,  against  strangers,  588,  ri.  5. 

TOMBSTONES,  inscriptions  on,  provable  by  parol,  205. 
inscriptions  on,  as  to  matters  of  pedigree,  316. 
infirmity  of  such  evidence,  317. 

TORT  ACTIONS.     See  Negligence. 

presumptions  as  to  infants'  liability  in,  99. 
burden  of  proof  in,  178. 
judgment  in,  when   bars   contract,  598. 
discovery  in,  705,  n.  90. 

TORT-FEASOR,  liability  of,  28. 

declarations  of,  admissible  against  each  other,  254. 

TOWN  OFFICERS.     See  Municipal  Officers;  Oppicers;  Pubho  Oppicebs. 
presumption  of  authority  of,  46. 
as  to  requisite  number,  46,  n.  34. 
judicial  notice  of,  109. 
when  declarations  of,  not  binding  on  town,  267. 

TOWN  RECORDS,  as  evidence,  508,  514. 
provable  by  copy,  522,  n.  68. 

TOWNS,  judicial  notice  of,  108,  127. 

TRACKS,  opinion  of  ordinary  witnesses  as  to,  363. 


GENERAL  INDEX. 


1121 


[Reference!  are  to  Seotlona. — Vol.  1,  §g  l-175d;  Vol.  2,  §§  176-392;  Vol.  3, 
§8  393-633;  Vol.  4,  §§  634-796a;  Vol.  6,  §§  797-904.] 

TRADE,  usage  of.     See  Usage,  457-467. 

presumption  as  to  acquaintance  with  usage  of,  57a, 
rules  of,  judicial  notice  of,  123. 

TRADE  SECRETS,  privilege  of  witness  as  to,  892. 
limitation  of,  892. 

TRADITION.    See  Hearsay  Evidence;   Reputation. 
as  to  matters  of  public  interest,  301. 

illustrations  of  the  rule,  301. 
as  to  private  boundaries,  in  England,  303. 

relaxation  of  the  rule  in  this  country,  304. 

TRAINS,  opinions  as  to  speed  of,  362. 
as  to  their  management,  381. 
time  of  arrival,  advertisement  of,  582. 

TRANSACTION  with  incompetent,  or  person  since  deceased,  testimony  as  to. 
See  Competency  of  Witnesses,  772-795. 
meaning  of  the  term,   785,   793. 

TRANSFER  MARKS  in  books  of  account,  577. 

TRANSFERS  OF  STOCK,  best  evidence  of,  2Qla. 

parol  proof  that  execution  of,  is  for  security,  448,  n.  87. 

TRANSIENT  NATURE    of  certain  writings,  205b. 

TRANSPORTATION  OF  GOODS,  presumption  of  continuance  as  to,  58e,  n.  14. 

TRAVEL,  facilities  for,  judicial  notice  of,  127b. 

TRAVELING-  TRUNKS,  writings  on,  205b. 

TRAVERSE  JURORS.     See  Jueoes. 

TREASON,  number  of  witnesses  necessary  to  convict  of,  900. 

TREATIES,  presumption  of  continuancfl  of,  58k. 
judicial  notice  of,  112. 
construction  of,  for  court,  175a. 

TREATISES.     See  Scientific  Books. 

TREES,  age  of  not  judicially  noticed,  129. 

TREES  GROWING.     See  Sales. 

TRESPASS,  action  of,  by  one  having  bare  possession,  74. 

possession  with  claim  of  right  to  support  action  for,  75. 
character  in  action  for,  relevancy  of,  148. 
livideuce  V — 71 
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TEESPASS   (Continued). 

relevancy  of  financial  standing,  159. 
burden  of  proof  in,  178. 
judgment  in,  bars  trover,  assumpsit,  598. 
action  for  mesne  profits,  598. 

TRIAL.     See  Open  and  Close;  Province  oe  Judge  and  Jury;  Witnesses. 
failure  to  appear  at;  as  admission  of  guilt,  287. 
when  said  to  begin,  686. 

TROVER,  by  one  having  bare  possession,  74. 

judgment  in,  bars  money  had  and  received,  trespass,  598. 

TROVER  AND  CONVERSION,  burden  of  proof  of,  178;  181. 

TRUE  CONSIDERATION.     See  Consideration. 

TRUNKS,  TRAVELING,  inscriptions  on,  205b. 

TRUSTEE    presumed  to  have  performed  duty,  13,  n.  23. 
presumed  to  hold  for  his  cestui  que  tmst,  65,  65a. 
execution  of  trust  by,  when  presumed,  65a,  78. 
presumption  of  proper  conveyances  by,  78. 
admissions  as  affecting  bankrupt,  242. 
admissions  of,  as  against  cestui  que  trust,  253. 
trust  arising  from  fiduciary  relations,  425. 
competency  of  cestui  que  trust,  as  to  transactions  with  deceased,  793. 

TRUSTS.     See  Statute  of  Frauds. 
do  not  lapse  by  lapse  of  time,  78. 
how  proved,  need  not  he  created  by  writing,  418. 

provisions  of  seventh  and  eighth  sections  of  statute  of  frauds,  418. 

purpose  of,  418. 

hut  must  he  proved  hy  writing,  418,  419. 
parol  evidence  to  affect,  418,  419. 

under  deeds  absolute  in  form,  418. 

any  writing  subscribed  may  constitute,  418. 

to  supply  defects  or  omissions,  419. 

to  contradict,  419. 
may  be  several  documents,  419. 
ChanceJlor  Kent's  views,  419. 
when  parol  evidence  admissible  to  explain,  419. 
the  rule  therefor  as  expressed  in  Illinois,  419. 
illustrations,  419. 

writing  declaring  trust  need  not  be  contemporaneous  with  creation  of;  419, 
resulting  trusts,  how  proved,  420-424. 

Lord  Hardwicke's  classification,  420. 
Browne  (Statute  of  Frauds)   on  certain  rules  applicable  to,  421. 

when  they  arise,  420,  421. 
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TRUSTS  (Continued). 

when  by  parol,  421,  422. 

how  presumption  of  resulting  trust  rebutted,  421. 
amount  of  evidence  necessary,  422. 
mode  of  proving,  422. 
admissibility  of  parol  evidence,  422. 
not  regarded  with  favor,  422. 
limited  hy  statute,  423,  424. 

exceptions  to  statutory  limitations,  423. 
consideration  paid  by  other  than  grantee,  423. 
statute  of  frauds,  objects  of,  what  law  governs,  424. 
in  favor  of  creditors,  424. 
to  prevent  frauds,  424. 
law  of  country  where  land  situated,  424. 
when  statute  may  be  relied  on  as  defense,  424,  n.  34. 
proof  of  between  those  in  a  fiduciary  relation,  425, 
illustrations,  425. 

effect  of  statute  of  frauds  upon,  425. 
as  to  husband  and  wife,  425. 
as  to  other  parties  related,  425. 
as  to  executors  and  administrators,  425. 
as  to  guardians,  trustees  and  agents,  425. 
as  to  attorneys,  425. 
as  to  partners,  425. 

as  to  one  bidding  for  another  at  a  public  sale,  425. 
as  to  inducing  one  not  to  bid  at  such  sale,  425. 
wills — procuring  devise  by  fraud,  426. 
when  created  by  procuring  legacy,  426. 
when  created  by  inducing  testator  to  refrain  from  making  provision  for 

another,  426. 
as  affected  by  statute  of  frauds,  426. 
whether  parol  trust  may  be  shown  and  ingrafted  on  deeds,  448. 

TRUTH,  bad  character  for,  when  continuance  of,  presumed,  58. 

TYPEWRITING,  used  on  taking  deposition,  665. 
how  far  compliance  with  statute,  665. 

u 

ULTRA  VIRES,  public  agents  do  not  bind  corporation  when  acting)  256. 
UNAUTHORIZED  AGENCY.     See  Agency. 
UNCERTAINTY,  when  will  rendered  void  by,  476. 
UNCOMMUNIOATED  INTENTION.     See  Intention. 
UNDER-SHERIFF,  admissions  of,  256d. 
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UNDERSTANDING    of  conversation,  witness  cannot  be  asked,   137. 

UNDER  THE  RULE,  putting  witnesses,  807. 

UNDUE  INFLUENCE.     See  Fiduciary  Relations. 
burden  of  proof  as  to,  in  will  cases,  189. 
when   presumed,   190. 
in  will  cases,  191. 
declarations  of  testator  to  show,  482. 

UNIFORMITY  OF  LAW,  struggle  for,  among   judges,  9b. 

UNIFORiMITY  OF  USAGE  necessary,  464. 

UNITED  STATES  MILITARY  AND  FISCAL  OFFICERS,  presumption  of 
performance  of  official  duty,  45,  n.  30. 
senators,  judicially  noticed,  109. 

UNIVERSAL  NOTORIETY,  basis  for  judicial  notice,  125. 

UNIVERSITY  REGENTS,  reports  to  governor,  judicially  noticed,  122. 

UNOFFICIAL  ACTS,  presumption  of  their  regularity,  48,  53. 

UNWRITTEN   LAW.     See   Law   or   Poeeign    Countries;    Law    of    Sisteb 

States;  Statutes. 
judicial  notice  of,  121. 

the  law-merchant,  121,  123. 

customs  and  usages,  121. 

the  ecclesiastical  law  of  Christendom,  121. 

of  the  existence  of  reUgious  denominations,  121. 

but  not  of  any  sectarian  laws,  121. 

nor  the  rules  of  any  particular  church,  121,  u.  49. 
that  of  other  states,  121. 

USAGE.     See  Parol  Evidence  to  Explain  Writings;  Customs. 
of  business,  presumption  as  to  acquaintance  with,  57. 
appropriate  office  of,  457. 
parol  proof  of,  457-467. 

where  parties  make  contract  with  reference  to  particular  trade,  457. 

peculiar  terms,  457. 

where  custom  general,  457. 

where  local,  457. 

where  stipulated  for  or  against,  457. 

illustrations,  457,  u.  78. 

that  custom  of  trade  is  to  sell  by  sample,  457,  n.  78. 

that  contract,  apparently  bailment,  is  sale,  457,.  n.  78. 

of  particular  scale  for  measuring  logs,  457,  n.  78. 

as  to  tame  of  deliviery,  payment  or  credit,  457,  n.  78. 
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USAGE   (Continued). 

that  delivery  and  payment  eoncufrent,  457,  n.  78.  ; 

of  interval  between  publication  of  editions  of  work,  457,  u.  78. 

obligation  of  drawee  to  accept  assignment,  457,  n.  78. 

that  title  to  grain  does  not  pass  till  inspected,  457,  n.  78. 

to  send  "blanks"  of  insurance  company,  457,  n.  78. 

as  to  acceptance  of  short  weight,  457,  n.  78. 

as  to  payment  of  commissions,  457j  n.   78. 

that  contract  governed  by  local  exchange  rules,  457,  n.  78. 

as  to  cesser  of  contract  in  case  of  strike,-  457,  n.  78. 

that  rent  should  be  varied  in  times  of  flood,  457,  n.  78. 

in  cases  of  brokerage,  457,  n.  78. 

in  cases  of  goods  "to  arrive,"  457,  n.  78. 

not  to  grub  rarines,  457,  n.  78. 
as  to  principal  and  agent,  458. 

when  agent  trades  for  principal,  458. 

as  to  rules  governing  exclusive  agents,  458. 

as  to  rules  governing  brokers,  458. 

where  contract  clearly  expressed  and  discloses  no  ambiguity,  458. 
as  to  bills  of  ilading,  459. 

when  quantity  is  guaranteed,  459. 

for  goods  to  terminus  of  carrier's  line,  459. 

where  law  has  fixed  certain  meaning  to  words,  459. 

"full  and  complete  cargo,"  "carload,"  459. 

carriage  jof  goods  on  deck  or  on  barges  in  tow,  45. 

exception  of  dangers  of  the  sea,  459. 

other  terms,  459,  n.  4. 
as  to  insurance  contracts,  459. 

when  admissible  to  explain,  459. 

"watchman  kept  on  the  premises,"  459. 

meaning  of  "floors,"  459. 

"mill  ceasing  to  be  operated,"  459. 
"port  risk  in  the  port  of  New  York,"  459. 
"on  a  whaling  voyage,"  459. 
as  to  contracts  for  services,  460. 

presumption  of  reference  to  usages,  460. 

materials  for  workmen,  460. 

holidays  for  workmen,  460. 

workmen  being  absent  without  master's  consent,  460. 
as  to  payment  of  actors  during  theatrical  season,  460. 
inadmissible  to  justify   discharge  of  overseer  before  contract  time,  460. 

to  regulate  hire  of  hotel  porters  in  spite  of  contract,  460. 

to  permit  plasterers  to  substitute  one  class  of  work  for  that  specifed, 
460. 
as  to  customary  method  at  wall  measurement,  460-462. 
as  to  custom  between  landlord  and  tenant^  461. 

as  to  way-going  crop,  461. 
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USAGE   (Continued). 

as  to  removal  of  fixtures,  461. 
where  lease  is  silent,  461. 

as  to  length  of  term,  461. 
as  to  repairs,  461. 
as  to  subletting,  461. 
as  to  overholding,  461. 
as  to  removal  of  pillars  by  miners,  461. 
■wide  latitude  for  explanation,  461. 
as  to  right  to  straw,  timber  and  manure,  465,  u.  69. 
as  to  other  contracts,  461; 
as  to  deeds  and  grants,  461. 

as  to  customs  presented  hy  statute,  461. 
as  to  ancient  deeds,  461. 
as  to  timber  for  fencing,  461. 
general  requisites,  462,  467. 

essentials  of  valid  custom,  462. 
must  be  reasonable,  462,  467. 

must  not  be  unreasonabtp,  462. 

may  be  good  though  valid  reason  for  it  cannot  be  found,  462. 
presumption  as  to,  illustrations,  462,  467. 
must  not  be  prejudicial  to  public  interests,  462. 
tests  of  reasonableness,  462. 
cannot  justify  an  act  negligent  per  se,  462. 
as  to  compensation  of  agents,  workmen,  etc.,  462,  a.  33. 
must  be  an  established  one,  463. 
length  of  time  necessary,  463. 
when  challenged  on  ground  of  isolated  instances  alleged  as  custom, 

463,  466. 
relevancy  of  surrounding  facts,  463. 
imist  be  Icnown,  464,  465. 
must  be  certain  and  uniform,  464,-  466'. 
judicial  notice  of  customs,  464. 
when  that  of  a  special  trade  or  local  usage,  464. 
case  of  the  cabinet-workers,  464. 
of  the  dealers  in  lamp-black,  464. 
rebuttal  of  presumptions,  464. 

as  to  notorious  and  uniform  usage,  464. 
custom  of  ah  individual,  464. 
illustrations,  464,  n.  57. 
when  that  of  a  profession  or  trade,  464. 

of  the  plasterers  of  Buffalo,  464. 
in  dealing*  between  patties  of  same  trade,  464. 
in  dealings  between  principals  and  brokers,  464, 
qualification  of  the  applicatiovi,  464. 
must  be  consistent  with  the  contract,  465. 
illustrations,  465. 
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USAGE   (Continued). 

never  admissible  to  contradict  what  is  plain,  465. 

nor  to  subvert  settled  rules  of  law,  465. 

tests  of  consistency,  465. 
need  not  be  incorporated  into  agreement,  465. 

the  rule  as  stated  by  Tlnited  States  supreme  court,  465. 

where  an  implied  contradiction  of  contract,  465. 

to  apply  words  and  phrases  to  their  subject  matter,  465, 

must  not  be  inconsistent  with  other  customs,  465. 

illustrations  of  evidence  of,  denied,  465,  n.  69. 
must  be  general,  466. 

how  proved  to  be  general,  466. 
what  sufficient  proof,  466. 

must  be  continuous  and  obligatory,  466. 

must  be  compulsory,  466. 

must  have  been  peaceable  and  acquiesced  in,  466. 

when  usage  must  be  universal,  466. 

there  may  be  exceptions,  466. 

illustrations  of  uncertain  customs,  466. 

the  maxim,  Id  certum  est  quod  certum  reddi  potest,  466. 

effect  of  interruption  of  custom,  466. 
must  be  lawful,  467. 
must  not  conflict  with  public  policy,  467. 

nor  be    opposed  to  morality  or  religion,  467. 

nor  contravene  the  statute  law,  467. 

but  may  differ  in  its  effect  from  principles  otherwise  applicable,  467. 

as  to  consistency  with  common  law,  467. 

illustrations  of  unlawful  customs,  467,  nn.  87,  88. 

USER,  long,  presumption  from,  76. 

USURIOUS  INTEREST,  loan  for,  relevancy  of  proof  of  similar,  140. 

USURY,  law  of  sister  state  as  to,  must  be  proved,   118a. 
burden  of  proof  as  to,  178,  n.  34,  179,  n.  38. 

when  defense  of,  gives  defendant  right  to  open  and  close,  197,  n.  21. 
parol  evidence  to  prove,  436,  n.  41. 
not  bound  to  answer  as  to,  884. 

UTTERANCES,  first,  as  to  bodily  feelings,  349. 
of  bystander,  part  of  res  gestae,  344. 
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VALUE.    See  Opinions. 

of  goods  or  services,  when  irrelevant,  137. 
of  lands,  what  relevant  to  show,  168,  169. 

modes  of  determining,  168,  nn.  16,  32. 
of  other  sales  to  prove  value  of  lands,  168,  169. 

conditions  to  be  similar,  168,  169. 

location  of  such  other  lands,  168. 

valuation  must  be  recent,  168. 

personal  knowledge  of  witness,  168. 

offers  of  sale,  168. 

offers  on  condemnation  proceedings,  168. 

tax  assessments,  168. 

price  paid,  168. 

productive  capacity,  168. 
of  personal  property,  relevancy  of  collateral  facts,  169. 

in  absence  of  market,  169. 

market  value,  169. 

sundry  articles  aggregated,  169,  n.  35. 

pedigree  as  affecting  value  of  animals,  169. 

illustrations,  169,  n.  43. 
of  services,  relevancy  of  collateral  facts,  169. 

rendered  without  agreement,  169. 

nature  of  service,  169. 

attorneys,  169,  n.  50. 

physicians,  169. 
estimate  in  community,  not  admissible,  297. 

not  shown  by  appraisement,  297. 
opinions  of  ordinary  witnesses  as  to,  360,  363. 
in  agricultural  matters,  expert  testimony  as  to,  382. 
expert  testimony    as  to,  387. 

qualifications  necessary,  387. 
cross-examination  as  to  opinions  upon,  826. 

VALUE  RECEIVED,  stated  as  consideration,  468,  n.  97. 

VARIANCE  between  allegations  and  proof,  fatal  at  common  law,  232. 
common-law  rule  as  to  substance  of  issue,  232. 
examples  of,  at  common  law,  232. 
defined,  232. 
modern  rules  as  to,  233,  234. 

effect  of  defect  or  want  of  form,  233. 
amendments,  old  rules  as  to,  232. 
modern  rule  as  to,  233. 
liberality  of  rules  as  to,  233. 
amendments  to  pleadings,  two  main  classes,  233. 
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VARIANCE   (Continued). 

what  proof  required,  234. 

alteration  of  cause  of  action,  233. 
allegation  of  time  in  pleading,  233,  n.  48. 
three  degrees  of,  234. 

immaterial  variance,  how   treated,   234. 
effect  of,  234. 
material  variance,  how  treated,  234. 

effect  of,  234. 
failure  of  proof,  effect  of,  234. 
failure  of  proof  of  nonessential  facts,  effect  of,  234. 

VEHICLES,  names  on,  evidence  of,  205b. 

VELOCITY.     See  SrSED. 
of  rivers,  129. 
of  trains,  opinions  as  to,  362. 

VENDEE.     See  Vendor. 

VENDOR,  admissions  of,  competent  against  vendee.     See  Admissions,  239-241, 
244. 

VERACITY,  reputation  of  witness  as  to.     See  Witnesses,  859,  860,  900-903. 

VERBAL    ACCEPTANCE    of    written    proposal.     See    Parol    Evidence    to 
Explain  Writings. 

VERDICT,   direction  of,  when  court  to  make,  174. 
when  set  aside,  174. 
best  evidence  of,  200a. 
on  opening  statement  of  attorney,  257. 
when  competent  without  judgment,  621. 

VERIFICATION,  effect  of,  on  admission  in  pleading,  272. 

VESSELS,  presumption  of  continuance  of  seaworthiness  of,  58fi. 
testimony  of  experts  in  insuranse  as  to,  383. 
of  nautical  men  as  to,  385. 

VETERINARY  SURGEON,  communications  to  not  privileged,  759,  n.  14. 

VICISSITUDES  OF  CLIMATE  not  judicially  noticed,  129. 

VIEW  by  judge,  unauthorized,  improper,  407. 
application  for,  402. 
by  the  jury,  404. 

former   practice,   404. 
statutes  regulating  view,  404,  405. 

ef  premises,  place,  or  property,  405. 
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VIEW  (Continued). 

at  whose  expense,  405. 

application  to  criminal  cases,  405. 
discretionary  with  the  court,  405,  406. 

illustrations  of  proper  exercise  of  "discretion,  406. 
when  to  be  granted,  406,  407. 

interference  by  appellate  tribunals  rare,  407. 

what  may  be  viewed,  407. 

unauthorized  views  improper,  407. 
even  by  judge,  407. 
except  by  consent,  407. 

in  condemnation  proceedings,  407. 

in  actions  for  negligence,  407. 

in  insurance  cases,  407. 

of  personalty  as  well  as  realty,  407. 

does  not  include  experiments,  407. 

when  experiments  may  be  made,  407. 

minor  deviations  from  statute  harmless  error,  407. 
evidence  in  the  case,  405,  408,  409. 

conflict  of  courts,    408,  409. 

weight  of  authority  that  knowledge  gained  on  view  is  evidence,  408, 
409. 
practice  in  equity  cases,  409. 

reason  therefor,  409. 
jury  not  to  decide  solely  thereon,  409. 

but  use  it  in  connection  with  other  evidence,  409. 
photographs  instead  of,  581. 
testimony  of  juror  as  to  improper,  766,  u.  87. 

VILLAGE,  charter  of,  judicially  noticed,  115. 
ordinances  of,  judicially  noticed,  116. 
records  of,  as  evidence,  508,  n.  9,  514. 

VIOLATION  OF  LAW,  never  presumed,  85. 

VOICE,  identification  through  telephone,  53a. 
person  may  be  identified  by,  211,  361. 

VOIK  DIBB,  competency  of  witnesses   ascertained  on,  713,   796. 

VOLUMES  OP  FOREIGN  STATUTES,  when  admissible,  502. 

VOLUMINOUS  ACCOUNTS,  results  of,  how  proved,  206,  383,  386. 

VOLUNTARY  SETTLEMENTS,  presumptions  as  to,  50. 

VOTER,  privilege  of  secrecy  of  ballot,  892. 
when  illegal  voter,  892. 
self-crimination,  892. 

VOTING,  fraudulent,  relevancy  of  similar  acts,   144. 
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WArVEB,  of  notice  to  produce,  224. 

of  proof  by  attorney  binding  an  client,  of  part  of  the  relief,  257. 

parol  proof  of,  443. 

of  proof  by  attesting  witnesses,  527,  n.  43. 

of  defects  in  depositions,  notice,  etc.,  641,  657. 

by  cross-examining  -witness,  641,  645,  646. 

by  failing  to  object,  645,  646,  671. 

by  consent,  646,  671. 

of  objections  to  commissioner,  672. 
to  competency  of  witness,  671. 

by  failing  to  object  to  evidence,  675,  894. 

of  competency  of  party  as  witness,  by  calling  him,  730. 

of  competency  of  husband  and  wife, ,  745,  746. 

of  privilege   of  objecting  to  confidential  communications,   739,   756,   761. 

of  objection  to  privileged  communications  to  attorneys,  758. 
right,  how  waived,  756. 
to  physicians,   759,   761.    See   Confidential  Communications. 

of  objection  to  testimony  as  to   transactions  with   a  deceased  or  incom- 
petent.   See  CoMPETENCT  OF  Witnesses,  772-796. 

by  witness  of  payment  of  fees  in  advance,  747. 

of  privilege  as  to  crimination,  887,  890. 

of  motion  to  strike  out  evidence,  895. 

WALLS,  inscriptions  on,  parol  proof  of,  205.    ' 

WANT  OF  CONSIDERATION,  burden  of  proof  of,  179. 

WAR,  presumption  of  continuance  of  state  of,  58. 
state  of,  judicially  noticed,  107. 
existence  of,  rebutting  presumption  of  payment,  69,  n.  67. 

WARD,  when  competent   as  to  transactions  with  a  deceased  or  incompetent 
guardian,  777,  n.  89.  . 

WAREHOUSEMEN,  burden  of  proof  as  to  negUgeucs  of,  186. 
cannot  deny  title  of  bailor,  285. 

WAREHOUSE  RECEIPT,  as  evidence,  493. 

WARNING  WITNESS,  as  to  privilege,  887,  890. 

WARRANTOR,  declarations  of,  after  deed  given,  297. 
declarations  of,  as  res  gestae,  352. 
when  bound  by  judgment  agaiiist  warrantee,  593. 
incompetent  as  to  transactions  with  deceased  or  incompetent,  779. 
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WARRANTY,  burden  of  proof  as  to,  178,  u.  34,  179,  n.  38. 
when  original  must  be  produced,  200a. 
not  shown  by  parol,  when  written,  438. 
by  parol,  accompanying  bill  of  sal«,  441. 
with  deeds,  parol  proof  of,  485,  n.  9,  487,  488. 

WATCHMEN,  presumption  of  authority  of,  44. 

WATER,  courses  of,  presumption  as  to  right  of,  76a. 
damage  caused  by,  relevancy  of  collateral  facts,  164. 

WAY.     See  Highway. 

right  of,  presumption  as  to,  76. 

WEALTH,  relevancy  of.     See  Financial  Standing,  159-162. 

WEAPONS,  opinions  as  to  use  and  effect  of,  378. 
shown  jury  in  criminal  cases,  400,  u.  64. 

WEARING  APPAREL,  inspection  of  by  jury,  399,  400,  n.  64. 

WEATHER,  changes  in,  not  judicially  noticed,  129,  134. 
opinions  as  to,  360,  n.  9. 
official  records,  of,  as  evidence,  508,  n.  8,  9. 

WEIGHT,   of  presumption  of  regularity  of  official  acts,  41. 
of  presumption  from  sending  or  delivery  of  telegram,  53. 
of  presumption  of  continuance  of  existing  state  of  things,  58. 
of  presumption  of  death  after  seven  years'  absence,  61. 
of  presumption  of  payment  from  lapse  of  time,  67. 
of  presumption  of  marriage,  87. 
of  presumption  of  legitimacy,  93,  94, 
of  presumption  of  identity,  100. 
of  innocence,  103. 
of  sanity,  103. 

of  conflicting  presumptions,  103. 
of  written  admissions,  269. 
of  admissipn  in  pleadings,  272. 

when  allegations  are  on  information  or  belief,  272. 
of  admission's,  295,  296. 
of  various  articles,  opinions  as  to,  360. 

WEIGHT  OF  EVIDElSrCE.  See  Witnesses,  898. 
when  crime  is  in  issue  in  oivU  oases,  16,  195, 
for  jury,  174,  898. 

presumption  from  nonproduetion  of  evidence,  17-20,  22,  222. 
and  "burden  of  proof,"  attempted  distinction  of  terms,  177. 
admissions  ijs.  pleadings,  272. 
in  general,  295,  296, 
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WEIGHT  OF  EVIDENCE  (Continued). 

of  deceased  persons,  295,  296. 
declarations  as  to  boundaries,  304. 

as  to  matters  of  public  interest,  310. 

as  to  pedigree,  317. 
expert  testimony.     See  Expert  Testimony,  390-392, 
expert  testimony  as  to  handwriting,  556, 
•corporate  records,  as  evidence,  515. 
as  to  handwriting,  546,  549. 
books  of  account  as  evidence,  575. 

question  for  jury,  575. 
of  children,  740. 
positive  and  negative,  898. 
when  circumstantial,  899. 

WEIGHTS  AND  MEASURES  judicially  noticed,  128. 
tables  of,  as  evidence,  578. 

WHISKY,  judicial  notice  of  intoxicating  character  of,  128. 

WHISTLE,  positive  and  negative  testimony  as  to  sounding  of,  898. 

WIDOW.     See  Husband  and  Wife. 

when  competent  as  to  transactions  with  a  deceased  or  incompetent,  778. 

WIPE.    See  Husband  and  Wipe. 

WILLS.    See   Ambiguity;    Confidential   Communications;    Declarations; 

Parol  Evidence  to  Explain  Writings. 
presumptions  relating  to,  50. 
by  infants,  99. 

presumption  as  to  identity  as  to  legacies  in,  100. 
conflict  of  rules  as  to  burden  in  probate  of,  189. 
proponent  as  defendant  to  contestant,  189. 

as  plaintiff  against  heirs,  189. 
presumption  as  to  sanity  of  testator,  189. 
undue  influence,  when  presumed,  190. 

what  facts  relevant  to  show,  190. 
burden,  where  the  writer  is  a  beneficiary,  191. 

where  not,  191a. 
exclusion  of  natural  objects  of  bounty,  191a. 
burden  of  proof  in  specific  cases,  191a. 

bequest  to  one  with. whom  testator  lived  in  illicit  intercourse,  191ra. 
inequality  of  distribution,  191a. 
testators  under  guardianship,  191a. 

distinction  between  unnatural  and  unequal  distribution,  191a. 
best  evidence  of,  201a. 

when  lost,  212. 
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WILLS    (Continued).  .; 

secondary  evidence  as  to  contents,  218. 

as  admissions,  270.  "  i 

declarations  of  scrivener  as  to*  mental  incapacity  oi  testator,  297. 
recitals  in,  to  prove  pedigree,  315.  .      , 

not  provable  by  declarations  against  interest,  329. 

same  rule  as  to  revocation,  329. 

declarations  affecting  revocation  of,  when  admissible  as  part  of  res 
gestae,  344,  n.  7. 

opinion  evi'dence  as  to  sanity,  365.     See  Opinions. 
procuring  devise  by  fraud,  426. 
trust  created  when  legacy  procured  by  fraud,  426. 

when  testator  induced  to  refrain  from  inaking  provision  for  another, 
426. 

as  affected  by  statute  of  frauds,  426. 
promise  to  make,  as  consideration,  468,  n.  6. 
parol  proof  as  to,  475-484. 

of  mistakes  in,  475. 

as  to  intention  of  testator,  475. 

wheie  "revoke"  used  in  codicil  where  "confirm"  was  intended,  475, 

construction  must  be  derived  from  will  itself,  475. 
when  extrinsic  evidence  aids  court  in  ascertaining  intention,  475. 
"~      r.j.t^i^iis  not  to  be  changed,  475. 

latent  ambiguities,  475. 

extrinsic  evidence  inadmissible  to  raise  ambiguity  where  will  clear,  475. 

general  rules  for  guidance  in  construction,  475. 

limitation  of  their  application,  475. 
parol  proof  inadmissible,  to  show  mistake  or  omission,  475,  n.  1. 

or  that  "children''  meant  "illegitimate  children,"  475,  u.  1. 

other  illustrations,  475,  n.  1. 
to  identify  property,  476. 

upheld  though  containing  misdescriptions,  476. 

effect  of  express  assertion  of  ownership  in,  476. 

necessity  of  inquiry  as  to  what  quantity  of  interest  testator  had,  476. 

the  rule  as  laid  down  by  United  States  supreme  court,  476. 
the  maxim  "Falsa  demonstratio  non  nocet,"  476. 

illustrations,  476,  nn.  14,  15. 
to  identify  devisee  or  legatee,  477. 

when  no  person  precisely  answers  description,  477. 

illustrations,  477. 

where  context  affords  sufficient  evidence,  477. 

■where  contisxt  fails,  477, 

courts  endeavor  to  prevent  failure  of  bequest,  477. 

cases  of  correct  name  and  wrong,  description,  477. 

ambiguities  .from  gift  to  class,  such  as  "children,"  477. 

the  modern  rule  as  to  extrinsic  evidence,  477. 

illustrations  as  to  pet  names,  nicknames,  etc.,  477,, n.  30,  479. 
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WILLS   (Continued). 

when  more  applicable  to  one  person  or  subject  than  another,  478, 

court  may  reject  erroneous  particulars,  478; 

illustrations,  478. 

where  will  has  one  distinct  meaning,  478. 

the  intent  of  the  testator  the  cardinal  rule,  478. 

terms  not  to  be  changed  nor  new  provisions  interpolated,  478, 

no  reformation  as  with  contracts,  478. 
of  meaning  of  words  and  terms,  479. 

the  words  "child,"  "family,"  etc.,  479. 

other  technical  words,  etc.,  479. , 

use  of  nicknames,  479. 

in  foreign  language,  cipher,  shorthand,  479. 

obscurely  written,  479. 
of  mere  collateral  statements,  479. 
to  explain  latent  ambiguity,  479,  480. 
of  declarations  of  testator,  479. 

where  words  apply  to  two  or  more  subjects,  479. 

where  person  not  named  as  beneficiary,  479. 

gifts  to  a  class,  479. 

to  the  "four  boys,"  479. 
to  "whoever  should  take  care  of  her,"  479. 
to  determine  whether  doaument  is  will  or  deed,  480. 

to  be  settled  by  language  of  instrument,  480. 

where  no  latent  ambiguity,    480. 

declarations  of  testator  that  he  intended  different  effect,  inadmissible, 
,  480.  . . 

curious  Massachusetts  decision  following  English  cases,  480. 

when  animus  testanti  should  be  implied,  480. 

illustrations  from  different  states,  480. 

when   partly  applicable   and  partly   inapplicable   to   several  subjects, 
480. 

application  to  donatio  mortis  causa,  480,  n.  53. 

where  children  omitted  from  will,  480. 
declarations  of  testator,  time  of  making,  481. 

in  early  cases  must  have  been  contemporaneous,  481. 

when  prior  to  execution  of  will,  481. 

admissibility  independent  of  manner  or  occasion,  481. 
to  show  mental  condition  of  testator,  482-483. 

where  issue  undue  influence,  482. 

either  to  support  or  attack  will,  482. 

not  confined  to  time  of  execution  of  will,  482. 

how  limited  as  to  time,  483. 
only  to  show  mental  condition,  483. 

may  be  used  corroboratively,  483,  n.  83. 

incompetent  as  to  undue  influence,  fraud,  duress,  483. 

aliter  when  part  of  res  gestae,  483. 
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reasons  for  admissibility,  483. 
as  to  wills,  when  lost,  484. 

the  rule  in  Sugden's  case,  484. 

the  rule  in  Throckmorton  v.  Holt,  484. 

presumption  o<f  revocation,  484. 
declarations  of  testator  as  to  revocation,  484. 

when  part  of  the  res  gestae,  484. 

when  relate  to  mutilated  will,  484. 

as  to  contents  of  former,  482,  n.  80. 
proof  of,  by  attesting  witnesses,  527. 
federal  statute  as  to  proof  of,  by  copy,  538. 
presumption  as  to  alterations  made  in,  563. 
effect  of  probate  of,  609. 

proof  of  probate  of,  in  sister  states,  626,  n.  55. 
confidential  communications  of  husband  and  wife  as  to,   735,  n.  9,   736, 

n.  34. 
instructions  for  drawing,  when  not  privileged,  755. 

when  attorney  signs  as  attesting  witness,  755,  756. 
probate  of,  beneficiaries  may  testify  as  to  what,  792. 
impeachment  of  attesting  witness,  866. 

WITHDRAWING  AND  STRIKING  OUT  TESTIMONY,  when  allowed,  173, 
814,  895. 
effect  of  receiving  incompetent  evidence,  173^  895,  896. 
when  not  responsive  to  question,  895. 

WITHHOLDING  EVIDENCE,  presumption  from,  17-22,  222,  287. 
effect  of,  illustrations,  19-22,  222. 

WITHOUT  PREJUDICE,  effect  of  offer  of  compromise,  291. 

WITNESSES,  limiting  number  of  witnesses,  8. 

presumed  to  have  testified  truthfully,  13,  n.  23. 

failure  to  call,  presumptions  as  to,  21. 

presumption  of  identity  from  name,  as  to,  100. 

relevancy  need  not  appear  at  the  time,  173,  S13. 

by  proving  bad  character,  153. 

as  to  specific  acts  of  unchastity,  153,  841. 

testimony  of  deceased  witness.     See  Hearsay  Evidence,  336-343. 

physical,   mental,   or   legal   incapacity   of   former   witness.     See   Hearsat 

Evidence,  341a. 
opinion  of  ordinary  witnesses,  when  competent.     See  Opinions,  359-366. 
attesting  witness.     See  Attesting  Witnesses. 
expert  witnesses.     See  Expert  Testimony,  366-392. 
parol  proof  of  attendance  of,  at  court,  203a. 
cross-examination  of  as  to  writings,  231. 
permission  to  inspect.    See  Real  Evidence,  402. 
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compelling  attendance  of,  for  taking  deposition,  653. 
may   write   answers   on  taking   deposition,   665. 
refusing  to  answer,  suppression  of  deposition  for,  689. 

other  penalties,  689. 
privilege  of,  upon  examination  of  adverse  party,  708. 
classes  of,  incompetent  at  common  law,  712. 
when  said  to  be  incompetent,  712. 
declining  to  state  belief,  713. 
sworn  according  to  religious  belief,  715. 
parties  as,  common-law  rule,  727-732. 
who  may  now  testify,  730. 

accused  persons,  730. 

exceptions,  730. 
as  to   transactions  with   deceased  and  incompetent  persons.     See  Compe- 
tency OP  Witnesses,   772-795. 
mode  of  ascertaining  competency  of,  796. 

not  compelled  to  criminate  themselves,  illustrations,  730. 
definition  of,  797. 

includes  parties,  797.  , 

in  some  states  interpreters,  797,  n.  1. 
attendance  of,  797-808. 

compelled  by  subpoena.     See  Subpoena,  797, 

reasonable  time  for  preparation  necessary,  797. 

judge  may  compel  attendance,  797. 

either  party  may  compel  attendance,  797. 

persons  present  in  court,  797. 
fees  of,  798. 

subpoena  not  necessary  to  entitle  him  to,  798, 

tendered  in  advance,  798. 

may  be  waived,  798. 

noninsistence  not  a  waiver,  798. 

entitled  to,  although  not  examined,  798. 
if  he  has  attended,  798. 
incompetent,  798. 
nonresident,  798. 

during  the  progress  of  case,  798. 

when  witness  in  several  cases  at  same  time,  798. 

where  statute  makes  no  provision,  798. 

illustrations  of  varibus  claims,  798. 

called  by  opponent,  798. 

called  by  coparty,  798. 

corporation  officers,  798. 

experts,  798. 

contracts  for  extra  compensation,  798. 

public  oflcers,  798. 
mode  of  compelling.    See  Contempt;  Subpoena. 

Evidence  V — 72 
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power  inherent  in  courts,  799. 

none  exempt  except  by  statute,  treaty,  or  law  of  nations,  799. 
to  appear  in  another  state,  799. 
by  attachment  for  contempt,  799. 
process  as  old  as  laws,  799. 
when  properly  subpoenaed,  799. 
may  be  inferred,  799. 
when  fee  tendered  in  advance,  799. 
when  not  willful,  799. 
not  affected  by  witness'  opinion  of  materiality,  799. 
application  must  be  promptly  made,  799. 
power  of  inquiry  by  court,  799. 
excuses  for  nonattendanee,  799. 

subpoena  not  served  in  reasonable  time,  799. 
sickness  of  witness  or  family,  799. 
extraordinary  effort  to  attend  necessary,  799. 
personal  inconvenience,  799. 
distance  to  travel,  799. 
punishment  for  refusing  to  testify,  800. 
reasons  for,  800. 
testimony  to  be  relevant,  800. 
witness  not  judge  of  relevancy,  800. 
nominal  answers,  800. 
prevarication,  800. 
duty  of  court  as  to,  800. 
compelling  production  of  books   and   papers.     See  Books   and  Papers  j 

Discovert;  Inspection;  Subpoena  Duces  Tecum,  801,  802. 
where  witness  is  confined  in  jail,  803. 

writ  of  habeas  corpiis  ad  testificandum,  803. 
when  granted,  803. 

discretionary  with  court,  803. 
may  be  allowed  in  favor  of  party  himself,  803. 
the  procedure,  803. 

order  for  production,  803. 
code  provisions,  803. 
necessity  to  be  clearly  established,  803. 
recognizance  of  witnesses  to  appear,  804. 
committal  in  default  of,  804. 
sureties  may  be  required,  804. 
privileged  from  arrest,  when,  805,  806. 
the  general  rule,  805. 

privileged  not  confined  to  actual  trial,  805. 
reasons  for,  805,  n.  54. 
nature  and  extent  of  privilege,  806. 
as  to  oflioers  of  corporations,  805,  806. 
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as  to  digressions  from  the  road,  806. 

doctrine  of  deviation,  806. 

as  to  nonresident,  805. 

whether  witness  and  party  or  either,  805. 

offense  while  attending  court,  805,  u,  60, 
federal  courts,  805. 
as  to  criminal  process,  806.       .     ,   , 
contempt  to  violate  privilege,  806. 

process  may  be  set  aside,  806. 

■whether  summons  or  process  of  arrest,  806; 
remedy,  when  arrested,  806. 
the  old  writ  of  protection,  806. 
statutory  protection,  806. 
attorneys  and  their  clerks,  806. 
illustrations  of  privilege  allowed,  806,  n.  70. 

of  privilege  lost,  806,  n.  73. 
as  to  civil  action  for  arrest,  806,  n.  79. 
exclusion  of,  from  courtroom,  807. 
in  discretion  of  court,  807. 
control  of  order  of  witnesses,  807. 
object  of  order  of,  807. 
putting  witnesses  under  the  rule,  807. 
who  are  not  excluded,  807. 

as  to  agents,  807. 

as  to  experts,  807. 

as  to  officers  of  corporations,  807,  n.  98., 

as  to  guardians,  807,  u.  10.' 

as  to  rebuttal  witnesses,  807. 
during  opening  argument,   807. 
attorney  and  party  may  consult  witnesses,  807i 
hoTV  order  made  effective,  807. 
violation  of  order,  effect  of,  808. 

will  the  testimony  be  rejected,  808. 

discrediting  the  witness  on  account  of,  808. 

new  trial  may  be  granted,  808. 

may  be  punished  for  contempt,  808. 

where   counsel   informs   witness   what  other   witness  has   sworn, 
808,  n.  20. 
examination  of,  809-819. 

order  of  proof,  809-814. 

lies  in  discretion;  of  judge,  809^811. 

statutory  provision  therefor,  809, 
usual  order,  809. 

evidence  not  to  be  given  piecemeal,  809. 
plaintiff  must  introduce  all  evidence  at  first,  809. 
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rebutting  evidence,  definition  of,  809. 

use  of,  809. 

rule  by  which  court  usually  guided,  809. 

introduction  of  new  evidence  at  close  of  opponent's  case,  809. 
relaxation  of  rule,  810. 

in  criminal  cases,  810. 

after  motion  for  nonsuit  or  to  direct  verdict,  810. 

after  evidence  closed,  810. 

illustrations,  810. 
terms  on  which  granted,  810. 
statutes  regulating,   810. 

reception  of  evidence  out  of  order,  illustrations,  811. 
matter  of  judicial  discretion,  811. 

when  subject  to  review,  8ill-815. 

only  for  abuse,  811. 

the  true  rule,  811. 
latitude  allowed  counsel  as  to,  812. 

right  or  privilege,   812. 

conflicting  cases,  812. 

rule  in  Louisiana,  812. 

necessity  for  pertinency  to  issue,  812. 

examples  of,  810,  812. 

applies  to  criminal  eases  also,  812. 

as  to  secondary  evidence,  812,  n.  74. 
must  relevancy  appear  at  the  time,  173,  813. 

promise  to  connect,  813. 
when  unfulfilled,  813. 

to  be  shown  that  evidence  will  be  competent,  813. 

withdrawing  testimony  from  jury,  813,  895. 
caution  as  to  admitting  testimony  until  relevancy  appears,  813. 

necessity  for  obliteration  from  minds  of  jurymen,  813. 

where  so  impressive  as  not  to  be  effaced,  813. 
recalling  witnesses,  814,  852. 
for  specific  question,  814. 
discretion  of  court  as  to,  814. 

as   to   rebutting   evidence   introduced  into   examination  in  chief, 
814. 
abuse  of  discretion,  814. 
examination  needlessly  protracted,  814. 

repetition  of  statements,  814. 
court  may  interfere  on  its  own  motion,  814,  842. 
limiting  number  of  witnesses,  814,  900. 

as  to  experts,  814. 
cumulative  evidence,  814,  900. 

discretion  of  court  as  to,  814. 
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limitation  as  to  several  counsel  examining  the  same  witnesSj  814. 

when  representing  separate  parties,  814. 
party  may  not  examine  if  he  has  counsel,  814. 
witness  giving  his  own  method  of  narration,  814. 
judge  questioning  witness,  815. 

care  not  to  disclose  any  determination,  815. 

may  put  leading  questions,  815. 
comments  by  judge,  815. 
discretion  of  court,  815. 
protection  of  witnesses,  815. 

on  attempt  to  browbeat  or  intimidate,  815. 

harsh  or  insulting  demeanor  of  counsel,  SIS. 
jurors  questioning  witness,  815. 
striking  out  irresponsive  evidence,  815,  895. 
judge  calling  a  witness,  815. 

right  of  counsel  to  cross-examine,  815. 
leading  questions.     See  Leading  (^tJESTioNS,  816-819. 
cross-examination  of,  how  limited,  820-843. 

as  to  writings,  231. 
definition  of  term,  820. 
subject  matter  of  direct  examination,  820. 

English  rule,  820. 

extension  of  rule  in  some  jurisdictions,  820. 

American  rule,  820. 
origin  of,  820. 
matters  testified  to  only  by  others,  820. 
evidence  stricken  out,  820. 

substantive  defense  or  claim  of  cross-examiner,  820,  821. 
discussion  of  relative  merits  of  the  rules  referred  to,  820. 
general  subject,  full  cross-examination  as  to,  821. 

evidence  elicited  that  of  party  calling,  821. 
not  bound  by  line  of  examination  in  chief,  821. 
"subject  matter"  to  be  liberally  construed,  821. 

illustrations,  821. 
limits  of,  in  discretion  of  court,  821. 

abuse  of  discretion,  error,  821. 

prevention  of  cross-examination  as  to  matters  in  examination  in 

'"-'    chief,  821. 
curing  error,  821,  n.  33. 

transactions  only  partly  explained,  821. 

object  of,  to  elicit  whole  truth,  821. 
to  modify,  contradict  or  rebut,  821. 

when  witness  becomes  opponent's,  821,  824. 

in  fraud  eases,  821. 

in  special  exigencies,  821. 
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a  right,  not  a  privilege,  821. 

details  and  particulars  called  forth  by,  822,  826. 

where  no  reference  to  any  conversation,  822. 

where  reference  to  one  conversation,  822. 

where  only  part  of  conversation  given,  822, 

reasons  for,  822. 

disconnected  or  independent  statements,  822. 
improbability  of  direct  testimony  shown  by,  822. 
questions  discrediting  or  impeaching  witness,  822. 
questions  showing  interest,  prejudice  or  motive,  822. 
questions  testing  accuracy,  intelligence  or  means  of  knowledge,  822. 
on  irrelevant  matter  introduced  without  objection,  822. 
facts  part  of  res  gestae,  823. 

as  to  time,  place  and  circumstances,  823,  n.  50, 

subscribing  witness  to  will,  823. 

witness  to  signature  of  note,  823. 

witness  to  identify  documents,  823. 
leading  questions,  824. 

extent  of  latitude  allowed,  824. 

limits  rest  in  discretion  of  court,  824. 

where  witness  favorable  to  cross-examiner,  824. 

where  witness  becomes  opponent's,  824. 

statutory  provisions  as  to,  824. 
as  to  new  matters  when  allowed,  824. 
how  long  right  continues,  825. 
recalling  witness  for,  825,  846. 

discretion  of   court,   825. 

privilege  of,  825. 
witness  called  by  both  sides,  825. 
relevancy,  more  liberal  rule  as  to,  826. 

examples  of,  in  attacking  credibility,  826. 

as  to  opinions,  latitude  allowed,  826. 

as  to  interest,  motives,  inclinations  and  prejudices,  826. 

as  to  means  of  knowledge,  826. 

as  to  testimony  on  former  trial,  826. 

as  to  accuracy  and  veracity,  826. 

as  to  way  of  life,  habits  and  idiosyncrasies,  826. 

as  to  discrepancies  between  testimony  and  pleadings,  if  a  party,  826. 

as  to  religious  belief  not  included,  826. 

exception  where  part  of  res  gestae,  826,  835. 

as  to  physical  and  mental  suffering  of  Christiau  Scientist,  826. 

as  to  mental  condition,  826. 

as  to  certainty  of  facts,  positiveness,  826. 

as  to  particulars  of  transactions,  826. 

illustrations,  826. 
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questions  as  to  wholly  irrelevant  matter,  826,  828. 

where  question  material  and  relevant  and  answer  is  neither,  827. 
questioner  bound  to  answer,  827,  844. 

examples  of,  827. 
where  elicited  on  direct  examination,  827. 
in  such  cases,  error  to  allow  contradiction,  827. 
cross-examiner  bound  by  answer,  827. 
test  for  relevancy,  827. 
impeachment  for  partiality,  interest,  hostility,  etc.,  828. 
cross-examiner  not  concluded  by  answer  as  to,  828,  850. 
examples  of,  828. 

condition  of  witness,  intoxication  at  time  of  occurrence,  828, 
means  of  knowledge,  828. 

extent  of  cross-examination,  discretion  as  to,  828. 
relevancy   of  partiality,  hostility,   friendship   or   state  of   mind  gen- 
erally, 828. 
relations  between  witness  and  parties,  828. 
shown  by  other  witnesses,  828. 
circumstances  which  might  impel  the  witness  to  swear  falsely,  828. 

fees   received,   828. 

conduct,  828. 
right  to  explain  on  re-examination,  828. 
demeanor  on  stand  may  be  considered,  828, 
bias  shown  by  contradicting  witness,  829. 

direct  and  positive  evidence  necessary,  829. 

reason  for,  829. 

example  of,   829. 
discretion  of  judge,  as  to  abuse  of,  829. 

error  and  ground  for  new  trial,  829. 
cause  of  details  of,  when  hot  relevant,  829. 
on  collateral  matters  to  affect  credibility,  830-834. 
introduction,  830. 

noncrimination  and  nondegradation,  830. 
conflicting  Tiews,  831. 
opinions  of  leading  text-writers,  831. 
sole  point  of  unison,  831. 

discretion  of  the  judge,  831. 
difficulty  of  distinguishing  ^between  attack  on  credibility  and  wanton 

inquiry,  831. 
English  rule,  831. 
the  view  that  such- evidence  is  relevant,  832. 

reasons  supporting  it,  832. 

evidence  of  specific  offenses,  832. 
the  contrary  view,  833. 
discietion  of  court  as  to,  833,  834. 
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restriction  of  cross-examiner's  license,  833. 
when  reviewed  on  appeal,  833,  834. 
error,  how  cured,  832. 
statutory  provisions,   833. 
weight  of  authority,  834. 
rule  according  to,  834. 
illustrations,  834. 
as  to  residence,  occupation,  association  of  witnesses,  832,  833. 
former  conviction,  indictment,  arrest,  etc.,  838,  839. 
aa  to  arrests  and  indictments,  838. 
conflict  as  to,  838. 
right  to  explain,  838. 
•bound  by  answer,  838. 
as  to  having  been  in  jail,  838. 
statutes  as  to,  838. 
statutes  as  to  proof  of  former  conviction,  839. 
how  proof  to  be  made,  839. 
production  of  record  when  required,  839. 
cross-examination  as  to  convictions,  839. 
to  what  crimes  it  extends,  839. 
illustrations,    839. 
where  party  is  witness,  837. 

questions  not  affecting  credibility  but  merely  tending  to  disgrace,  833. 
not  admissible,  examples  of,  833. 
independent   evidence   to   impeach    credibility    by   proof   of   specific   mis- 
conduct, 840. 

inadmissible  as  a  rule,  840. 
reasons  therefor,   840. 
method  and  extent  of  examination,  842. 
discretion  of  trial  judge  as  to,  842. 
difficulty  of  framing  rules  for,  842. 
judge  may  interfere  of  his  own  motion,  842. 

not  bound  to  wait  for  objections,  842. 
reviewed  on  appeal,  if  right  unduly  restricted,  842. 
illustrations  of  erroneous  restriction,  842. 
repeating  questions,  842; 
frivolous  objections,   842. 

when  cross-examination  ceases  to  be  a  right,  842. 
broad  latitude  given  to,  843. 
limitations  on  right  of,  843. 

questions  not  to  assume  facts  not  proven,  843. 
hearsay  inadmissible,  843. 
examples   of,   843. 
allowance  of,  843. 
when  not  stricken  out,  843. 
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confined  to  facts,  843. 

opinions   generally  inadmissible,   843. 

questions  as  to  intention  to  subpoena  witnesses,  843. 

questions  containing  insult  or  insinuation,  843. 

abuse  or  intimidation,  843. 
questions  which  tend  only  to  prejudice  the  jury,  843. 
parol  proof  of  written  instrument,  843. 
^iestions  tending  to  disgrace  or  degrade  witness,  830-836. 
admitted  when  material  to  issue,  835,  837. 
actions  for  breach  of  promise,  835. 
actions  for  bastardy,  seduction  and  adultery,  833. 
other  illustrations,  835. 
other  crimes,  835. 
Tide  when  immaterial,  833. 

except  as  they  tend  to  affect  credibility,  834. 

conflict  as  to  the  rule,  830,  831. 
discretion  of  judge  as  to  such  questions,  831,  834. 
when  subject  to  review,  834. 

examples  of  questions  allowed,  832. 
examples  of  questions  excluded,  833. 
general  tendency  of  the  decisions,  832. 

independent  evidence  of  specific  misconduct  not  admissible,  840. 
when  compelled  to  answer  as  to  vicious  or  criminal  acts,  835. 
of  party  who  becomes  witness,  836. 

discretion  of  court  as  to  latitude  allowed,  836. 
of  adverse  party  called  under  statute,  836. 

right  of  examination  and  cross-examination,  836. 
in  general,  subject  to  the  same  rules  as  other  witnesses,  836, 
different  rule  in  some  jurisdictions,  836. 
■wide  range  given  in  some  states,  836. 
rights  and  privileges  as  party  retained,  836. 
as  to  matters  that  tend  to  criminate,  836. 

to  what  extent  confined  to  matters  of  direct  examination,  837. 
conflict  as  to,  837. 
in  actions  where  chastity -of  women  is  in  issue,  841. 
as  to  specific  acts  of  unehastity,  153,  841. 
in  criminal  cases,  841. 
conflict  as  to  rule,  841. 
in  civil  cases,  841. 

weight  of  authority  in  admitting,  841. 
of  witnesses  called  to  impeach,  864,  887. 

discretion  of  judge  as  to,  864. 
as  to  means  of  knowledge,  864. 
as  to  particular  acts,  864. 
impeachment  of  witnesses,  844^870. 
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various  acceptations  of  the  word  "impeachment,"  844. 
leading  questions  to  show  contradictory  statements,  818. 
for  partiality,  examples  of,  828. 

may  be  shown  by  other  witnesses,  828. 
extent  of,  in  discretion  of  court,  828. 
questions  as  to  vicious  or  criminal  acts,  838. 
by  cross-examination.     See  Witnesses,  822. 
other  modes  of,  844. 

by  disproving  statements  by  other  witnesses,  844. 

by  proving  inconsistent  statements  made  out  of  court,  844. 
by  proving  bad  character,  153,  844. 
by  proof  of  contradictory  statements,  845,  858. 
ancient  method  of  confrontation,  845. 

not  adopted  in  this  country,  845. 
witness  first  asked  concerning  such  statements,  845. 

full  opportunity  to  admit,  deny  or  explain,  845. 

inquiry  may  extend  to  important  omissions  from  original  state- 
ment, 845. 
contradictory  actions  as  well  as  statements,  845. 
the  rule  as  expressed  by  Stephen,  845. 

as  expressed  by  the  United  States  supreme  court,  845. 

as  expressed  in  code  provisions,  845,  n.  13. 
time,  place  and  persons  to  be  designated,  845,  846. 
use  of  inconsistent  statements  by  party  or  ordinary  witness,  845. 

proof  of  contradictory  statements,  when  not  admitted,  845,  849. 

in  affidavit,  newspaper  or  former  hearing,  845. 
laying  the  foundation,  846. 

exact  precision  unnecessary,  846. 

exact  language  unnecessary,  846. 

form   of   questions,   846. 

mere  general  questions,  846. 

examples  of  questions,  846. 
leading  questions  as  to,  846, 
statements  at  former  trials,  846. 
by  deceased  witnesses,  846. 
by  absent  witnesses,  846. 

recalling  witness  to  lay  foundation  for,  846,  852. 
granting  new  trial  for  want  of,  846. 
waiver  of  proper  foundation,  846. 
mode  of  impeaching  witness  by  his  written  statements,  letters,  847, 

848. 

when  may  cross-examiner  offer  same  in  evidence,  847. 
purpose  of  the  cross-examiner  to  sift,  847. 

best  evidence  of,  847. 

how  to  be  proved,  847. 
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need  not  be  in  witness'  writing,  847. 
signature,  847. 
in  ease  writing  is  lost,  847. 
wlien  collateral  to  issue,  847. 
practice  in  case  of  depositions,  848. 
where  two  by  same  deponent,  848. 
of  affidavits,  847. 
of  dying  declarations,  848. 
of  declarations  of  attes-ting  witnesses,  848. 
examples  of  the  reception  of  such  evidence,  848. 
parts  offered,  rest  competent,  847,  848. 
the  rule  as  stated  by  Greenleaf,  847. 

distinction  between  former  oral  and  written  statements,  847. 
when  denial  not  necessary,  845,   849. 

where  sworn  contradictory  statement  admitted,  849. 
direct  contradiction  not  necessary,  849. 
where  witness  does  not  remember,  849. 
where  witness  neither  admits  nor  denies,  849. 
inconsistency  or  conflict  sufficient,  849. 
contradictory  opinions,  850. 

when  competent  for  impeachment,  850. 
hostility,  expressions  of,  850. 

foundation  for  proof  of,  850. 
examples,  850. 
of  parties,  ordinary  rules  do  not  apply,  851. 
such  statements,  admissions,  851. 
'  no  foundation  necessary,  851. 

few  exceptions,  851. 
may  explain  on  re-examination,  852. 

may  state  what  was  actually  said,  852. 
scope  of  such  explanation,  852. 
inconsistency  should  appear  prima  facie,  852. 
latitude  allowed,  852. 
explanation  of  silence,  852. 

end  of  inquiry,  852. 
recall  of  witness  to  lay  foundation,  846,  852. 
party  cannot  impeach  his  own  witness,  853-855. 
origin  of  the  rule,  853. 

by  proving  him  unworthy  of  belief,  853,  854. 
proof  of  former  contradictory  statements,  853,  854. 
the  general  rule,  853. 

reason  supporting  it,  853. 

conflict  as  to,  853,  854. 

as  to  calling  other  witnesses,  854. 

party  not  bound  by  his  witness'  statement,  854,  857. 
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remedy  where  party  surprised,  or  deceived  by  witness,  834. 

to  give  witness  opportunity  to  explain,  854. 
statutes  as  to,  in  case  party  is  adverse,  853,  854. 
limitations  under,  853,  855. 
in  case  of  surprise  or  deception,  854. 
misleading  must  be  prejjidieial,  855. 
when  adverse  party  is  called  as  witness,  855,  856,  858. 

admissions  by,  855,  856,  858. 
when  witness  of  adverse  party  is  called,  855. 

attention  to  be  called  to  inconsistent  statements,  855. 
failure  of  witness  to  prove  what  was  expected  does  not  render 
him  adverse,  855. 

nor  fact  of  differing  from  other  witnesses  on  same  side,  855. 
statutes  affecting  the  rule,  855,  856. 

effect  of  recalling  adversary's  witness  to  lay  foundation,  855. 
witness  called  by  both  parties,  impeachment  of,  855. 
impeaching  notwithstanding  deposition  taken  by  party,  855, 
n.  39. 
■written  instruments  not  witnesses,  855. 
may  be  impeached,  855. 

exception  in  case  of  subscribing  witnesses,  856. 
of  witnesses  not  of  party's  selection,  856. 
such  as  to  lay  foundation  for  secondary  evidence,  856. 
instrumental  witnesses,  856,  n.  55. 
limitation  as  to,  856. 
party  now  not  bound  to  accept  testimony  of  his  own  witness  as  correct,  857. 
even  though  uncontradicted,  857. 
reasons  therefor,  857. 
may  accept  part,  857. 

and  disprove  rest  of  testimony,  857,  858. 
either  party  may  offer  proof,  857. 
effect  of  this  salutary  rule,  857. 
limitation  to  matters  material  to  the  issue,  857. 
where  adversary  is  his  witness,  855,  856,  858. 
right  to  contradict  him,  858. 
not  bound  by  his  general  statements  as  to  bona  fides,  motive  or 

intention,  858. 
especially  where  case  to  be  proved  by  opponent,  858. 
effect  of  impeaching  testimony,  858. 

immaterial  whether  it  shows  mistake  or  willful  perversion.  858. 
does  not  establish  truth  of  contradictory  statements,  858. 
reasons  therefor,  858. 
example  of,  858. 
iy  proof  of  had  reputation  for  veracity,  859. 
terms  "reputation"  and  "character,"  859. 
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residence  of  impeaching  witness,  859. 

knowledge  of  impeaching  witness,  859. 
nature  and  extent  of,  859. 

when  impeaching  witness  new  resident,  859,  n.  84. 
stranger  not  competent,  859. 

terms  "community"  and  "neighborhood,"  859. 

mere  prejudice  does  not.  create  incompetency,  859. 
discretion  of  court  as  to  range  of  inquiry,  859. 

not  necessarily  confined  to  domicile,  859. 

how  far  confined  to  time,  859. 
how  affected  by  statute,  859,  n.  81. 
only  general  reputation  for  truth  and  veracity,  860. 

variations  of  rule  in  different  jurisdictions,  860. 

how  limited,  860. 

not  individual  opinion,  860. 
nor  particular  facts,  860. 
examples,  860. 
the  true  test  and  rule,  860. 
inquiry  as  to  moral  character  generally,  861. 

conflicting  views,  861. 

English  rule,  861. 

statutory  regulations,  861. 

American  rule,  861. 
order  of  questioning  impeaching  witness,  861,  862. 
inquiries  as  to  believing  witnesses  under  oath,  862. 

on  foundation  of  reputation,  862. 

conflict  as  to,  862. 

unimportance  of  individual  opinion,  862. 
effect  of  impeachment,  863. 

how  jury  may  be  instructed,  863. 

does  not  necessarily  call  for  disregard  of  testimony,  863. 

rule  applies  to  parties,  863. 
cross-examination  of  impeaching  witness,  864. 

reasons  for  its  being  searching,  864. 

discretion  of  judge,  864. 

means  of  knowledge,  864. 

time  when  questions  should  be  asked,  864. 

where  witness  has  testified  to  good  character  of  party,  864. 

examples  of  questions,  864. 
sustaining  and  corroborating  impeached  witness,  865-870. 

sustaining  impeached  witness,  865,  866. 

laying  foundation,  86'5. 

until  attacked,  proof  of  good  character  inadmissible,  865. 
otherwise  trial  would  be  of  witnesses,  865. 
credit  may  not  be  fortified  till  then,  865. 
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what  attack  admits  proof  of  good  character,  867., 
mere  proof  of  contradictory  statements  not  sufficient,  868. 
conflict  as  to  and  weight  of  authority,  888. , 
rule  based  on  sound  reasons,  868. 
prevention  of  interminable  inquiries,  868. 
exceptions,  868. 
latitude  in  some  states,  868. 

strangers  and  deaf  and  dumb  witnesses,  868. 
disproving  statements  of  witness,  868. 
sustaining  witness  to  have  knowledge  of  reputation,  865,  866. 

having  heard  reputation  discussed,  865. 
where  impeached  by  remarks  of  court,  865. 
sustaining  where  attack  is  unsuccessful,  866. 
where  not  impeached,  presumption  is  character  good,  865. 
latitude  of  cross-examination,  866. 

as  to  period,  866. 
collateral ,  attack  on  cross-examination,  867. 
conflicting  views  as  to,  867. 
cause  of,  867. 

distinction  between  cross-examination  on  topics  material  or  col- 
lateral to  the  issue,  867. 

attack  on  credibility  of  witness  and  character  of  testimony, 
867. 
where  proof  is  given  of  conviction  of  crime,  867. 
as  to  arrests  and  indictments,  867. 
purpose  for  which  introduced,  867. 
statutory  provisions  as  to  right  to  cross-examine  on  subject,  867. 
proof  of  reformation,  to  sustain,  867. 

not  corroborated  by  introducing  former  statements,  869,  870. 
correspondent  or  consonant  statements,  869. 
definition  of  consonant  statement,  869.. 
dilemma  created  when  such  former  statements  vary,  869. 
weight  of  authority  against  admission,  869. 
even  where  former  statement  sworn,  869. 
or  proof  given  by  other  witnesses,  869. 
except  when  fabricated  or  wrongful  design  imputed,  870. 
in  action  for  rape,  870. 

■   to  show  opportunity,  870. 
in  action  for  personal  injury,  870. 

to  repel  imputation  of  perjury,  870. 
to  explain,  870. 

to  account  for  opportunity  for  knowledge,  870. 
discretion  of  court,  870. 

exercise  ex  propria  motu.  870, 
exercise  on  application,  870. 
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cannot  corroborate  themselves,  870. 
re-examination  of,  object  of,  871-873. 
is  a  right,  871. 
but  court  has  right  to  regulate  it,  871. 

qualification,  etc.,  871. 
to  allow  explanation,  872. 

examples,  872. 

but  not  reasons  for  animosity,  872. 

nor  details  of  trouble,  872. 

reasons  for  silence,  872. 

for  not  taking  certain  depositions,  872. 

for  adopting  tax  valuation,  872. 
details  of  conversations,  873. 

but  not  as  to  wholly  independent  matters,  873. 

nor  hearsay  narration,  873. 

effect  of  objection,  873. 
no  right  to  take  up  new  matters,  873. 
explaining  irrelevant  testimony,  873. 
after  cross-examination  as  to  writings,  873. 

as  to  omissions  from  documents,  873. 
discretion  of  court  as  to  limits  of,  873. 

in  seeing  fairness  between  parties,  873. 

preventing  part  examination  and  objection  to  remainder,  873. 

illustrations,  873, 
recross-examination,  when  allowed,  873. 
refreshing  memory  of.     See  Refreshing  Memory,  874-883. 
privilege  of,  884-892. 

not  compelled  to  criminate  themselves,  illustrations,  730,  884. 
the  maxim,  "nemo  tenetv/r  seipsum  accusare,"  884. 
reasons  for  the  rule,  884. 

its  history,  884. 
constitutional  and  statutory  provisions  as  to,  884.' 
documents  used  against,  improperly  obtained,  884. 

manner  of  procurement  immaterial,  884. 

documents  taken  by  stealth,  884. 

or  forcibly,  884. 

exception  where  constrained  by  court,  884. 

applies  in  civil  and  criminal  cases,  8S4. 
irhere  facts  would  only  tend  to  criminate,  885. 

must  not  be  fanciful  ground  of  apprehension,  885. 

to  be  reasonable  ground  for  danger,  885. 

the  rule  in  such  case,  885.^ 

as  stated  by  Lord  Tenterden,  885. 
statements  of  witness,  not  conclusive,  885,  886. 

court  should  be  satisfied,  886. 
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bona  fides  of  claim  must  be  established,  886. 
latitude  allowed  the  witness,  886. 

when  danger  manifest,  886. 

to  prove  forged  signature  of  witness,  886,  n.  86. 

not  required  to  explain  how  it  would  criminate,  886. 

if  it  would  open  way  to  exposure  on  cross-examination,  886. 

if  court  doubtful,  should  not  compel  answer,  886. 
same  principle  applies  to  production  of  incriminating  documents,  886. 
extends  to  acts  as  well  as  words,  887. 

when  corporal  inspection  may  criminate,  887. 

in  civil  case  where  personal  injury  or  impotency  involved,  887. 
when  to  be  claimed,  887. 
how  waived,  887,  890. 

by  failing  to  make  timely  objection,  890. 

by  submitting  to  inspection,  887. 

by  giving  testimony  concerning  the  matter,  887. 

if  done  in  ignorance  or  under  misapprehension,  887. 
if  under  compulsion,  testimony  may  be  rejected,  887. 

in  case  a  party  is  witness,  8S7. 

ordinary  rules  of  cross-examination  apply,  887. 
admonition  as  to  claiming- privilege,  887,  890. 

duty  of  court,  887,  890. 
only  when  testimony  could  be  used  to  convict,  888, 

where  no  punishment  prescribed,  888. 

when  statute  of  limitations  bars  action,  888. 

when  statute  creating  offense  repealed,  888. 

when  nolle  pros,  has  been  entered,  888. 

when  witness  has  been  tried  and  acquitted,  888. 

when  convicted  and  sentence  served,  888. 

when  pardoned,  888,  n.  13. 
promise  of  prosecutor  not  to  prosecute  does  not  change  rule,  888. 
statutes,  888,  889. 

falling  short  of  complete  immunity,  889. 

taking  away  privilege  and  forbidding  prosecution,  888. 

constitutionality  of,  888,  889. 

prosecution  in  same  jurisdiction,  889. 

must  afford  absolute  immunity,  889. 

acts  of  general  amnesty,  889. 

privilege  does  not  operate  as  a  pardon,  889, 

operation  of  federal  statute  in  state  courts,  889. 

operation  of  state  statutes  in  federal  courts,  889. 

application  to  corporations,  889. 

to  officers  thereof,  889. 
how  claimed,  890. 

in  open  court,  890. 
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cannot  decline  to  appear  or  be  sworn,  890. 

refusal  a  contempt,  890,  n.  28. 
by  whom  claimed,  887,  890. 

entirely  personal,  890. 

attorney  may  call  attention  of  court,  890. 

compulsory  answer,  when  dliress,  890. 
when  judge  should  apprise  witness  of  his  privilege,  887,  890. 

error  to  refuse  party  witness  privilege,  890. 

but  not  ordinary  witness,  890. 

error  improperly  to  grant  privilege,  890. 

right  of  rebuttal,  890. 
effect  of  claiming,  891. 

where  claim  not  in  good  faith,  891. 

inferences  from  claiming,  891. 

distinction  between  parties  and  ordinary  witnesses,  891. 

comment  by  counsel,  891. 
as  to  penalties  and  forfeitures,  892. 

rules  similar  to  those  for  crimes,  892. 

not  for  mere  pecuniary  loss,  892. 

nor  debt,  892. 
trade  secrets,  892. 

privilege  as  to,  892. 

how  limited,  892. 
secrets  of  the  ballot,  892. 

to  whom  restricted,  892. 

privileges  as  to,  892. 

self -crimination  of  illegal  voter,  892. 
general  rules,  893-899. 

objections  and  exceptions  to  evidence,  893,  894. 
competency  presumed,  893. 

judge  may  exclude  improper  testimony  on  own  motion,  893. 
objection  at  time  it  arises,  893. 

speculation  on  answer  not  permitted,  893. 

when  too  late,  893. 
general  objections,  893. 

the  rule,  893. 

to  secondary  evidence,  893. 

how  taken,  893. 

use  of  ordinary  terms,  893. 
what  "irrelevant,  incompetent  and  immaterial"  cover,  894. 
the  "general"  objection,  894. 

when  question  plainly  irrelevant,  894. 
limitation  to  specified  ground,  894. 

illustrations,  894. 

particulars,  894. 
Evidence  V — 73 
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objection  to  testimony  as  a  "whole,  894. 

repetition  of  objections,  894. 

offer  of  testimony  which  includes  incompetent  matter,  894. 

taking  deposition  as  waiver  of  incompetency,  894. 

exception  to  ruling  of  court,  894. 

necessity  not  general,  894. 

what  to  contain,  894. 

waiver  of,  894. 

time  for,  894. 
waiver  of  objection,  894. 

what  does  not  amount  to,  894. 
examples,  894. 
withdrawing  and  striking  out  evidence,  895. 

answers  not  responsive,  895. 

answers  volunteered,  895. 

answers  conditionally  received,  condition  unfulfiUedj  895. 
motion  to  strike  goes  to  admissibility,  895. 
what  motion  to  strike  should  contain,  895. 

effect  of,  895. 

grounds  of,  895. 

prejudice  the  test,  895. 
waiver  of  motion  to  strike  out,  895. 

not  objecting  to  questions  calling  for  improper  evidence,  895. 

knowledge  of  incompetency,  895. 
requesting  court  to  instruct  jury  to  disregard,  895. 
effect  of  improper  admission  and  exclusion  of  evidence,  896,  897. 

new  trial  where  prejudicial,  896. 

harmless  error,  896. 

evidence  which  would  turn  the  scale,  896. 

evidence  of  parties  alone,  897. 

in  equity  cases,  897.  . 

cases  tried  without  jury,  897. 

tendency  to  prejudice  jury,  consideration  of,  897. 
weight  of  evidence,  898. 

positive  and  negative,  898. 

distinction,  898. 

presumption  in  favor  of  positive,  898. 

exceptions,  898. 

illustrations,  898. 
distinction  between  difference  and  contradiction,  898. 
accident  and  railroad  cases,  898. 
where  evidence  all  negative,  898. 
how  strength  of  negative  evidence  ascertained,  898. 
direct  and  circumstantial,  899. 
when  circumstantial  outweighs  positive,  899. 
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number  of,  900. 

when  controlled  by  court,  900. 
in  special  eases,  901. 

discretion  of,  900. 

when  ground  for  new  trial,  900. 

collateral  issues,  900. 

cumulative  evidence,  900. 
the  maxim  "Ponderantur  testes,  non  numerantur,"  900. 
one  witness  sufficient,  900. 
statutes  affecting,  900. 
credibility  of,  901-903. 

the  general  rule  as  to,  901. 
one  interested  in  results,  901. 
an  accomplice,  901. 
the  accused,  901. 
attesting  witnesses,  901. 
insane  persons,  901. 
intoxicated  persons,  901. 

convicted  persons,  901. 
factors  in  estimating,  901. 

age,  health,  habits,  etc.,  901. 

education  and  conduct,  901. 

motive  and  consistency,  901. 

memory  and  veracity,  901. 
province  of  jury  to  estimate,  901,  902. 

judgment  to  be  exercised,  not  will,  901. 

error  for  judge  to  invade  it,  901. 

jury  must  not  decide  arbitrarily,  901. 

how  jury  may  be  instructed,  901. 

may  accept  or  reject  part  of  testimony,  901. 
impeaching  testimony  not  conclusive,  901. 
presumption  as  to  unimpeached,  901. 
falsits  in  una,  falsus  in  omnibus,  903. 

rule  of  permission,  not  mandatory,  903. 
illustrations  of  rule,  903. 
effect  of  swearing  falsely  as  to  material  fact,  903. 
limitation  of  the  rule,  903. 

false  testimony  as  to  material  fact,  903. 
testimony  given  willfully  and  knowingly  false,  903,  "■ 

error  for  judge  to  single  out  witness,  903. 
parts  of  testimony  corroborated,  903. 
how  instruction  should  be  framed/  903. 
the  true  rule,  903. 
fact  of  disbelief  of  statement  dqes  not  warrant  belief  of.  converse,  903. 
examination  through  .interpreter,  904, 
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discretion  of  court,  904. 
ordinary  method,  904. 

precise  form  and  tenor  of  question,  904. 

answers,  904. 

should  address  witness,  904. 

interference  of  attorneys,  904. 

as  to  deaf  mute,  904,  n.  66. 
interpreter  should  be  human  phonograph,  904. 
former  trial,  reporter's  account  of  interpreted   testimony  insufficient, 

904. 

WOMEN.     See  Females. 
presumed  virtuous,  101a. 

WORDS.     See  Pabol  Evidence  to  Explain  Writings;   Phrases;   Usage. 
parol  proof  as  to  their  meaning,  455. 
in  wills,  parol  proof  of  meaning  of,  479. 

WOBDS  AND  PHRASES,  judicial  notice  of  meaning  of,  130. 

WORK-BOOK  as  evidence,  570,  n.  54. 

WOUNDS,  opinions  as  to  nature  and  cause,  378. 

WRITING-MASTER,  as  expert  as  to  handwriting,  556,  n.  69. 

WRITINGS.     See  Authentication;   Copies;  Documents;   Records. 
alteration  of.     See  Alteration,  5.57-566. 
whole  context  to  be  received,  172,  293,  294,  685,  848. 
construction  of,   question  for  court,  175. 
of  a  public  nature,  best  evidence  of,  200a. 
of  a  private  nature,  best  evidence  of,  201. 

parol  proof  of,  when  of  such  nature  that  they  cannot  be  produced,  205b. 
admissions  concerning  English  rule,  207. 

American  rule,  208. 
written  admissions  subject  to  same  rules  as  oral,  294, 
part  of  a  letter,  294. 
one  of  a  series  of  letters,  294. 
statements  generally,  294. 
books  of  account,  294. 
credits  and  debits,  294. 
judicial  admissions,  294. 
other  illustrations,  294. 
alteration  of.     See  Alteration. 
rule  as  to  confidential  oonmiunications  to  attorney  includes,  768. 

WRIT  OF  tEOTECTION.    See  Witnesses,  806. 
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WRITS,  when  original  must  be  produced,  200a. 
best  evidence  of,  when  lost,  212. 

WRITTEN  EVIDENCE.     See  Copies;  Documents;  Records;  Writings. 

WRITTEN  INSTRUMENTS,  not  proved  by  parol  on  cross-examination,  843. 
impeached  by  party  producing  same,  856. 

WRONGDOERS,  presumption  of  guilt  from  contemporaneous  acts,  13,  n.  21. 
when  bind  one  another  by  admissions,  254. 

WRONGFUL  ACT,  similar,  relevancy  of  proof  of,  140. 

WRONGLY  OBTAINED  EVIDENCE,  generally  admissible,  287,  n.  9. 


X-RAY  PHOTOGRAPHS,  relevancy  of,  139,  n. 

use  of  before  jury.     See  Real  Bvidenob. 
admissibility  of,  581,  nn.  1,  2. 

Y 

^■EAR,  judicial  notice  of  divisions  of,  129. 
YEAR  OF  MOURNING,  widows,  93n,  57. 


ZEAL,  infirmity  of  experts  because  of,  390. 


